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I. INTRODUCTION
In 1975,' the Texas Legislature adopted an Administrative Procedure Act
[hereinafter APA] which was applicable to all Texas agencies vested with
statewide jurisdiction? The APA provided the procedure for the conducting
of a "contested case proceeding" when another statute required or mandated
that an agency hold a record hearing? A contested case proceeding was
defined as a proceeding in which the legal rights, duties, or privileges of a
party were determined by a "state agency" after the opportunity for an
adjudicative hearing.4 The APA defined a "state agency" as a state officer,
board or commission, or department with statewide jurisdiction that
determined contested cases.' Finally, the APA set forth the form of the
decision or order that was required to be issued after the hearing was closed.'
Thus, one could conclude that if a person or entity had a right to a dontested
case proceeding, that hearing would be conducted and determined by the state
officer, board, commission or department head vested with jurisdiction over
the dispute.
A closer reading of the APA hinted that someone else other than those
that constituted the state agency would conduct the contested case
proceeding.7 The definition of the record referred to documents issued by the
"presiding officer" or the "hearing officer."8 Ex parte consultations were
prohibited with an "employee" of a state agency assigned to render a decision
or to make findings of fact and conclusions of law in a contested case.9 A
special procedure was adopted when the state agency was to decide the case

I. Act ofApril 22, 1975,64th Leg., R.S.,ch. 61, 1975 Tex. Gen. Laws 136.
2. TEx. GOV'T CODE ANN. § 2001.003(7)(A)-(E) (Vernon 2000).
3. Id. §§ 2001.051-.103 (subchapters C and D). See also Best & Co. v. Texas State Bd. of
Plumbing Exam'rs, 927 S.W.2d 306 (Tex. App.--Austin 1996, writ denied); Ramirez v. Texas State Bd.
of Med. Exam'rs, 927 S.W.2d 770 (rex. App.-Austin 1996) af"d,995 S.W.2d 915 (rex. App.-Austin

1999, pet. denied); H.Tebbs, Inc. v. Silver Eagle Distribs., Inc., 797 S.W.2d 80 (Tex. App.-Austin 1990,
no writ).
4. Id. § 2001.003(t).
5. Id. § 2001.003(7).
6. Id. §2001.141(a)-(e).

7. Id. § 2001.060(6)-(7).
8. Id.
9.

Id. § 200 1.06 1(a), (c).

2001]

ISSUING A PROPOSAL FOR DECISION

when it had not read the record or "heard the case.""0 Finally, a decision was
required to be rendered not later than the sixtieth day after the hearing was
closed, but this deadline could be extended if it was "heard by other than a
majority of the officials of a state agency.""
Therefore, it was clear that the legislature presumed the existence of a
"presiding officer" or a "hearing Officer" who was someone other than the state
officer or members of the state agency, but the APA did not create such a
position nor vest such officer with any specific powers. 2 Amazingly, such an
important position was merely presupposed by the drafters and found
implicitly within the statutory provisions cited above.' 3 In reality, the position
of presiding employee or hearing officer was normally created by the statute
governing the particular agency involved. 4 The legislature obviously
contemplated their existence and function within the contested case process,
but it did not expressly provide the power vested in one holding such a
position, what type of order, if any, such officer could issue, and whether the
state officer or board of an agency must give any weight to the order issued
by this person. 3
II. THE VARIOUS "TYPES" OF PRESIDING OFFICERS OR HEARING OFFICERS
A. The Agency ALJ or HearingOfficer

Many agencies are statutorily authorized to employ Administrative Law
Judges (Agency ALJ) or Hearing Officers to conduct contested case
proceedings. 6 These Agency ALJs have the power to conduct the proceeding
and then, based on the record, issue what is commonly called a "proposal for
decision" (PFD) containing findings of facts and conclusions of law separately
stated, as well as a recommended order.' Most agencies allow the parties to
submit exceptions and briefs to the PFD and then provide that the Agency
ALJ may amend or revise the PFD, which then becomes the "final" PFD of the
Agency ALJ.' This "final" PFD is then submitted to the agency head or
commission for consideration. 9
1O.
II.

Id.
§ 2001.062(a)-(e).
Id. § 2001.143(b).

12.
13.
14.

1 RONALD L. BEAL, TEXAS ADMINISTRATIVE PRACTICE AND PROCEDURE § 7.1 (1999).
JOHN E. POWERS, AGENCY ADJUDICATIONS 49 (1990).
E.g., TEX. KEv. CIV. STATS. ANN. art. 6519a (Vernon Supp. 2001); TEX. FIN. CODE ANN. §

31.201(b) (Vernon 2000).
i5. 1 BEAL, supra note 12.
16. E.g., TEX. REv. Civ. STATS. ANN. art. 6519a (Vernon Supp. 2001); TEX. FIN. CODE ANN. §
31.201(b) (Vernon 2000).
17. 7 TEX. ADMIN. CODE § 9.34(a) (2000) ('ex. Fin. Comm'n, Post-hearing Proceedings); 16 TEX.
ADMIN. CODE § 1.12 1(b)(1 1)(2000) (Tex. R.R. Comm'n, Presiding Officer).
18. 7 TEX. ADMIN. CODE § 9.34(a) (2000); 16 TEX. ADMIN. CODE § 1.121 (b)(12) (2000).

19.

Id.

212

TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW

[Vol. 2:209

As indicated above, the APA did not expressly provide for the issuance
of a PFD nor the steps to be taken to "appeal" the PFD to the agency head or
commissioners.20 However, the APA did expressly provide that the agency
had the power to issue the final order in a contested case proceeding. 2'
Reading the APA as a whole, it would appear the legislature intended that the
agency may merely accept or reject the PFD in whole or in part based on the
board's weighing of the evidence in the record and its application of the
relevant statutory provisions and rules that are applicable to the decision.22
Most agencies by rule expressly provide that such power is vested in the
agency head or the commissioners of a board.23
The Austin Court of Appeals has held that an Agency AU who
conducted a contested case hearing on behalf of the agency has no power to
bind an agency by the mere issuance of a PFD. It has been held that a PFD
by definition connotes a tentative or preliminary decision which lacks finality
and that it constitutes solely a preliminary finding for consideration and
review by the agency.2"
However, by the agencies' requiring that the PFD be in the form of a
final decision that will be issued by an agency, and by the agencies' providing
by rule that they may adopt such findings in whole or in part, it is clear that
the Agency ALJ is vested with all necessary powers of the agency officials in
rendering the PFD. Specifically, he or she must determine (1) what statutes
and/or rules are relevant to the determination of the case, (2) what is the
meaning of the relevant statutory or rule-based provisions, and (3) what is the
outcome when applying such law to the underlying facts that have been found
to exist.2" As the Railroad Commission stated expressly in its rules, the
Agency ALJ has all powers analogous to those of a district court judge when
issuing a final order in a bench trial when it comes to determining the
applicability, meaning, and effect of the law relevant to the case.2"

20.
21.

I BEAL, supra note 12, § 8.2.
TEX. GOV'T CODE ANN. §§ 2001.062,.141 (Vernon 2000).

22.

1 BEAt., supra note 12, § 8.2.

23.

7 TFX. ADMiN. CODE § 9.34(b)(!)-(5) (2000); 16 TEx. ADMIn. CODE § 1.143 (2000).

24. Hunter Indus. Facilities Inc. v. Texas Natural Res. Conservation Comm'n, 910 S.W.2d 96, 102
(Tex. App.-Austin 1995, writ denied); Aetna Cas. and Sur. Co. v. State Bd. of Ins., 898 S.W.2d 930, 935
(Tex. App.-Austin 1995, writ denied); Ross v. Texas Catastrophe Prop. Ins. Ass'n, 770 S.W.2d 641, 642
(Tex. App.-Austin 1989, no writ).
25. Ross, 770 S.W.2d at 642. See also Sabine River Auth. v. McNatt, 161 Tex. 551, 342 S.W.2d
741, 744 (Tex. 1961).
26. E.g., 7 TEx. ADMIN. CODE § 9.34(b)(1)-(2) (2000); 16 TEX. ADMIN. CODE § 1.143 (2000).
27. POwERS, supra note 13, at 50.
28. 16TEx. ADMIN. CODE § 1.121 (2000).
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B. The State Office ofAdministrative Hearings-TheSOAHALJ
In 1991,29 the Texas Legislature created the State Office of
Administrative Hearings (SOAH). 0 Initially, SOAH was only empowered to
conduct contested case hearings for those state agencies that did not employ
at least one individual whose only duty was to preside as a hearing officer
over matters related to contested cases." The Attorney General interpreted
this mandate to prohibit such an agency from foregoing the services of a
SOAH ALJ by having a quorum of members of the board sitting as the
presiding officer. 2 The Attorney General held that the legislative intent was
to create an administrative judiciary independent of the agency who could
objectively hear and decide administrative disputes.33 SOAH's jurisdiction
was expanded by allowing SOAH to also hear cases where the office is
required to conduct a contested case hearing under a law other than that of the
APA. 4 Under this provision, two major regulatory agencies, the Public
Utility Commission (PUC)35 and the Texas Natural Resource Conservation
Commission (TNRCC)36 and other agencies were mandated by their own
enabling legislation to utilize the services of SOAH.
SOAH is divided into seven teams. A Natural Resources team holds
contested case hearings on behalf of the TNRCC3" and a Utility team hears
contested cases on behalf of the PUC.3 Finally, what was formerly called the
Central Hearings Panel is now divided into the Administrative License,
Revocation & Field Enforcement team, the Alternative Dispute Resolution
team, the Economic team, the Licensing Enforcement team, and the Medical
team.3 9
The legislature expressly provided that SOAH was created to serve as an
independent forum for the conduct of contested cases, and the very purpose
of SOAH was to separate the adjudicative function from the investigative,
prosecutorial, and policy making functions exercised by the regulatory
agencies.40 It specifically provided that an ALJ was "not responsible to or
subject to the supervision, direction, or indirect influence of any other person

29.

Act of June 15, 1991, 72nd Leg., R.S., ch. 591, 1991 Tex. Gen. Laws 2127.

30.

TEx. GOV'T CODE ANN. § 2003.001 (Vernon 2000).

31.
32.
33.
34.
35.
36.

Id. § 2003.021(b)(i).
Op. Tex. Att'y Gen. No. DM-231 (1993).
Id.
TEx. GOV'T CODE ANN. § 2003.021(b)(2) (Vernon 2000).
TEX. UTIL. CODE ANN. § 14.053 (Vernon 1998).
TEx. WATER CODE ANN. §§ 5.311-.313 (Vernon 2000); TEx. GOV'T CODE ANN. §§ 2003.047-

.048 (Vernon 2000).
37.
38.
39.
40.

TEx.
Id. §
Id. §
Id. §

GOV'T CODE ANN. § 2003.047 (Vernon 2000).
2003.049.
2003.046(b).
2003.021(a).
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other than the chief administrative law judge.""4 In particular, the ALJ was
not responsible to or subject to the supervision, direction, or indirect influence
of an officer, employee, or agent'of another state agency who performed
42
investigative, prosecutorial, or advisory functions for the other agency.
A SOAH ALJ is directly accountable to the Chief Administrative Law
Judge.43 The Chief ALJ may also appoint senior or master ALJs to perform
duties on his behalf." SOAH has adopted rules that establish the application
procedure to be followed by an agency in requesting an ALJ. 5 SOAH selects
the ALJ to preside at the hearing. Rules have been adopted providing for an
ALJ to excuse or disqualify himself in a particular case as well as to provide
for a substitute ALJ in case of a conflict.'
Unlike the Agency ALJ, the procedure to be followed and the powers of
the SOAH AU are expressly set forth. SOAH acquires jurisdiction over the
contested case matter when the referring agency files the appropriate written
request with SOAH. 47 After the hearing is held and the SOAH ALJ analyzes
the evidence and legal arguments of the parties, he shall issue a PFD that
includes findings of facts and conclusions of law." The SOAH AJ may then
entertain exceptions, briefs, replies to exceptions, and briefs of its PFD and
may then amend the same which results in a "final" PFD.49 The SOAH ALJ
shall then file the final PFD with the agency having jurisdiction over the
subject matter along with service of a copy on each party.5" Thus, it is clear
that the SOAH ALJ has the express power to (1) weigh the evidence and make
findings of facts, (2) determine the applicable law and its meaning, and (3)
apply such findings to the underlying facts that result in express findings of
facts and conclusions of law.
The SOAH ALJ conducting the proceeding acts independently of the
agency, and the agency is expressly prohibited from attempting to influence
the findings of facts and the application of law by the SOAH ALJ, except by
the formal presentation of evidence and legal argument."' However, prior to
the hearing, the agency is required to provide the AUJ with a written statement
of applicable rules or policies.52 Thus, the SOAH ALJ is bound by the
applicable statutes and lawfully promulgated rules and policies of the agency,

41.
42.
43.
44.
45.

Id. § 2003.021(c).
Id. § 2003.041(c).
Id. § 2003.022(a).
Id. § 2003.0411.
i TEX. ADMIN. CODE § 155.9 (2000) (State Office of Admin. Hearings).

46. Id. § 155.17.
47. Id. § 155.7(b)-(c).
48. Id. §§ 155.15(a)(10), .31(a)-(e), .59(a). See also TEX. GOV'T CODE ANN. §§ 2001.058(d)-(e),
2003.042(5) (Vernon 2000).
49. Id. § 155.59(c).
50. Id.
51. TEX. GOV'T CODE ANN. § 2001.058(d) (Vernon 2000).
52. Id. § 2001.058(c).
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but the statutory authority of SOAH makes clear that the SOAH ALJ has the
power to initially determine the meaning and applicability of the relevant law
to the specific facts presented in each contested case matter.
Unlike the PFD issued by the Agency ALJ, the PFD of the SOAH ALJ
must be considered and specifically dealt with by the referring agency when
it is issuing its final decision." First, if the agency chooses to modify a
finding of the SOAH ALJ, it must set forth in writing the reason and legal
basis for the change in its final order.' The Austin Court of Appeals
remanded two agency orders solely on the basis that the agency failed to
adequately set forth its reasoning and legal basis for the modification of the
SOAH AL's PFD.5 The court defined "legal basis" as the source from which
the policy is derived and the term "reason" required the agency to articulate
a rational connection between the stated policy and the change made by the
agency.5 6 Second, the agency can modify the SOAH AL findings for any
reason, but only if it determines:
(1) The ALJ did not properly apply or interpret applicable law, agency
rules, written policies, or prior administrative decisions;
(2) That a prior administrative decision on which the administrative law
judge relied is incorrect or should be changed; or
(3) That a technical error in a finding of fact should be changed."1
Thus, even though the referring agency maintains the power to issue the
final order in a contested case proceeding, it is restricted in its ability to do so
by the stated statutory criteria and by the APA-mandated provision that each
and every change must be justified by citation to the legal basis and why the
change is a rational outgrowth of that policy and the facts found to exist.5 8
Most importantly, the statutory authority makes express what is implied with
the Agency ALU. The SOAH ALJ is empowered and directed to initially
decide all issues of law and fact independently of the position asserted by the
enforcement arm of the agency within the contested case proceeding.

53.

See id. §2001.058(e).

54. Id.
55. Levy v. Board of Med. Exam'rs, 966 S.W.2d 813, 815-16 (Tex. App.-Austin 1998, no pet.);
Employment Ret. Sys. v. McKillip, 956 S.W.2d 795, 800-01 (Tex. App.-Austin 1997, no pet.), overruled
by, Sierra Club v. Texas Natural Res. Conservation Comm'n, 26 S.W.3d 684 (Tex. App.-Austin 2000,
pet. filed).
56. Levy, 966 S.W.2d at 815-16; McKillip, 956 S.W.2d at 800-01.
57. TEX. GOV'T CODE ANN. § 2001.058(e)(i)-(3) (Vernon 2000).
58. Id. §§ 2003.047(m), .049(g) (giving the Texas Natural Resource Conservation Commission
and the Public Utility Commission greater flexibility in modifying the underlying or basic fact findings
of a SOAH PFD). See also I BEAL, supra note 12, § 8.3.2(b)-(c).
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III. THE CONTESTED CASE PROCESS

In order to understand the respective powers of the Agency ALJ and
SOAH ALJ, the context in which the AUJ exercises those powers must be set
forth and explained. This paper restricts its analysis to the scenario where the
party has the right to a contested case proceeding as set forth in the APA.59
Pursuant to the APA,6° a party to a contested case proceeding is entitled
to reasonable notice,"' the assistance of their own counsel,62 and the right of
discovery 3 prior to the commencement of the hearing. The critical factor is
that the APA mandates a "record hearing" in the sense that the findings of fact
must be based exclusively upon the evidence formerly offered into the
record" and the admissibility of the evidence is governed by the Texas Rules
of Evidence.' Each party has the right to present evidence and argument on
each issue involved in the case" as well as the right to cross-examine any
witnesses under oath6 to the extent required for a full and true disclosure of
the facts." The party with the burden of proof must establish by a
preponderance of the evidence that a fact exists unless a heavier burden is
required by law.69 The ALJ has, among others, the power to (1) administer
oaths, (2) take testimony, (3) rule on questions of evidence, (4) request parties
to submit legal memoranda and propose findings of facts and conclusions of
law, and (5) issue a proposal for decision containing findings of facts and
conclusions of law.70
At the conclusion of the hearing, the Agency AU or SOAH ALJ has
completed one of his primary tasks: that of compiling a trial-type record that
encompasses the totality of the admissible evidence relevant to the material
issues to the dispute.7 ' Arguably, under the original version of the APA, it
would appear all that was necessary at this point in the process was for the
ALJ to send this record to the relevant board or agency official who would
then render a final decision upon the matter. However, as has been

Id. §§ 2001.051-.147.
60. For afull discussion of all issues related to the contested case process, see I BEAL, supra note
12, at chs. 7-8.
61. TEx. GOV'T CODE ANN. §§ 2001.051(1), .052(a) (Vernon 2000).
62. Id. § 2001.053(a).
59.

63.
64.
65.
66.

Id. §§ 2001.091-.103.
Id. §2001.141(c).
Id. §2001.081.
Id. §2001.051(2).

67. Id. § 2001.088.
68. Id. § 2001.087.
69. Professional Mobile Home Transp. v. Railroad Comm'n, 733 S.W.2d 892, 899 (Tex.
App.-Austin 1987, writ ref'd n.r.e.).
70. E.g., I TEx. ADMIN. CODE § 155.15(b)(1), (2), (3), (9), (10) (2000) (State Office of Admin.
Hearings); 16 TEx. ADMIN. CODE §§ 1.121(b)(1), (5)-(8), l.128(a)-(e) (2000) (Tex. R.R. Cornm'n,
Presiding Officer).
7"1. See TEX. GOV'T CODE ANN. § 2001.058 (Vernon 2000).
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established, many agencies by rule require the Agency ALJ, and statutes
require the SOAH ALJ to (1) weigh the evidence and determine by a
preponderance of the evidence what underlying facts were or were not
established, (2) determine the relevant law including its meaning and
applicability, and,(3) set forth ultimate findings of fact, conclusions of law,
and an order for judgment.

IV. THE RELATIONSHIP BETWEEN THE AGENCY ALJ OR SOAH ALJ AND
THE AGENCY BOARD OR STATE OFFICER
In reviewing the powers granted to the Agency ALJ and the SOAH ALJ,
as well as the procedure of the contested case process, it has been established
that the agency board or state officer is confronted with the evidentiary record
and the proposed findings of underlying fact, ultimate fact, and conclusions
of law as proposed by the Agency ALJ or SOAH ALJ." Regarding the
Agency ALJ, most agencies provide by rule that the board or officer may
adopt the AU findings in whole or in part.73 As to the SOAH ALJ, the board
or officer is bound to accept those findings unless they can articulate in
writing the reason and legal basis for a modification of the same. 4 Thus, as
to the Agency ALJ it is implied and with the SOAH AUJ it is express that the
ALJ is to act as an independent decision maker so as to apprise the board or
state officer as to how the contested case should be decided.
In order to understand the relationship between the board or state officer
and the ALJ, it is necessary to establish the scope of review of the
constitutional judiciary of a board's or state officer's final order." The
76
agency order comes before the court with a general presumption of validity.
Specifically, it is presumed that the board or state officer validly exercised its
powers and the discretion conferred upon it, and that the order was rendered
in compliance with the law.77 Additionally, it is presumed that the agency
acted reasonably, and based its conclusions, findings and inferences on known
72. E.g., 7 TEx. ADMIN. CODE § 9.34(b)(l)-(5) (2000) (Tex. Fin. Comm'n, Post-hearing
Proceedings); 16 Tex. ADMIN. CODE § 1.143 (2000).

73.

Id.

74. TEX. GOV'T CODE ANN. § 2001.058(e)(3) (Vernon 2000).
75. Id. §§ 2001.174-.175. The APA provides for judicial review by trial de novo and substantial
evidence review confined to the agency record. Id. See also Railroad Comm'n v. Entex, Inc., 599 S.W.2d
292,298 (Tex. 1980); Southwestern Bell Tel. Co. v: Public Util. Comm'n, 571 S.W.2d 503, 508-10 (Tex.
1978) (Texas Supreme Court is narrowly continuing the APA provision allowing the right to trial de novo).
This has resulted in the right to trial de novo review being the exception rather than the customary judicial
review standard. 1 BEAL, supra note 12, § 9.1. Therefore, this paper will confine its analysis to the court
exercising its power under the substantial evidence review confined to the agency record.
76. Vandygriffv. First Sav. & Loan Ass'n of Borger, 617 S.W.2d 669, 673 (Tex. 1981); Entex,
599 S.W.2d at 298; Imperial Am. Res. Fund, Inc. v. Railroad Comm'n, 557 S.W.2d 280,284 (Tex. 1977).
77. Vandygriff, 617 S.W.2d at 673; Yselta [.S.D. v. Meno, 909 S.W.2d 544, 546 (Tex.
App.-Austin 1995, no writ), rev 'd, Fetchin v. Meno, 916 S.W.2d 961 (Tex. 1996); Hassell v. Texas Bd.
of Nurse Exam'rs, 695 S.W.2d 284,285 (Tex. App.-Austin 1985, no writ).
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facts supported by credible evidence.7 8 Therefore, the burden is upon the
complaining party to establish that the agency failed to follow the law or acted
in an unreasonable manner in light of the record as a whole, or both."
A court may reverse and remand a case for further proceedings if the
agency's findings, inferences, conclusions, or decisions are in violation of a
statutory provision or in excess of the agency's statutory authority." The
judiciary has the inherent power to substitute judgment for that of the agency
when such interpretations contradict the plain language of the statute.8
However, the Texas Supreme Court has adopted a canon of construction that
the contemporaneous construction by an agency that is charged with the
enforcement of the regulatory statute is entitled to great weight. 2 The court
has indicated that such deference is appropriate when the agency construction
is a reasonable one. 3
The applicability and meaning of a substantive rule may also be
challenged. Valid agency rules have the force and effect of law and are
binding on all parties8 and the agency." All issues of construction as to
applicability and meaning are determined by the use of judicial canons of
statutory construction.s The court's primary objective is to give effect to the
agency's intent.87 The judiciary accords substantial deference to an agency's
interpretation of the agency's own rules unless the interpretation is plainly

erroneous or inconsistent with the language of the rule." Such deference goes
to the degree that the court will uphold an agency interpretation as long as it
is reasonable, even if the court would have reached a different interpretation

78. City of El Paso v. Public Util. Comm'n, 883 S.W.2d 179, 185 (Tex. 1994); Texas Health
Facilities Comm'n v. Charter Med.-Dallas, 665 S.W.2d 446,453 ('rex. 1984); Texas Utils. Elec. Co. v.
Public Util. Comm'n, 881 S.W.2d 387,403 (rex. App.-Austin 1994, writ granted) rev'd in part on other
grounds, Public Util. Comm'n v. Texas Utils. Elec. Co., 935 S.W.2d 109 (Tex. 1996).
79. City of El Paso, 883 S.W.2d at 185; Texas State Bd. of Dental Exam'rs v. Sizemore, 759
S.W.2d 114, 116 ('rex. 1988); Texas Health Facilities Comm 'n, 665 S.W.2d at 453.
80. TEx. GOv'T CODE ANN. § 2001.174(2)(A)-(B) (Vernon 2000).
81.
Dodd. v. Meno, 870 S.W.2d 4, 7 (Tex. 1994); Tarrant Appraisal Dist. v. Moore, 845 S.W.2d
820, 823 (Tex. 1993).
82. State v. Public Util. Comm'n, 883 S.W.2d 190, 196 ('rex. 1994).
83. Fleming Foods of Tex., Inc. v. Sharp, 6 S.W.3d 278, 282 ('rex. 1999); Dodd, 870 S.W.2d at
7; Tarrant AppraisalDist., 845 S.W.2d at 823.
84. Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248,254 (Tex. 1999); Lewis v. Jacksonville
Bldg. & Loan Ass'n, 540 S.W.2d 307, 310 (rex. 1976); Southwest Airlines Co. v. Bullock, 784 S.W.2d
563, 568 (Tex. App.-Austin 1990, no writ).
85. Gulf Land Co. v. Atlantic Ref. Co., 131 S.W.2d 73,85-86 (Tex. 1939); Southern Clay Prods.,
Inc. v. Bullock, 753 S.W.2d 781, 783 (Tex. App.-Austin 1988, no writ).
86. Lewis, 540 S.W.2d at 310; City of Lubbock v. Public Util. Comm'n, 705 S.W.2d 329,330-31
(Tex.App.-Austin 1986, writ ref d n.r.e.); Railroad Comm'n v. Home Transp. Co., 670 S.W.2d at 319,
325 (rex. App.-Austin 1984, no writ).
87. Rodriguez, 997 S.W.2d at 254.
88. Public Util. Comm'n v. Gulf States Utils. Co., 809 S.W.2d 201,207 (Tex. 1991); Exxon Corp.
v. Railroad Comm'n, 993 S.W.2d 704, 708 (rex. App.-Austin 1999, no pet.); Turner Bros. Trucking Co.,
Inc. v. Commissioner of Ins., 912 S.W.2d 386, 390 (Tex. App.-Austin 1995, no writ).
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if the question had arisen in the first instance in a judicial proceeding. 9
However, if the agency has failed to follow the clear, unambiguous language
of the rule, the court will reverse its interpretation and substitute its judgment
for that of the agency.9
An agency order must also be supported by substantial evidence." The
test is not to determine whether the agency reached the correct conclusion, but
whether some reasonable basis exists in the record for the action taken by the
agency. 92 If the evidence would support either an affirmative or negative
finding, the court must resolve the conflict in favor of the agency.9 There
must be more thana mere scintilla of evidence, but the weight of the evidence
may actually preponderate against the agency's findings,9 for the resolution
of the factual conflicts and ambiguities is within the power of the agency. 95
"At its core, the substantial evidence test is a reasonableness test or a rational
basis test."9
Finally, the court may reverse and remand a case if an agency's findings,
inferences, conclusions, or decisions are arbitrary and capricious or characterized by an abuse of discretion or a clearly unwarranted exercise of
discretion.97 The arbitrary and capricious standard encompasses judicial
review of whether the agency (1) failed to consider a factor the legislature
directed it to consider, (2) considered an irrelevant factor, or (3) weighed only
relevant factors, but the agency still reached a completely unreasonable
result.98 This includes a challenge to an order that may appear to be valid on
its face, but the ultimate holding is inconsistent with a prior decision of the
same agency related to the same parties, 99 or to parties who were before the
agency with the same legal issue and substantially similar facts with opposite
results,'te or previous orders of the agency as to the same issue of law, but the

89. Udall v. Tallmon, 380 U.S. 1, 16 (1964). See also Gulf States Utils. Co., 809 s.W.2d at 207
(stating that the courts should accord deference to the commission's interpretation of its own regulations).
90. Gulf States Utils. Co., 809 S.W.2d at 207; Texas Dep't of Human Servs. v. Kemp Health
Servs., Inc., 993 S.W.2d 698, 702 (Tex. App.-Austin 1999, no pet.).
91. TEx. Gov'T CODE ANN. § 2021.174(2)(E) (Vernon 2000).
92. Railroad Comm'n v. Torch Operating Co., 912 S.W.2d 790,792 (Tex. 1995); City ofEl Paso,
883 S.W.2d at 185; Railroad Comm'n v. Pend Oreille Oil & Gas Co., 817 S.W.2d 36, 41 (Tex. 1991).
93. Texas Health FacilitiesComm 'n,665 S.W.2d at 452 (Tex. 1984); Texas Utls. Elec. Co., 881
S.W.2d at 403-04.
94. Torch Operating Co., 912 S.W.2d at 792-93; City of El Paso, 883 S.W.2d at 185.
95. Firemen's & Policemen's Civil Serv. Comm'n v. Brinkmeyer, 662 S.W.2d 953, 956 (Tex.
1984).
96. City ofEl Paso, 883 S.W.2d at 185; Pend Oreille Oil & Gas Co., 817 S.W.2d at 41.
97. TEx. GOV'T CODE ANN. § 2001.174(2)(F) (Vernon 2000).
98. City of El Paso, 883 S.W.2d at 184; Texas Health Facilities Commn, 665 S.W.2d at 454;
Flores v. Texas Dep't of Health, 835 S.W.2d 807, 811 (Tex. App.-Austin 1992, writ denied).
99. City of El Paso v. El Paso Elec. Co., 851 S.W.2d 896, 901 (Tex. App.-Austin 1993, writ

denied).
100. Retama Dev. Corp. v.Texas Workforce Comm'n, 971 S.W.2d 136, 139-40 (Tex. App.-Austin
1998, no pet.).
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agency construed the law differently than in the present contested case
order.10'
Thus, the constitutional judiciary focuses its inquiry upon the final order
issued by the agency board or state officer, it places significant deference in
the agency's interpretation of the relevant statutes and rules, and it demands
a form of stare decisis by requiring that the order must not only be internally
sound, but that it must be consistent with prior case orders as to the
interpretation and application of the relevant law. Since the ALJ is setting
forth a proposed order to be adopted by the board or state officer, the ALJ is
logically bound by the same standards of review that are ultimately applied
to the board's or state officer's order. In other words, in order for the AU to
suggest an order which the board may adopt as its own, the proposed order
must be able to withstand judicial scrutiny as set forth above.
By analogy to the constitutional court system, the AL's actions taken
pursuant to a contested case proceeding constitute the "trial court" of the
administrative system. It is thereby an "inferior court" to the agency tribunal
within the contested case process. Under such an analogy, the power to
°2
establish legal precedent is lodged in the court of superior jurisdiction.'
After such precedent is established, the doctrine of stare decisis governs those
issues of law, and observing that doctrine does not depend upon the identity
of the parties. 03 "After a principle, rule or proposition of law has been
squarely decided by the Supreme Court... the decision is accepted as binding
precedent by the same,court or other courts of lower rank when the very point
is again presented in a subsequent suit between different parties.1"t
Therefore, if the ALJ is preparing an order to be adopted by the board or
state officer of the agency, the AL's proposed order must be consistent with
prior agency decisions as to law or fact or there must be a rational explanation
that justifies a deviation from past precedent. The failure of the ALJ to
recognize and follow past precedent would render the issuance of the
proposed order to be a meaningless exercise in agency decision making. Yet,
it goes without citation that whether or not a prior holding constitutes
precedential authority, the decision maker is required to exercise independent
judgment as to whether the relevant law is the same in the present case or
whether an issue of construction of the law is the same, or whether the facts
are substantially similar. Thus, all such issues must be determined initially by

101. Brennan v. Gilles & Coning, Inc., 504 F.2d 1255, 1264-65 (4th Cir. 1974) (stating that under
the federal standard of arbitrary and capricious, two different interpretations of the same statutory
provision in separate cases without explanation as to the change was determined to be arbitrary and
capricious).
102. Shook v. State, 156 Tex. Crim. 515, 244 S.W.2d 220,221 (1951).
103. Id.
104. Swilley v. McCain, 374 S.W.2d 871, 875 (rex. 1964).
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the AU independently determining the applicability of past precedent to the
facts and law of the case before him.
Even though the AU is to act as an independent, impartial tribunal, this
analysis establishes that he is not empowered to determine the law and fact
findings in isolation or within a vacuum by disregarding the "established
jurisprudence" of the agency to which the order will be proposed. Therefore,
it is necessary to determine and understand the nature of all potential types of
law and "established jurisprudence" of which the ALJ must be cognizant in
order to properly issue a bona fide PFD.
V. WHAT IS THE APPLICABLE LAW WITHIN A CONTESTED CASE
PROCEEDING?

A. ConstitutionalLaw
The first and most obvious "relevant law" that may be applicable to
agency action, since the agency is a state actor, is the impact of constitutional
protections and prohibitions, federal or state. However, the Texas Supreme
Court has held that one need not raise before the ALJ,the agency board or
state officer upon appeal, or assert within one's motion for rehearing, a
constitutional challenge because the agency simply has no power to hear and
decide the issue.0"
This holding is predicated upoh the fact that even though agencies are
vested with "judicial power" in the sense that the agency may decide specific
controversies of law and fact between individuals and entities or between
individuals and the state agency arising out of a regulatory scheme, 1°6 the
legislative grant of law-applying power does not transform the executive
agency into an article V constitutional court. 07 Simply, contested cases
conducted by an AU are not lawsuits in the ordinary legal meaning of the
phrase,'"a and such exercise of power by an agency or state officer should be
characterized as an executive measure taken in the administration of the
agency's statutory provisions) °9
However, such a holding should not preclude an ALJ from considering
a constitutional challenge if the issue is the constitutionality of the statute as

105.
106.

Central Power & Light Co. v. Sharp, 960 S.W.2d 617,618 (rex. 1997).
Blount v. Metro. Life Ins. Co., 677 S.W.2d 565, 569 n.1 (rex. App.-Austin 1984, writ

granted), rev'don other grounds; Employees Ret. Sys. v. Blount, 709 S.W.2d 646, 647 (Tex. 1986).
107. State v. Flag-Redfem Oil Co., 852 S.W.2d 480, 486 n.7 (Tex. 1993); Dudding v. Automatic
Gas Co., 145 Tex. 1, 193 S.W.2d 517, 521-23 (rex. 1946).
108. Flag-Redfern Oil Co., 852 S.W.2d at 45 n.7; Beyer v. Employees Ret. Sys., 808 S.W.2d 622,
622-27 (Tex. App.-Austin 1991, writ denied).
109. Missouri, K. & T. Ry. Co. v. Shanndn, 100 Tex. 379, 100 S.W. 178, 191 (1907); Smith v.
Houston Chem. Serv., Inc., 872 S.W.2d 252, 274-75 (Tex. App.-Austin 1994, writ denied).
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construed and applied."0 -Even though the ALJ cannot issue a binding
decision as to the constitutional issue,I' if the AU is apprised of the challenge
and its legal basis, it may be possible for the AU to adopt a reasonable
interpretation of the relevant statute or rule that will avoid the-constitutional
issue. Thus, it is strongly suggested that the AU encourage all parties to raise
and argue all relevant constitutional challenges in order that the AU and
ultimately, the agency or state officer may issue conclusions of law in light of
such potential challenges that may be raised on appeal in the constitutional
court system.
B. Statutory Provisions
The most common type of "relevant law" cited by the parties will be all
arguably relevant statutes adopted by the Texas Legislature. This will include
the enabling legislation governing the regulatory agency, other relevant state
statutes, and any applicable federal legislation.
C. Contested Case Orders
In any given scenario, there may be substantially similar cases that have
been previously decided by the regulatory agency that are relevant to a case
before an AU. Such orders, if indexed, cross-indexed to the relevant statute
and made available for public inspection," 2 may be invoked by an agency
against a party in a subsequent proceeding.' These orders by definition
contain findings of facts and conclusions of law" 4 which evidence the
agency's interpretation and application of the relevant statutory and rule-based
provisions of its regulatory scheme.
D. Rules
1. Introduction: Statements of GeneralApplicability
The APA defines a "rule" as follows: "a state agency statement of
general applicability that: (i) implements, interprets or prescribes law or
policy; or (ii) describes the procedure or practice requirements of a state
agency"" 5 but "does not include a statement regarding only the internal
management or organization of a state agency and not affecting private rights

110.
111.
112.

See generally I BEAL, supra note 12, § 9.3.1(c).
See generally Flag-Redfern Oil Co., 852 S.W.2d at 486.
TEx. GOV'T CODE ANN. § 2001.004(3) (Vernon 2000).

113. Id.§2001.005.
114.
115.

Id. § 2001.141.
Id. § 2001.003(A).
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or procedures." 1 6 This definition incorporates three types of rules:
procedural, legislative, and interpretive."" Recently, the Austin Court of
Appeals addressed the universal requirement that all rules must be of "general
applicability."I" The Austin Court of Appeals held that a rule is a rule for
purposes of the APA even though it did not have statewide impact and was
only "of immediate concern to a single person or corporation."" 9 The key
factor in bringing such statement within the definition of a rule is whether its
"form is general and others who may qualify in the future will fall within its
provisions."120 That is, it is a rule if the statement is directed at a class by
description of "all persons similarly situated."'2' Thus, it is a rule if the class
is described in general terms and new members can be added to that class in
the future.12 This interpretation of the meaning of 'general applicability" is
consistent with the Texas Supreme Court's interpretation of what constitutes
"legislative power" as exercised by the Texas Legislature. The court has held
that a law of general applicability need not apply to everyone for the
legislature has broad powers to enact classifications that may be applicable
only to a particular class.' 3 The primary test is whether the law "has a
reasonable basis for the classification it makes and whether the law operates
equally on all within the class." 2 Since the power to make rules is conferred
by the legislature validly delegating to an agency its own legislative power,'5
the Austin Court of Appeals' definition of the meaning of "general
applicability " " is consistent with the Texas Supreme Court precedent. 12
Therefore, a rule is a rule not based on how many persons, entities, activities
or things are covered, but whether the policy adopted applies to any and all
persons, entities, activities or things that fall within the characteristics set
forth in the standard. 2
2. ProceduralRules

As set forth above, an agency statement that describes its procedure or
practice requirements that affect private rights or procedures is a rule for

116. Id. § 2001.003(6XA)-(C).
117. First Fed. Say. & Loan Ass'n v. Vandygriff, 639 S.W.2d 492,498 (Tex. App.-Austin 1982,
writ dism'd w.o.j.).
118. W.B.D. Oil & Gas Co. v. Railroad Comm'n, 35 S.W.3d 34 (rex. App.-Austin 1999, no pet.).
119. Id.
120. Id.
121. Id.
122. Id.
123. Cameron County v. Wilson, 326 S.W.2d 162, 165-66 (Tex. 1959).
124. Robinson v. Hill, 507 S.W.2d 521, 525 (Tex. 1974).
125. Trimmier v. Carlton, 296 S.W. 1070, 1079-80 (rex. 1927).
126. WD. Oil & Gas Co., 35 S.W.3d at 34.
127. Trimmier, 296 S.W. at 1070.
128. See generally W.S.D. Oil & Gas Co., 35 S.W.3d at 34.
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purposes of the APA.' 9 A procedural rule is generally defined as a standard
that sets forth the method adopted for the agency to implement its legislative
mandate.130 A procedural rule may also be defined as the manner of
proceeding adopted by which a legal right is enforced as distinguished from
a rule that sets forth the substantive rights of the party.' The power of an
agency to adopt such rules of procedure is unquestioned; the APA confers the
right and duty upon every covered agency to set forth "the nature and
requirements of all available formal and informal procedures." 32
In cases subject to the jurisdiction of a SOAH ALJ,SOAH has been
empowered by the legislature to adopt rules of procedure for all contested
cases within its jurisdiction.' These rules supercede all other rules of state
agencies on behalf of which the SOAH hearing is conducted, unless SOAH
adopts such rules by reference.'
An agency subject to the jurisdiction of
SOAH may still need to apprise the SOAH AU of its own procedural rules
if it relates to the conduct of a party outside of the contested case process. For
example, if a party must first activate the referring agency's informal decision
making process, and such request must be made within a certain period of
time or pursuant to a certain type of procedure, the SOAH ALJ needs to be
informed of such procedural rules if they may affect the outcome of the merits
of the proceeding before the ALJ; i.e., the claim is time-barred due to an
agency rule.
3. Substantive Rules
Legislative or substantive rules are those rules promulgated by an agency
that "implement" or "prescribe" law or policy pursuant to a lawful delegation
of rulemaking power.'35 They go beyond the mere interpretation of the
legislative intent for they set forth new substantive provisions; i.e., they create
new legal rights and duties.136 Valid substantive rules have the force and
38
37
effect of law and are binding on all parties1 and the agency.

129.
130.
131.

TEX. GOV'T CODE ANN. § 2001.003(6)(A)-(C) (Vernon 2000).
1 FRANK E. COOPER, STATE ADMINISTRATIVE LAw 173 (1965).
BLACK'S LAW DICnoNARY, 1203-04 (6th ed. 1990).

132.

TEX. GOV'T CODE ANN. § 2001.004(1) (Vernon 2000).

133. Id. § 2003.050(a).
134. Id.
135. See generally Bullock v. Hewlett-Packard Co., 628 S.W.2d 754, 756 (Tex. 1982); First Fed
Sa. & Loan Ass'n, 639 S.W.2d at 498.
136. See generally Hewlett-PackardCo., 628 S.W.2d at 754; FirstFed Say. & Loan Ass 'n, 639
S.W.2d at 492.
137. Rodriguez, 997 S.W.2d at 254; Lewis, 540 S.W.2d at310; Southwest Airlines Co., 784 S.W.2d
at 568.
138. GulfLandCo., 134 Tex. 54, 131 S.W.2d at 85-86; Southern Clay Prods., Inc., 753 S.W.2d at
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4. Ad Hoc Adjudication or Ad Hoc Rules

The APA provides one method for adopting a substantive rule, and it sets
forth a separate, distinct contested case procedure when the agency has been
given the power to determine the rights, duties, and privileges of a particular
party under existing law. The theory adopted by the Texas Supreme Court is
that if the agency has been legislatively granted the power to make rules and
to hold contested case proceedings, these powers may be blended together and
exercised simultaneously. 3 9 Thus, an agency may formulate a rule for the
first time within a contested case proceeding. 40
The judiciary has made clear that an ad hoc rule is not a mere finding of
fact or interpretation of a statutory term, but it is an agency formulating policy
subject to its delegated rulemaking power that sets forth a standard that is
binding on the parties before the agency.' 4' The only characteristic that such
ad hoc rulemaking lacks, from being a legislative or substantive rule adopted
pursuant to notice and comment rulemaking, is that it is not automatically
applicable to all similarly situated persons, but it may be "developed" on a
case by case basis. " 2
The Texas Supreme Court has adopted the general proposition that,
unless mandated by statute, the choice by an agency to proceed by general
rule or by ad hoc adjudication is one that lies primarily in the informed
discretion of the agency. 43 The agency discretion is not absolute; but may
only be utilized when: "the agency may not have had sufficient experience
with a particular problem to warrant rigidifying its tentative judgment into a
hard and fast rule; and where the problem is so specialized and varying in
nature as to be impossible of capture within the boundaries of a general
rule."' 4 When the agency is faced with a choice between notice and comment
rulemaking and adopting an ad hoc rule, the notice and comment process
it
should be utilized except in those rare cases where there is a danger that
4 If
would frustrate the effective accomplishment of the agency function.
neither condition for adopting an ad hoc rule are present, or if over time they

139. Rodriguez, 997 S.W.2d at 254; City of El Paso, 883 S.W.2d at 188-89; Railroad Comm'n v.
Lone Star Gas Co., 844 S.W.2d at 679, 688-89 (Tex. 1992).
140. See generally Rodriguez, 997 S.W.2d at 254; City ofEl Paso, 883 S.W.2d at 188-89; Lone Star
Gas Co., 844 S.W.2d at 688-89.
141. See generally Rodriguez,997 S.W.2d at 254; City ofEl Paso, 883 S.W.2d at 188-89; Lone Star
Gas Co., 844 S.W.2d at 688-89.

142.

City of El Paso, 883 S.W.2d at 188-89 n.20. See generally Ronald L. Beat, Ad Hoc

Rulemaking In Texas: The Scope of JudicialReview, 42 BAYLOR L. REv. 459 (1990).

143. City of El Paso, 883 S.W.2d at 188-89.
144. Rodriguez, 997 S.W.2d at 254; City of El Paso,883 S.W.2d at 188-89; Amarillo I.S.D. v.
Meno, 854 S.W.2d 950, 958 (Tex. App.-Austin 1993, writ denied).
145. Rodriguez, 997 S.W.2d at 248; City of El Paso, 883 S.W.2d at 179; Amarillo .S.D., 854
S.W.2d at 950.
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no longer exist, the agency abuses its discretion by failing to proceed through
the "normal" notice and comment process."
An ad hoc rule by definition does not have the effect of a rule adopted
pursuant to notice and comment rulemaking whereby the rule must simply be
obeyed by the affected public after proper and lawful adoption. The issue
then arises as to what degree are ad hoc rules binding upon the agency and the
SOAH or Agency ALJ in a subsequent contested case proceeding?
Amazingly, this issue has not been answered in the post-APA case law, but
the Texas Supreme Court held in 1947 that the rationality and the subsequent
use and application of an ad hoc rule is predicated upon the determination of
whether the facts in the instant case are substantially the same. 47 If so, the
identical ad hoc rule should be applied absent a rational justification as to why
the present case was distinguishable. 48 Therefore, an ad hoc rule is one of
"general applicability" since it will be applied in substantially similar cases in
the future, and if the ad hoc rule is "on all fours," the AL would be bound to
apply it within the contested case proceeding.
5. InterpretiveRules v. Statements of Policy
Interpretive rules are those statements of an agency that "interpret" law
or policy as set forth by the legislature. 49 This label is arguably a misnomer
because it is not a rule in the same vein as procedural or substantive rules in
that no sanction actually attaches based solely on an interpretive rule but
rather from a "violation of the statute which the rule merely interprets.""10 In
other words, an interpretive rule merely declares what the agency believes to
be the legislative intent. It is not a policy decision of the agency to fill in the
gaps of the statute deliberately left ambiguous by the legislature to be filled
in by an agency's delegated substantive rulemaking power."' Thus, an
interpretive rule does not have the force and effect of a statute and it is merely
one factor for a court to consider in determining the legislative intent."'
There are a number of utilitarian affects when an agency issues an
interpretive rule, but most importantly it serves as a vehicle to inform an ALJ
of the agency's belief as to the meaning of the law applicable within a
contested case proceeding." 3 It informs the ALJ of what interpretation the

146. Rodriguez, 997 S.W.2d at 254; City of El Paso, 883 S.W.2d at 129; Amarillo .S.D., 854
S.W.2d at 957-58.
147. Railroad Comm'n v. Shell Oil Co., 206 S.W.2d 235,247 (Tex. 1947).
148. Shell Oil Co., 206 S.W.2d at 247 (1947).
See also 2 RONALD L. BEAL, TExAs
ADMINISTRATIVE PRACTICE AND PROCEDURE § 10.2.3 (1999).
149. Howell v. Mauzy, 899 S.W.2d 690, 705 n.33 (rex. App.-Austin 1994, writ denied).
150. Id. See also First Fed. Sa. & Loan Ass n, 639 S.W.2d at 498.
151. First Fed. Say. & Loan Ass'n, 639 S.W.2d at 499.

152.

Id.

153.

Howell, 899 S.W.2d at 705 n.33.
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agency will apply to the law when the PFD comes before it on appeal." 4 It
also provides fair notice to the public of what the agency believes the statute
requires or proscribes."' Finally, since an interpretive rule falls within the
definition of an APA rule, it will be required to be subject to notice and
comment rulemaking., s An interpretive rule will thus fortify the logic and
persuasiveness of the agency's interpretation for it will have survived public
comment and the agency will3 have been forced to set forth a reasoned
justification upon its adoption. 5
Recently, different panels of the Austin Court of Appeals have issued
contradictory holdings of what is required for an agency statement to be an
"interpretive rule" and thus fall within the definition of an APA rule.'" The
issue has arisen in the context of the right to proceed by a party with a
declaratory judgment action pursuant to the APA. ' 9 Such an action only
allows a challenge to the validity or applicability of agency statements that
fall within the APA definition of a rule."W The various panels of the Austin
court have struggled with whether it constitutes an APA rule every time an
agency states its belief as to what an existing statute means and how it intends
to enforce that law in the future.' The Texas Supreme Court has held that
the intent of the agency and the context wherein an agency statement was
made is relevant to the determination of whether such agency statement
constitutes a rule for purposes of the APA."62 The court held that it was
disingenuous for an agency to assert in a court of law that a statement
previously made was a rule when it did not previously treat that statement as
if it were a rule and it did not follow any of the procedures prescribed by the
APA for adopting a rule. 63 The Austin Court of Appeals followed this
reasoning in Brinkley v. Texas Lottery Commission (Brinkley) by holding that
the definition of a rule within the APA was sufficiently flexible to allow an
agency statement issued in a certain context to not constitute a rule in order
to allow an agency to perform its enforcement powers without unnecessary
procedural obstacles."'

154. Id.
155. Id.
156. First Fed. Sav. & LoanAss'n, 639 S.W.2d at 499; WB.D. Oil& Gas Co., 35 S.W.3d at 34.
157. TE)X. GOV'T CODE ANN. § 2001.033(a)(1)(A)-(C) (Vernon 2000); see generally I BEAL, supra
note 12, § 4.5.2.
158. Brinkley v. Texas Lottery Comm'n, 986 S.W.2d 764 (Tex. App.-Austin, no pet.); Texas
Alcoholic Beverage Comm'n v. Amusement and Music Operators of Tex., Inc., 997 S.W.2d 651 (Tex.
App.-Austin 1999, pet. dism'd w.o.j.).
159. TEx. GOV'T CODE ANN. § 2001.038 (Vernon 2000).
160. Id. § 2001.038(a).
161. Brinkley, 986 S.W.2d at 764; Texas Alcoholic Beverage Comm 'n, 997 S.W.2d at 651.
162. Texas Educ. Agency v. Leeper, 893 S.W.2d 432, 442-43 (Tex. 1999).
163. Id.
164. Brinkley, 986 S.W.2d at 769-70.
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The Brinkley court noted that the APA definition excluded any agency
statement regarding only internal management or organization of the agency
that does not affect private rights or procedures. 65 The court concluded "[t]his
statutory exclusion encompasses any agency statement regarding 'law,'
'policy,' or procedural 'requirements' made outside the rulemaking and
contested-case context."'" The court explained that the agency may only
lawfully bind or affect others either "by a rule promulgated through notice and
comment procedures of' the APA or by an agency's "order adjudicating a
contested case."' 6 7 Therefore, any statement made outside the formal
rulemaking or contested case context had "no legal affect on private persons
absent a statute that so provides."'" Even if there was some attempt to apply
the agency statement against a private person in the course of a contested case,
the court indicated that it was "[a]t that point, an affected person [could]...
challenge the validity or applicability of the agency statement on whatever
grounds may be applicable."'6 9 "Until then, the agency's pronouncements
regarding 'law,' 'policy,' or procedural 'requirements' remain merely
informal views, effective only upon and within the agency's internal
management and organization." 70
The court did not hold that an agency could exercise its delegated
rulemaking authority outside the notice and comment process by merely
ignoring it and issuing a "naked proclamation" by memo.' 7' It held that when
the agency was bona fidely exercising its authority to enforce and administer
its regulatory scheme, any statement of law or policy issued in the course of
that action did not constitute a rule for purposes of the APA. 72 If that were
so, indicated the court, "[a]gencies would be reduced to impotence.., and
they could not under such a theory exercise powers explicitly delegated to
them by the legislature."' 73
In a second decision, Texas Alcoholic Beverage Commission v.
Amusement andMusic Operatorsof Texas, Inc. (TABC), the Austin Court of
Appeals held that an agency statement made outside the rulemaking and
contested case context was in fact, a rule for purposes of the APA if it
interpreted the law, was a statement of general applicability, and it was
binding on the enforcement personnel of the agency. 74 This holding directly
conflicts with the Brinkley decision, and it failed to specifically address the

165.

Id. at 769.

166.
167.
168.
169.
170.
171.
172.
173.
174.

Id. at 770.
Id. at 769.
Id. at 770.
Id.
Id.
Id. at 769.
Id. at 769-70.
Id.at 769.
Texas Alcoholic Beverage Commn, 997 S.W.2d at 651.
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Brinkley analysis that agency statements do not "affect" persons within the
meaning of the APA definition of a rule if such statements are only binding
upon agency personnel.'75
The decision in Brinkley is sound in its legal analysis as well as its
recognition of the realities of the day-to-day enforcement of the regulatory
scheme. It noted the value of the agency interpretations of law that guide
agency personnel to consistently apply the law upon the regulated public and
inform the regulated community of how an agency intends to apply the law,
thereby allowing notice and voluntary compliance.' 76 However, the court
believed that it was simply unreasonable to interpret the APA to mandate that
such interpretive statements be only issued after notice and comment
rulemaking and thereby being subject to declaratory relief.'7 7 The TABC
reasoning clearly implies a concern of the court that such statements do in fact
affect parties, but the court failed to justify its holding in light of the Brinkley
decision. The broad interpretation imposed by the TABC reasoning would
require all statements of law or policy sent to agency personnel regarding the
interpretation and/or implementation of its regulatory scheme to constitute
rules for purposes of the APA, thereby subjecting them to notice and comment
rulemaking and declaratory relief. The Brinkley court concluded that such an

interpretation would render an agency impotent to enforce its statutory
mandate.17" This conflict in authority will remain until the Austin Court of
Appeals and/or the Texas Supreme Court makes a choice between the
reasoning of the two decisions.

VI. THE ALJ'S POWER TO DETERMINE THE LAW AND ITS APPLICATION
A. Introduction-The Type ofFindings of the ALI
Agency ALJs and SOAH ALJs are both empowered to make proposed
findings of facts and conclusions of law."9 Findings of fact must be broken
down into two categories: basic or underlying facts, and findings of ultimate
fact. " Basic or underlying facts are defined as findings that "do not purport
to be declarations of norms [or] standards" but merely establish the factual

Id.
176. Brinkley, 986 S.W.2d at 771 n.9 (citing Tex. Comm'n ofLicensing and Regulation v. Model
Search America, Inc., 953 S.W.2d 289, 293 (Tex. App.-Austin 1997, no writ)).
177. Texas Alcoholic Beverage Comm n, 997 S.W.2d at 657-58.
178. Brinkley, 986 S.W.2d at 769.
179. E.g., 7 TEX. ADMiN. CODE § 9.34(a) (2000); 16 TEx. ADMIN. CODE § 1.121(b)(! 1)(2000); i
TEx. ADMIN. CODE §§ 155.15(b)(10), 155.31(a)-(e), 155.59(a) (2000). See also TEx. GOV'T CODE ANN.
§§ 2001.058(d)-(e), 2003.042(5) (Vernon 2000).
175.

180.

Board of Law Exam'rs v. Stevens, 850 S.W.2d 558, 561 (Tex. App.-Austin 1992, rev'don

other grounds, 868 S.W.2d at 773 (Tex. 1994)).
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circumstances in a particular case.' The ALJ must base his or her findings
exclusively on the evidence submitted into the hearing record and that which
has been officially noticed."8 2 A finding of fact may be inferred only upon a
determination that the evidence preponderates in favor of its existence. 83
Within these parameters, the Agency ALJ and SOAH ALJ may
independently determine whether or not the basic or underlying facts have
been established. 8 4 There is no concept of stare decisis or precedent as to
determining who did what, where, when, how, and why in a particular case.
Even though the agency board or officer may or may not be able to modify
these underlying findings," 5 the ALJ is wholly unencumbered by past
precedent and must merely make a determination of whether the proponent
established the existence of an underlying fact by a preponderance of the
evidence.'" 6
The second type of factual findings are those that are labeled "findings
of ultimate fact.'.. 7 These types of findings involve a determination of what
the law means in light of the underlying or basic facts found to exist. "
Ultimate fact findings have been defined as the most general factual
determinations the AUJ is called upon to make when she exercises her judicial
power under a statute or rule; for while the findings are phrased in factual
language, these broad postulates are seen as conclusions relative to legal
standards for they apply specific legal norms or criteria which are applicable
in similar cases, i.e., a determination that is a mixed question of law and

fact. 189
Finally, the ALJ must address pure issues of law as to whether the
particular law is applicable and exactly what a statute or rule requires or
prohibits. '9 An issue of law is a point on which the evidence is undisputed
(or the AU has already determined what facts are established by a
preponderance of the evidence), the outcome depending on the ALJ's
interpretation of the law. 91 It has been established that the constitutional
judiciary will review an agency's order to ensure the agency has acted

181. Charter Med.-Dallas v. Texas Health Facilities Comm'n, 656 S.W.2d 928, 935 rev'd on other
grounds, 665 S.W.2d 446 (Tex. 1984).
182. TEX. GOV'T CODE ANN. § 2001.141(c) (Vernon 2000).
183. Southwestern Pub. Serv. Co. v. Public Util. Comm'n, 962 S.W.2d 207,213 (Tex. App.-Austin
1998, pet denied); ProfessionalMobile Home Transp., 733 S.W.2d at 899; Beaver Express Serv., Inc. v.
Railroad Comm'n, 727 S.W.2d 768, 775 n.30(ex. App.-Austin 1987, writ denied).
184. Southwestern Pub. Serv. Co., 962 S.W.2d at 207.
185. 1 BEA L,supranote 12, § 8.3.2 (discussing the issue of whether an agency board or state officer
may modify the underlying findings of basic fact).
186. TEx. GOV'T CODE ANN. § 2003.049(g) (Vernon 2000).
187.
188.
189.
190.
191.

Stevens, 850 S.W.2d at 561.
Id.
Id.
TEx. GOV'T CODE ANN. § 2003.042(6) (Vernon 2000).
BLACK'S LAW DICTIONARY 836 (7th ed. 1999).
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rationally and consistently in light of prior decisions of the same agency as to
pure issues of law and as to the application of the law to cases with
substantially similar facts. 1" Thus, in contrast to basic or underlying fact
finding, the ALJ must view his position more akin to an "inferior court" when
construing and applying the law. This does not mean thatthe ALJ loses his
ability to exercise independent judgment. The issue in each case will be what
degree the ALJ is "bound" by the agency's "established jurisprudence."
B. The Meaning and Applicability of Relevant Statutory Provisions
The first issue that may arise is a dispute as to the meaning or
applicability of a relevant statutory provision. In other words, the dispute is
either (1) a party contests the agency's interpretation of the statutory provision
which will determine if it governs the fact scenario before the ALJ,or (2) a
party concedes the statute is applicable, but disputes what the provision
requires or allows or prohibits. Both subsets deal with the dispute as to the
meaning of the words used by the legislature.
The judiciary has long held that if there is an ambiguity in a statute, it is
incumbent upon the judicial body to ascertain the legislative intent from the
language used, 93 and it may utilize extrinsic aids and rules or canons of
statutory construction.' The ALJ has clearly been vested with the power to
determine the legislative intent when the wording of a statute is ambiguous by
virtue of the fact that she has been vested with the power to issue conclusions
of law. 19S
The most straightforward scenario is an ambiguity within the statute that
is a case of first impression, i.e., neither the agency nor the judiciary has
directly addressed the issue. The ALJ will undoubtedly be presented with
argument of counsel as to the meaning of the law and it will be incumbent
upon the ALJ to determine the legislative intent. If the ALJ is from SOAH,
the referring agency is entitled to exercise its advocacy rights in the matter
before the ALJ,' but the referring agency may not attempt to influence the
AL's application of the law "except by proper evidence and legal
argument"'" and the referring agency may not supervise the ALJ in the
rendering of his or her findings. 9 These provisions clearly imply, if not
expressly stated, that the agency's enforcement division may not "bind" the
ALJ as to the meaning and applicability of the law, but merely has the right

192.

TEX. GOV'T CODE ANN. § 2001.174(2)(a)-(f) (Vernon 2000).

193. Government Pers. Mut. Life Ins. Co. v. Wear, 251 S.W.2d 525, 529 (rex. 1952).
194. Cail v. Service Motors, Inc., 660 S.W.2d 814, 815 (Tex. 1983).
195. TEX. Gov'T CODE ANN. § 2003.042(5) (Vernon 2000). See also North Alamo Water Supply
v. Department of Health, 839 S.W.2d 455, 458 (rex. App.-Austin 1992, writ denied).
196. Id. § 2003.051.
197. Id. § 2001.058(d).
198. Id. § 2001.058(b).
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of all other parties, which is the right to attempt to persuade the AU that their
construction of the legislative intent is the correct one.
The analysis is not as clear, but the result appears to be the same with an
Agency ALJ. The Agency ALJ is not statutorily "protected" as the SOAH
AU, but the ex parte prohibitions of the APA insulate the Agency AU from
all parties to the proceeding, including those agency employees who
participated in the contested case proceeding.'" Also, by virtue of the fact
that the agency board requests the Agency ALJ to issue conclusions of law, 2°
this implies the agency desires to be informed of the Agency AL's
independent opinion as to the applicability and meaning of the relevant law
in question. If such opinion was not desired, the agency could merely provide
that the Agency AU forward the record along with his or her proposed
findings of underlying fact and then the agency would merely determine the
meaning and applicability of the relevant law.
The next scenario is where the referring agency has directly addressed
the legal issue before the AU in a prior contested case order which was
brought to the attention of the ALJ by the agency at the time of the referral of
the case if SOAH is involved,20 ' or by arguments of counsel for the parties.
If the issue of law determined in the prior contested case order is identical to
the legal issue before the ALJ, the AU should be "bound" by the prior
order. 202
First, the proposed order is in fact that. The AU is proposing an order
to be adopted by the agency. It has been established that the judiciary
demands that an agency follow prior determinations unless the agency can set
forth a rational explanation to deviate from its prior holding.0 3 If the agency
is bound, the ALJ will similarly be bound. 2' Second, as to a SOAH ALJ, the
agency is expressly empowered to change a conclusion of law if the AU did
not properly apply or interpret the applicable law or prior administrative
decisions.0" This expressly or impliedly demands that the AU follow the
agency's pronouncements as to what the law means. As to the Agency ALJ,
since the agency may change any finding of the ALJ, even without
explanation,' this demands that the agency ALJ also comply with established
precedent of the agency.
If the AU believes the prior order is distinguishable from the present
case, the ALJ is clearly free to interpret the law as a case of first impression
or to justify that his or her interpretation is the logical extension of the

199.
200.

Id. § 2001.061(a), (c).
Id. § 2001.058(c).

201.
202.
203.

Id.
Id. § 2001.058(d).
See supra text accompanying notes 97-10 1.

204.

Id.

205.
206.

TEx. GOV'T CODE ANN. §§ 2001.058(eX1), 2003.047(m), 2003.049(g)(IXA) (Vernon 2000).
Id. § 2001.058.
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agency's prior holding based on the unique attributes of the present
controversy. However, it appears undisputed that a prior contested case order
which addressed and determined the legal issue presently before an ALJ will
bind the ALJ even if he might have interpreted the law differently if it had
been a case of first impression.
The next scenario is where the referring agency has not determined the
legal issue while wearing its "judicial hat," i.e. within a contested case order,
but it has previously adopted an interpretive rule by following the notice and
comment rulemaking procedures.0 7 One must be reminded that an interpretive rule merely declares what the agency believes to be the legislative
intent which was set forth in a non-adjudicative context. 208 Therefore, an
interpretive rule does not have the legally binding effect standing alone as a
substantive rule, ad hoc rule, or a contested case order, and therefore, an ALJ
cannot be "bound" as if it were judicial precedent.
On the other hand, a formally adopted interpretive rule is the declared
intent of the agency board or state officer that reflects its formal declaration
of what it believes to be the express and/or implied legislative intent and such
declaration is made after the right of the public to comment upon and contest
the reasonableness of the agency's construction. 2 ' Further, such interpretive
rule is by definition issued by the agency to give "guidance" to the regulated
public of how the agency intends to interpret the law when decisions are made
to bring enforcement actions and/or to ultimately decide the meaning of the
law within a formal contested case proceeding."0
Yet, such interpretation was made by the agency outside of the contested
case process and without the benefit of the concrete factual disputes that are
now before the AL. One approach would be for the ALJ to consider the
interpretive rule, but he is free to impose his independent judgment as to the
meaning of the statute. A second approach would be for the ALJ to disregard
the interpretive rule if the ALJ believed it was inconsistent with the
unambiguous language of the statute, or even if there was an ambiguity the
ALJ believed to exist when using the canons of construction, there was only
one reasonable interpretation of the statute.
However, if the ALJ can concede that the statute is ambiguous and that
there is more than one reasonable interpretation of the ambiguity, the ALJ
should adopt the interpretation of the agency if it chose one of the reasonable
interpretations. Therefore, consistency in result will be fulfilled and the
public will in fact have received fair notice of what is mandated or prescribed
prior to the commencement of a contested case proceeding.

207.
208.
209.
210.

Howell, 899 S.W.2d at 690.
Id.
Id.
Id.
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The better view appears to be the latter. If the AU may simply exercise
independent judgment as to the meaning of the law, such determination is in
fact made in a vacuum and disregards the principles of stare decisis and
precedent. Furthermore, it disregards the long-held judicial cannon of
construction to give substantial deference to the agency's interpretation as to
the meaning of the law of which it administers.2"' If the ALJ can rationally
demonstrate that the interpretive rule is not on point or "on all fours" due to
the unique facts before the ALJ,the ALJ is free to distinguish the interpretive
rule as being inapplicable. The ALJ would then be free to substitute judgment
as to the meaning of the statutory provision.
Finally, the referring agency can provide the ALJ with statements of
"policy" that do not constitute interpretive rules. Following the Brinkley
decision, a statement of "policy" is any statement made by the agency outside
of the formal contested case process or rulemaking procedures" 2 Thus,
procedural or substantive rules, ad hoc rules, contested case orders, and
formally adopted interpretive rules are not statements of policy. If so, what
agency statements could fall under this definition? The following are
examples: (1) A statement of an agency's executive director mailed to all
regulated parties; (2) An opinion letter drafted by an executive director or the
director of enforcement or the agency general counsel in response to questions
of fact and law informally submitted by a regulated party; (3) A letter or
memorandum sent by the executive director or director of enforcement or the
agency general counsel to its agency personnel on how to apply the law to
particular fact situations when they are "out in the field;" and (4) A statement
of one or more of the agency board members or the state officer of an agency
within the context of a lawfully called meeting of the agency where no formal
vote was taken.
There are a myriad of variations on the theme to the examples set forth
above. The key commonality is that the "agency" is not acting pursuant to its
lawfully delegated lawmaking or judicial power, but it is wearing its
"executive hat" in the day-to-day administration of the regulatory scheme." 3
It may be issued by a board member, executive director, or other memberemployee of the agency.2t 4 Therefore, what effect, if any, do such "policies"
impact the decision-making process of the AU in issuing conclusions of law
and ultimate findings of fact?
The first key distinction is that such "policies" do not fall within the
classic parameters of stare decisis and precedent, for such statements do not
constitute "law" or "authoritative precedent" in the normal legal meaning of

211. City ofEI Paso, 883 S.W.2d at 185; Texas Health FacilitiesComm'n, 665 S.W.2d at 453;
Texas Utils. Elec. Co., 881 S.W.2d at 403.
212. Brinkley, 986 S.W.2d at 764.
213. 1 BEAL, supra note 12, § 2.3.4.
214. Id.
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the term.2" ' Thus, the ALJ would not be bound to follow such agency
directives within a contested case proceeding. Why? These policies are
merely executive-type statements issued in a context where they were never
intended to be legal precedent, nor was the official "act" pursuant to a lawfully
delegated authority that would establish them as precedent.2' 6 In other words,
they merely constitute statements of informal advice of the agency.27
However, it goes without citation that such statements are taken seriously
by the regulated public, and most often, such parties will conform their
conduct in relation to those statements.2 's Such statements may also be the
legal basis for the enforcement arm of the agency to take coercive action
against the regulated party. 2 '9 Therefore, they are clearly relevant within a
contested case proceeding and an AJ can make a better, informed decision
with knowledge of their existence and the effect such statements may have
had on the parties to the contested case proceeding. This would be
particularly true if the ALJ had the power to recommend sanctions or
recommend other punitive type relief within that particular proceeding.
SOAH has adopted a rule to allow the parties to bring such policies before the
ALJ.210 The SOAH rule is well-crafted for it provides guidance to an ALJ as
to how to assess (1) who had knowledge of such policies and when, and (2)
who within the agency issued such policy and in what context and under what
circumstances. 2'
By definition, such policies do not have the impact of an interpretive
rule. An interpretive rule is issued (1) with statewide notice, (2) by "the
agency," i.e., a majority of the members of the board, (3) after notice and
comment procedures were complied with, and (4) after the agency sets forth
a reasoned justification to support the rationality of the policy at the time of
final publication in the Texas Register.' As set forth above, such formal
statements of policy should be followed by an ALJ absent it being (1)
contradictory to the unambiguous language of the statute, or (2) if the ALJ
simply believes the interpretation is an unreasonable interpretation of the
ambiguous language within the statute.2 '
A "policy" is not by definition such a formal, well-thought out
interpretation. Most often, it will not be the statement of the majority of the
224
board, but merely of one or more high-ranking officials within the agency.

215. Id.
216.
217.
218.

Id.
Id.
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Id.
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1 TEX. ADMIN. CODE § 155.53 (2000) (State Office ofAdmin. Hearings).
Id. § 155.53(b)(1)-(6).
See generally I BEAL, supra note 12, §§ 3.2-3.4, 4.2-4.5.
)d. § 9.3.5.
Id. § 2.3.4.
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Therefore, it is merely a "position" taken by one or more employees of the
agency.' It is relevant to a decision maker's determination of the law or its
application to the facts, but it is not binding nor highly persuasive merely
Thus, such "policy"
because it was issued by an agency employee.'
statements are akin to arguments of counsel and should be given such weight
as they merit based on the persuasiveness of the argument made in light of the
existing law and facts before the AL.
C. The Meaning andApplicability ofAgency Rules
If an agency has put on its "legislative hat" and adopted, pursuant to
notice and comment rulemaking, rules of procedure or substance, there is no
discretion vested in the ALJ, for validly adopted agency rules have the force
and effect of law and are binding upon the agency, the ALJ, the parties, and
the judiciary. 7 Therefore, the ALJ is "bound" to apply the lawfully adopted
rules just as he or she is bound to apply a valid statute.
It goes without citation that agencies are just as capable as the Texas
Legislature in adopting ambiguous law. Thus, it will not be uncommon that
such rules need to be interpreted. All issues of construction as to the
applicability and meaning of rules are determined by the use of the judicial
canons of statutory construction. 8 The primary objective is to give effect to
the agency's intent. 9 The best source of the agency's intent of a rule is the
Texas Register notices of the proposed rule and the agency's reasoned
justification for the rule as adopted." The AL's deference to prior agency
precedent should arguably be more deferential in this context than when
dealing with an issue of statutory construction. The judiciary accords a more
deferential standard when reviewing an agency's interpretation of its own rule
versus a statute. 3' A court will not substitute judgment for an agency's
interpretation of its own rule unless the agency interpretation is "plainly
erroneous or inconsistent with the language of the rule"2 2 and the court will
uphold the agency interpretation as long as it is reasonable even if the court
would have reached a different interpretation of the issue if it had arisen in the

225.
226.
227.

Id.
Id.
Rodriguez, 997 S.W.2d at 254; Lewis, 540 S.W.2d at 310; Gulf Land Co., 131 S.W.2d at 85-

86.
228. Lewis, 540 S.W.2d at 310; City of Lubbock, 705 S.W.2d at 330-31; Home Transp. Co., 670
S.W.2d at 325.
229. Rodriguez, 997 S.W.2d at 254.
230. See generally I BEAL, supranote 12, § 9.3.5.
23 1. Id. § 4.2.2.
232. GulfStates Utils. Co., 809 S.W.2d at 207; Exxon Corp., 993 S.W.2d at 708; Turner Bros.
Trucking Co., Inc., 912 S.W.2d at 390; Texas Water Comm'n v. Lake Shore Utility Co., 877 S.W.2d 814,
824-25 (Tex. App.--Austin 1994, writ denied); Reed v. Department of Licensing & Regulation, 820
S.W.2d 1, 3 (Tex. App.-Austin 1992, writ denied).
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first instance in the judicial proceeding. 33 The Austin Court of Appeals has
held that agency interpretation becomes a part of the rule itself" 4 Yet, if the
agency has failed to follow the clear, unambiguous language, the court will
235
reverse its interpretation and substitute judgment for that of the agency.
If the issue is one of first impression, the ALJ has the power to make an
independent judgment as to its meaning, taking into account arguments of
counsel which in most cases would include the position of the enforcement
arm of the agency. If a contested case order is brought to the attention of the
ALJ that directly answers how to resolve the ambiguity, as was set forth
earlier relating to construing statutes,", the ALJ would be "bound" if the case
is on point. Once again, the ALJ would retain the power to distinguish the
prior order as not being dispositive and either treat the issue as one of first
impression or determine the ambiguity by holding that such is a logical
outgrowth of the agency's analysis in the prior order.
Even though there are no reported instances of such agency conduct, an
agency could adopt a formal interpretive rule construing the meaning of its
formally adopted substantive or procedural rule, thereby informing the world
as to how such rule should be interpreted. Based on the above-stated judicial
deference, an ALJ should accord great weight to such interpretation unless it
237
is clearly in conflict with the plain meaning of the rule.
Finally, if the agency statement is merely one of "policy" informally
adopted by an employee of the agency, such "policy" should be accorded
greater weight than if it applied to the interpretation of a statute, particularly
if it was issued by the executive director or other high-ranking officer. 3 Such
statements most likely reflect the views of the agency board or state officer
as to the meaning of the rule. 9 However, such policy is not per se binding
on the ALJ and she may exercise her judgment as to resolving the ambiguity
within the rule."
D. The Meaning andApplicabilityofAd Hoc Rules
An ALJ could be apprised by the agency when a case is referred to a
SOAH ALJ or by the argument of counsel that the agency in a prior contested
case proceeding put on its "legislative-judicial" hat, and within the contested

233. GulfStates Utils. Co., 809 S.W.2d at 207.
234. McMillan v. Texas Natural Res. Conservation Comm'n, 983 S.W.2d 359,362 (Tex. App.Austin 1998, pet. denied).
235. Gulf States Utils. Co., 809 S.W.2d at 207; Texas Dep't of Human Servs. v. Kemp Health
Servs., Inc., 993 S.W.2d 698, 702 (Tex. App.-Austin 1999, no pet.).
236. See supra text accompanying notes 201-06.
237. 1 BEAL, supra note 12, § 9.3.5.
238. Id.
239. Id.
240. Id.
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case order, adopt an ad hoc rule."' As previously established, ad hoc rules are
"norms" and "standards" that are "not fairly implied" by the statutory phrase
in issue.242 However, ad hoc rules do not automatically apply to all existing
and future regulated parties, but merely provide a "guide" to action that the
agency may be expected to take in future cases subject to the rule of stare
decisis.243 Thus, by merely providing the contested case order to the ALJ, an
ad hoc rule is not automatically applicable. It would be incumbent upon the
agency or another party to establish by proper evidence and legal argument
that such decision is "on all fours" to the facts before the ALJ. The rationality
of the subsequent use and application of an ad hoc rule is predicated upon the
fact that if the facts in subsequent cases are substantially the same, the
identical ad hoc rule would be applied. It is necessary for the ALJ to make
this determination independent of the position taken by the agency. The flip
side of this coin is that if two or more cases have the same or substantially
similar facts, and without explanation a different "rule" is applied, such
agency action is arbitrary and capricious for a lack of a rational or legitimate
reason for coming to a different result.2' Thus, the ALJ would be "bound" to
apply the ad hoc rule under such circumstances. This conclusion is bolstered
in relation to a SOAH ALJ, for an agency can modify a PFD if "a prior
administrative decision on which the administrative law judge relied is
incorrect or should be changed."245 This implies the ALJ is bound by prior
contested case orders that formulated policy within the contested case
proceeding until such time as the agency board or state officer modifies or
revokes or distinguishes the same.
E Contested Case Orders Related to the Application of the Law to the
Basic UnderlyingFacts
It has been established that a prior contested case order may be utilized
by the parties as precedent in determining the meaning of a relevant statutory
or rule-based provision. 2" In addition, a prior contested case order can be
cited as authority for the application of the law to a particular state of basic or
underlying facts.247 This is based on the holding of the Austin Court of
Appeals that agency action is arbitrary and capricious if two cases have the

241. See supra text accompanying notes 139-48.
242. Texas Bd. of Pharmacy v. Seely, 764 S.W.2d 806,814 (Tex. App.-Austin 1988, writ denied);
Madden v. Texas Bd. of Chiropractic Exam'rs, 663 S.W.2d 622,626 (Tex. App.-Austin 1984, writ ref'd,
n.r.e.).
243. N.L.R.B. v. Wynam Gordon Co., 394 U.S. 759, 765-66 (1969) (citing City of El Paso, 883
S.W.2d at 188). See also I BEAL, supra note 12, § 2.4.
244. See supra text accompanying notes 97-101.
245. Tax. GOV'T CODE ANN. § 2001.058(e)(2) (Vernon 2000).
246. See supra text accompanying notes 201-06.
247. See supra text accompanying note 203.

2001]

ISSUING A PROPOSAL FOR DECISION

same legal issue and substantially similar basic or underlying facts, but the
agency comes to opposite results in the issuance of its ultimate findings of
fact."4 Thus, an ALJ, as well as the agency, must come to consistent results
in the application of its law. The flip side of this proposition is that the results
can vary if the agency sets forth a rational explanation to justify the same.
In the context of the ALJ issuing a PFD, an ALJ will be bound to come
to the same result if prior agency orders are cited with the same legal issue
and substantially similar or identical underlying facts. This is consistent with
the concept of stare decisis. The Austin Court of Appeals has held that even
though phrased in factual language, these broad postulates are viewed as
conclusions relative to legal standards, for they apply specific legal norms or
criteria which are applicable in similar cases, i.e., a mixed application of law
and fact. 9 Of course, it is up to the ALJ to determine if the legal issue is the
same and whether the underlying or basic facts of the prior order are
substantially similar to the ones before him. If the ALU can set forth a rational
justification to distinguish the prior order, he will not be bound to come to the
same result. This power of an ALJ is implied by virtue of the fact that the
agency may modify the PFD if it determines that the ALJ did not properly
apply or interpret applicable prior contested case orders."2 0 In the first
instance, the ALJ has the independent power to initially determine the
applicability of prior administrative orders.
F. Conclusion
It has been established that the ALJ is not a mere "fact gatherer" and
finder of basic, underlying fact, nor is he truly independent to determine the
law and facts without regard to established precedent."' The AU is
empowered to issue a proposal for decision which includes basic underlying
facts, ultimate facts and any necessary determination of the meaning and
applicability of the law.2" 2 Such findings must be justified based upon
existing precedent as set by the agency administering the regulatory scheme
and it must be capable of withstanding judicial scrutiny upon appeal." 3 It is
simply the job of the ALJ to propose a decision that is factually and legally
sound so that it may be adopted as a final order by the agency board or state
officer. It has been established that this general requirement demands that all
findings of an AU be consistent with all prior contested case orders as to law
and fact, prior ad hoc rules, and all interpretive rules and statements of policy
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of the agency. If the ALJ chooses to depart from past precedent, it is
incumbent upon the officer to set forth a rational explanation justifying the
same. Thus, the proposal for decision is intended to constitute a thorough
analysis of the evidence presented and of the legal issues raised as to the
applicability and meaning of the law, and it must set forth a rationale of why
the result is justified when applying the legal principles to the underlying
basic fact findings.
If the ALJ fulfills his job, an agency can intelligently determine the
factual and legal validity of the proposal for decision, the parties can
intelligently attack or support one or more specific findings, the agency can
rationally articulate a basis for upholding or modifying the same, and upon
appeal, the judiciary can easily determine the validity of the agency's findings
in light of the AU's specific findings set forth in the PFD. The entire process
will ensure reasoned decision making based upon existing law and precedent
in light of the facts of the particular case.
VII. THE POWER OF AN ALJ TO DETERMINE THE VALIDITY OF A
SUBSTANTIVE OR PROCEDURAL RULE

A. The Right To Challenge the Validity of a Rule Within a Contested Case
Proceeding
It has been established that even though agencies may be delegated
"judicial power" in the sense that the agency may decide specific controversies
as to law and fact between individuals or entities and a state agency enforcing
a regulatory scheme, such judicial power is not the inherent power of the
constitutional judiciary.' A contested case proceeding is not a lawsuit in the
ordinary legal meaning of the phrase, and an agency may not be conferred the
power to adjudicate rights established by common law nor the power to
determine the meaning and applicability of the Federal or Texas constitutions.255 Thus, the constitutional validity of a relevant statute cannot be
raised nor decided within the contested case process.256
Like statutes, agency rules have the force and effect of law and are
binding on the parties25 7 and the agency."' Pursuant to the above-cited
holdings, an agency could not determine the constitutional validity of a rule
adopted by an agency. However, a rule may be void or voidable based on

254. See supratext accompanying notes 106-07.
255. See supratext accompanying notes 106-09.
256. Sharp, 960 S.W.2d at 618.
257. Rodriguez, 997 S.W.2d at 254; Lewis, 540 S.W.2d at 310; Southwest Airlines, 784 S.W.2d at
568.
258. Gulf Land Co., 131 S.W.2d at 85-86; Southern Clay Products, 753 S.W.2d at 783; Nacogdoches Say. & Loan Ass'n v. Lewis, 531 S.W.2d 428, 430 (Tex. App.-Austin 1975), revd on other
grounds,540 S.W.2d 313 (Tex. 1976).
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non-constitutional grounds. 9 A rule is voidable if the agency failed to
substantially comply with the APA notice and comment rulemaking
procedures2' and a challenge is asserted within two years of the adoption of
the rule.2" A rule is void if it is determined that it is outside the scope of62 or
inconsistent with the purposes of the delegation statute.2 3 Such challenges to
the validity of a rule are questions of law.2 4
Since an agency is empowered to determine issues of law,' the question
arises as to whether an agency or an ALJ may consider and decide the issue
of a rule's validity. Even though an agency cannot be delegated the power to
act as a constitutional court, the Texas Supreme Court has long held that an
agency can be delegated "judicial power" or "quasi-judicial power" to
determine controverted facts, apply the regulatory provisions or standards to
those fact findings, and issue an order dealing with the rights, duties, and
obligations of the parties.2' In other words, the agency can delegate the
power to issue binding orders that are final unless set aside on appeal.2'7 In
modem times, this judicial power is placed within a contested case proceeding
pursuant to the provisions of the APA. 2" The judiciary has also recognized
that the contested case process is a statutory codification of full procedural
Due Process protections. 26 9 The ultimate test for Due Process of law in a
contested case hearing is whether there is the presence of the rudiments of fair
play.27 ° If an agency can issue a binding, final order determining the rights,
duties, obligations, and privileges of a party under the applicable law, the
"rudiments of fair play" would have to include the right of a party to challenge
the validity of the law to be applied within that proceeding.
The importance of this issue is heightened by the requirements for appeal
of a contested case order to the constitutional judiciary. In order to properly
perfect an appeal, all parties adversely affected by the agency order must file
a motion for rehearing before the agency; a failure to timely file a motion for

259. TEx. GoV'T CODE ANN.§ 2001.035 (Vernon 2000).
260. Id. §2001.035(a). See generally I BEAL, supra note 12, §§ 4.24.5.
261. Id. § 2001.035(b).
262. Lone Star Gas Co., 844 S.W.2d at 685; Texas Dep't Human Serv. v. Christian Care Ctrs., Inc.,
826 S.W.2d 715, 721 (Tex. App.-Austin 1992, writ denied); Hollywood Calling v. Public Util. Comm'n,
806 S.W.2d 618, 621 (Tex. App.-Austin 1991, no writ).
263. Lone Star Gas, 884 S.W.2d at 685; Kee v. Barber, 303 S.W.2d 376, 380-81 (Tex. 1957);

ChristianCare Ctrs., 826 S.W.2d at 721.
264. See generally I BFAL, supranote 12, §4.4 - §4.8 (discussing thoroughly all issues related to
the challenge of the validity of the rule).
265. TFx. Gov'T CODE ANN. § 2001.141(b) (Vernon 2000).
266. Shannon, 100 S.W.2d at 141.
267. Corzelius v. Harrell, 186 S.W.2d 961,964-67 (Tex. 1945).
268. TEx. GoV'T CODE ANN. §§ 2001.051-. 147 (Vernon 2000).
269. Rector v. Texas Alcoholic Beverage Comm'n, 599 S.W.2d 800 (Tex. 1980); Smith v. Houston
Chem. Servs., Inc., 872 S.W.2d 252,278 (Tex. App.-Austin 1994, writ denied).
270. State v. Crank, 666 S.W.2d 91, 94 (Tex. 1994); Murphy v. Rowland, 609 S.W.2d 292, 296
(rex. App.-Corpus Christi 1980, writ refd n.r.e.).
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rehearing deprives the district court of subject matter jurisdiction to review
the agency order.27' In addition, each allegation of error must (1) identify and
set forth the specific fact findings, legal conclusions, or ruling complained of,
and (2) set forth the legal bases asserted by the moving party of the error that
has been committed by the agency. If one fails to set forth each error in the
manner described above, such error is waived for purposes of judicial
review.2 2 Therefore, if an agency has the power to determine the legal
validity of a rule, and if a party does not properly and timely raise that error
and preserve such error for appeal, the party will be wholly foreclosed from
making such a challenge before the constitutional judiciary.
It could be argued that like constitutional challenges, legal challenges to
the validity of a rule may only be raised before the constitutional judiciary and
thus, be raised for the first time on appeal. However, the former is predicated
on the basis that it would violate separation of powers for an executive branch
agency to determine the meaning and applicability of the respective
constitutions.2 73 The judiciary has held it does not violate separation of
powers for the agency to be empowered to determine all non-constitutional
issues of law.274 The validity of a rule falls within the latter category.
Further, it makes pragmatic sense to require such a challenge before the
agency; since it is the agency that adopted the rule challenged. If the record
demonstrates that a rule was adopted without following the required notice
and comment procedures or that it is clearly outside the scope of and/or
inconsistent with the controlling statutory authority, it would be ludicrous to
require the agency to construe and apply a law that it admits is legally
unsound. In most instances, it is likely that the agency will disagree with a
party's assertion that the rule is invalid. The agency will then be forced to

justify why the challenge is without merit and/or it will be forced to articulate
why its construction of the meaning of the rule brings it within the scope of
its delegated authority. Since the judiciary accords substantial deference to
an agency's interpretation of a rule to the degree of holding that the
interpretation becomes a part of the rule itself,275 it is vitally important that the
agency be forced to articulate its position prior to judicial review in order that
the judiciary may knowingly and intelligently determine the legal challenge.
If one may "lie behind the log" until such order is appealed to the constitutional judiciary, the courts will be deprived of the agency's justification and

271. Temple I.S.D. v. English, 896 S.W.2d 167, 169 (Tex. 1995).
272. Hamamcy v. Texas State Bd. of Med. Exam'rs, 900 S.W.2d 423,425 (Tex. App.-Austin 1995,
writ denied). See generally Suburban Util. Corp. v. Public Util. Comm'n, 652 S.W.2d 358 (Tex. 1983).
273. Sharp, 960 S.W.2d at 618; Friedman v.American Sur. Co. ofN.Y., 157 S.W.2d 570, 580 (Tex.
1941); Texas Bd. of Pharmacy v. Walgreen Tex. Co., 520 S.W.2d 845,848 (Tex. App.-Austin 1975, writ
ref d. n.r.e.).
274. Employment Ret. Sys. ofTex. v. Blount, 709 S.W.2d 646,647 (Tex. 1986); Alpha Petroleum
Co. v. Terrell, 59 S.W.2d 364, 367 (Tex. 1933).
275. McMillan, 983 S.W.2d at 362.
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interpretation of the rule in question. The court has also recognized that in
determining the validity of a rule, the power of judicial construction is
tempered by the recognition that the power of an agency to make rules is
analogous to the power of the legislature to adopt legislation.27 Thus, an
agency's determination of what the law should be is accorded a presumption
of validity. " It is illogical to give such deference and not require that the
issue of a rule's validity be first raised within the contested case process to
afford the court the benefit of the agency's construction of the exercise of its
delegated rulemaking authority.
One may argue that even recognizing the arguments set forth above, the
APA mandates that the only proper form to challenge the validity of a rule is
within the constitutional court system.27 This argument is based on the fact
that the APA expressly provides only one method of challenging the validity
of a rule; by the commencement of a declaratory judgment action in Travis
County District Court pursuant to the provisions of the APA. 27 The net effect
of this argument is that an agency board or state officer, or Agency or SOAH
ALJ lacks subject matter jurisdiction to determine the validity of a rule within
the contested case proceeding and that a party to that proceeding is arguably
forbidden from raising such a challenge to a rule that is being applied to him
that will determine the rights, duties, obligations and privileges of the
litigants. Therefore, even though the final order of the agency will be binding
absent a timely appeal,2 " a party lacks the ability to attack the validity of a
rule being applied that supports those findings. It is asserted that this
argument is inconsistent with judicial precedent and the language and
purposes of the APA.
Over thirty years ago, the Austin Court of Appeals and the Texas
Supreme Court were confronted with an appeal where a party had been denied
the authority to establish' a branch office by the Texas Savings & Loan
commissioner.28 Even though the hearing before the commissioner was held
primarily to determine the relevant facts as to the applicant's eligibility, the
applicant asserted during the hearing that the rule applied to those facts by the
commissioner was invalid.282 The Austin Court of Appeals held that it was
clear from the agency record that the commissioner had relied upon the rule

276. Texas State Bd. of Barber Exam'rs v. Beaumont Barber Coll., Inc., 454 S.W.2d 729, 732 (Tex.
1970); Chrysler Motors Corp. v. Motor Vehicle Comm'n, 846 S.W.2d 139, 141 (rex. App.-Austin 1993,
no writ); Christian Care Ctrs., 826 S.W.2d at 720.
277. Beaumont Barber Coll., Inc., 454 S.W.2d at 732; Chrysler Motors Corp., 846 S.W.2d at 141;
Christian Care Ctrs., 826 S.W.2d at 720.
278. TEx. GOv'T CODE ANN. § 2001.038(a) (Vernon 2000).
279. Id.
280. Temple I.S.D. v. English, 896 S.W.2d 167, 169 (Tex. 1995).
281. Gerst v. Oak Cliff Savs. & Loan Ass'n, 421 S.W.2d 449,452-53 (Tex. App.-Austin 1967)
(Gerst 1), overruled on other grounds, 432 S.W.2d 702 (Tex. 1968).
282. Id.
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challenged by the applicant in the issuance of his order, and therefore "we
believe the question is squarely before us as to whether [the rule] is valid. " 211
The court subsequently held the rule to be invalid and set aside the agency
order.284 Upon appeal, the Texas Supreme Court noted that the issue of the
validity of the rule was properly pled, raised and decided below and thus, the
rule's validity was properly before the court. 2 5 The court directly addressed
the issue of the rule's validity and determined that issue.286 Both decisions
justify the propriety of determining such a challenge on the basis that if the
record demonstrated that the agency's order relied upon the rule, its validity
was relevant to the determination of whether the order was supported by
substantial evidence, for an order cannot be upheld and is arbitrary and
capricious if based upon an irrelevant factor.28 7
The APA was adopted in 1975 and went into effect on January 1, 1976.288
The stated purpose of the Act was to "restate the law of judicial review of
state agency action."' One may assume by that statement that the legislature
was incorporating by reference the existing judicially-created scope of
review. 2" This is bolstered by the well recognized rules of statutory
construction that all statutes are presumed to be enacted with full knowledge
of the existing conditions of the law; that they are to be construed in
connection with and in harmony with existing law, and that their meaning is
to be referenced to all decisions then existing.2 91
Furthermore, the APA sets forth the judicial scope of review and a court
may reverse and remand a case for further proceedings if the agency's
findings, inferences, conclusions and decisions are not reasonably supported
by substantial evidence, considering the reliable and probative evidence in the
record as a whole. 292 The legislature chose not to define the meaning of
substantial evidence and therefore, it is presumed that the legislature adopted
the phrase with complete knowledge of existing law and with reference to it'"
and such inaction indicates a lack of intent to modify its common law
meaning. Without question, the judiciary has continued to apply the standard
of substantial evidence as it existed in pre-APA practice. 294 Therefore, the

283.

Id.

284.
285.
286.
287.
288.
289.

Id. at 460.
Gerst v. Oak CliffSavs. & Loan Ass'n, 432 S.W.2d 702, 704 (Tex. 1968) (Gerst 1).
Id. at 704-07.
Id. at 704-05; GerstI, 421 S.W.2d at 453, 460.
Act of April 22, 1975, 64th Leg., R.S., ch. 61, 1975 Tex. Gen. Laws 136.
TEX. GOV'T CODE ANN. § 2001.001(3) (Vernon 2000) (emphasis added).

290. Id.
291. Acker v. Texas Water Comm'n, 790 S.W.2d 299, 301 (Tex. 1990); Valles v. Texas Comm'r
on Jail Standards, 845 S.W.2d 284,290 (Tex. App.-Austin 1992, writ denied).
292. TEX. Gov'T CODE ANN. § 2001.174(2)(E) (Vernon 2000).
293. Acker, 790 S.W.2d at 301; McBride v. Clayton, 166 S.W.2d 125, 128 (Tex. 1942).
294. Cf. Auto Convoy Co. v. Railroad Comrnm'n, 507 S.W.2d 718, 722 (Tex. 1974); Torch
Operating Co., 912 S.W.2d at 792; Texas Health FacilitiesComm 'n, 665 S.W.2d at 452.
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court's approach of addressing the issue of a rule's validity in order to
determine if the order is supported by substantial evidence continues to exist
under the APA at the current time.2 9
In pre-APA decisions, the arbitrary and capricious standard of review
was viewed by the judiciary simply as an aspect of substantial evidence
review, i.e., two sides of the same coin.29 However, the legislature set it forth
as a separate standard of review within the APA.297 The judiciary has held
that in modem times the standard has evolved as a separate one to allow the
court to determine if the agency (1) failed to consider a factor that the

legislature directed it to consider, and (2) whether the agency considered an
irrelevant factor.2 9 Once again, this standard establishes the right of a court
to determine the validity of a rule in order to determine if the agency
considered an irrelevant factor or an invalid rule.
Finally, the court is empowered under the APA to set aside any decision
if the agency action is in excess of the agency's statutory authority or affected
by other error of law. 2' These provisions allow the court to directly address
the issue of a rule's validity."
Thus, the court remains empowered and arguably has the enhanced
power by virtue of the APA to determine the validity of a rule when the issue
has been properly raised during the course of a contested case hearing."' This
well-entrenched precedent of over thirty years stands for the single
proposition that an agency hearing is in fact a proper forum to raise a
challenge to the validity of a rule being applied by an agency in establishing
the legal basis to support the validity of an agency order. 2 Therefore, an
inherent aspect of a court's power to review the sufficiency of an agency order
is to determine the validity of the rules upon which the agency relied, if the
party to the proceeding properly raised and preserved that issue. However, as
was established above, if the party fails to assert such challenge before the
agency and specifically within the motion for rehearing, that issue will be
waived for purposes of review before the judiciary.' The logical and timely
stage to assert such a claim is therefore before the ALJ who is charged with
making a proposal for decision on all issues of law and fact that come before
the agency.

295.
296.

Gerst 11, 432 S.W.2d at 704-05.
Texas Health Facilities Comm 'n, 665 S.W.2d at 454.

297. TEx. Gov'T CODE ANN. § 2001.174(2)(F) (Vernon 2000).
298. El Paso, 883 S.W.2d at 184.
299. TEx. GOV'T CODE ANN. § 2001.174(2)(B), (D) (Vernon 2000).
300. See generally I BEAL, supra note 12, § 9.3.5.
301. Id.
302. Id.; Bob Shannon & James B. Ewbank, II, The Texas Administrative Procedure & Texas
Register Act Since 1976-Selected Problems, 33 BAYLOR L. REV. 394, 421 n.186 (1981).
303. See supra text accompanying notes 269-70.

246

TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW

[Vol. 2:209

The APA provides that the validity of a rule may be determined in an
action for declaratory judgment.3°4 This action may only be brought in Travis
County District Court.30° A court may render without regard to whether the
plaintiff requested the state agency to rule on the validity of the rule in
question.3°6 One could attempt to interpret these provisions as placing
exclusive jurisdiction within the Travis County District Court to determine the
validity of a rule.
However, the APA was based upon the Revised Model State Administrative Procedure Act of 1961.31 One of its stated principles was to provide
for the advanced determination of the validity of rules.30 8 The Austin Court
of Appeals describes its purpose as a method to obtain a final declaration of
a rule's validity before the rule is applied within the agency hearing.3°9 It was
not adopted to supplement or replace the ability of a party to challenge a rule
in an agency proceeding, but it was intended to carve out an exception to the
doctrine of exhaustion of administrative remedies so that a court would not
demandthat a party wait to challenge the validity of the rule in question until
the agency attempts to enforce it against him.'10 Therefore, its very creation
was based upon the legal right of a party to challenge the validity of a rule
within an agency hearing, and it was an attempt to ameliorate the draconian
aspects of traditionally having to wait until the time of an agency hearing to
learn as to whether an agency rule was valid or not.3 '
This conclusion is bolstered by the fact that the APA does not state a
declaratory action as the sole method to challenge a rule, but it provides that
a person "may" bring such an action." 2 The legal definition of "may" is: "a
requesting or granting of permission, possibility; might." 1 3 Thus, "may"
confers a right, but places the discretion in the person or entity.3 4 The only
reason there would be a need for a discretionary choice is based on the fact
that an alternative challenge to the validity of a rule was available."' It is true
that if one chooses to bring a declaratory judgment action to challenge the
validity of a rule, the forum with exclusive jurisdiction over such a challenge
304.
305.
306.
307.

TEx. GOV'T CODE ANN. § 2001.038(a) (Vernon 2000).
Id. § 2001.038(b).
Id. § 2001.038(d).
1 BEAL, supra note 12, § 1.3.

308. REVISED MODEL STATE ADMINISTRATIVE PROCEDURE ACT OF 1961, Content of the Model
State Administration Procedure Act (3), 15 U.L.A. 179 (2000).
309. Charlie Thomas Ford, Inc. v. Collins Ford, Inc., 912 S.W.2d 271, 275 (Tex. App.-Austin
1995, writ dism'd); Rutherford Oil Corp. v. General Land Office, 776 S.W.2d 232, 235 (Tex. App.-Austin
1989, no writ).
310. Shannon & Ewbank, supra note 302, at 423-24, cited as authoritativeat RutherfordOil Corp.,
776 S.W.2d at 235.
311. Id.
312. 1 BEAL, supra note 12, § 1.3.
313. THE AMERICAN HERITAGE DICTIONARY 422 (3rd ed. 1993).
314. Id.
315. 1 BEAL, supranote 12, § 1.3.
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is a Travis County District Court?1 6 However, the APA wording and judicial
precedent and the uniform law upon which it is based, clearly demonstrates
that such action is a discretionary, not a mandatory avenue to challenge a rule,
and a party may choose to assert such a challenge within an agency hearing
for subsequent determination by the judiciary upon appeal." 7
This right to assert a challenge to a rule within an agency hearing in the
post-APA period was conclusively established by the holding of the Austin
Court of Appeals in Lopez v. Public Utility Commission of Texas (Lopez)."'

A 'party commenced a proceeding before the Public Utility Commission of
Texas (Commission) attempting to seek relief from the Commission. 1 9 The
Commission issued an order dismissing the petition for want of jurisdiction
based on the petitioner's failure to comply with a rule adopted by the
Commission.32 The plaintiff failed to properly perfect an appeal of that order
to the district court. 2 ' Subsequently, the petitioner commenced a declaratory
judgment action seeking to have the court declare the rule as applied within
the agency hearing to be void." The court declined jurisdiction holding that
even if the district court should declare the rule to be void, the court would be
powerless to revive in some manner an order that was final due to the failure
of the petitioner to properly perfect an appeal of that order.3" 3 Therefore, the
declaratory judgment action is an additional vehicle to challenge the validity
of an agency rule, but the court made clear that a party waives its right to
challenge the validity of a rule if it fails to properly assert such a challenge at
the time the agency applies the rule within a contested case proceeding. 24
This holding does not prohibit the institution of a declaratory judgment
action attacking the validity of a rule either before or while an agency
contested case hearing is pending. 32 However, the party seeking such relief
must assert a challenge to the validity of the rule within the agency hearing
while simultaneously proceeding with the declaratory judgment action. 26 As
long as the agency hearing is still pending before the agency or remains
pending by properly and timely seeking judicial review, the alternative use of
a declaratory judgment action will bind the resolution of the agency
proceeding if it is determined before the agency contested case proceeding is

316. TEX. GOV'T CODE ANN. § 2001.038(b) (Vernon 2000).
317. Id.
318. Lopez v. Public Util. Comm'n, 816 S.W.2d 776 (rex. App.-Austin 1991, writ denied).
319. Id.
320. Id.
321. Id.
322. Id.
323. Id. at 780-82.
324. Id.
325. Texas Dep't of Human Servs. v. ARA Living Ctrs. of Tex., Inc., 833 S.W.2d 689, 693 (rex.
App.-Austin 1992, writ denied).
326. Id.
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final. 3 Therefore, not only does a party have the right to assert a challenge
to the validity of a rule within a contested case proceeding, a party must do so
and ultimately preserve the challenge in one's motion for rehearing before the
agency, and proceed with a timely appeal to the district court even when she
has previously or simultaneously commenced a declaratory judgment action
seeking to have the rule declared void."" Thus, a failure to timely assert the
challenge within the agency proceeding will moot the issue and such final
decision cannot be "revived" by a pending or future declaratory judgment
action.32 9
B. The Power of an Agency or ALJ to Determine the Validity of a Rule
Even though a party must timely raise a challenge to the validity of a rule
within a contested case proceeding, does an agency and/or the AU have the
power to determine its validity? This is truly an interesting and perplexing
question, but logically, the answer must be "yes."
It has been established that the AL and the agency are empowered to set
forth findings of facts and conclusions of law.330 The courts have long held
that not only does an agency have the power to act pursuant to an express
delegation of power, but interpretation of the enabling legislation is permitted
to imply certain additional powers necessary to fulfill the obvious intent of the
regulatory scheme.33' It is presumed that the legislature intends an agency to
have, even if by implication, such authority as is necessary to carry out
specifically delegated powers in order to fulfill its statutory purpose. 332 This
is based on the premise that an agency should have the necessary power to
fulfill a function or to perform a duty placed expressly within the agency's
jurisdiction in order to prevent the agency function from being an exercise in
futility.3 33 If a party timely raises a challenge to the validity of a rule and if
the ALJ and/or agency agree that such rule is invalid, must the AU and/or
agency nevertheless be required to render judgment based on an invalid rule?
In other words, even though the rule is not law, must it be treated as law?
Such a scenario is simply ludicrous and cannot in any way be said to comport
with the rudiments of fair play.
One may attempt to assert that the issue is beyond the competence and/or
power of the agency or ALJ to decide. However, the determination of the

327.
328.
329.

Id. at 692.
Id.
Id.

330. State, 883 S.W.2d at 194.
331. Id.
332. McDaniel v. Texas Natural Res. Conservation Comm'n, 982 S.W.2d 650,651-52 (Tex. App.Austin 1998, pet. denied); Sexton v. Mount Olivet Cemetery Ass'n, 720 S.W.2d 129, 137 (Tex. App.Austin 1986, writ ref'd. n.r.e.).
333. Sexton, 720 S.W.2d at 137.
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validity of a rule is an issue of law concerning the determination of what is the
scope of the delegated rulemaking authority and whether the rule adopted is
within or without those parameters.334 If the agency or ALJ are skilled to
determine the meaning and applicability of statutes and rules as they apply to
specific facts, such are the same tools utilized to determine if a rule is within
the scope of its statutory authority.335
The next issue that arises is whether an ALJ can have the authority to
declare the acts of an agency to be invalid and bind the agency by the issuance
of such an order. The obvious answer is negative, for an ALJ may merely
submit a proposal for a decision to the board or state officer. However, if the
ALJ determines that a rule is invalid, the agency will be confronted with the
views of an independent tribunal as to the validity of its law. This will require
the agency to review the exercise of its rulemaking authority and either agree
or be forced to articulate the legal basis and reasoning that upholds the
validity of the rule. If the agency is unable to do so, it can merely dismiss the
proceeding until such time as valid agency rules are adopted.
If a party believes that an agency has determined a rule to be invalid in
order to avoid a legally binding standard of conduct, that party may appeal to
the constitutional judiciary to allow the judiciary to determine whether the
rule is in fact invalid. 36 In the alternative, a party may commence a separate
independent declaratory judgment action to have the judiciary establish the
validity or invalidity of the rule.337 Therefore, the power of an agency to
determine the validity of its own rule does not allow it to arbitrarily avoid the
consequences of a binding standard of conduct. As always, the agency order
will be subject to timely, meaningful review by the constitutional judiciary.33'
VIII. CONCLUSION

The Railroad Commission has correctly summarized the power of an
ALJ by stating that she has all powers analogous to those of a district court
judge when issuing a final order in a bench trial. The ALJ oversees discovery
and the creation of the trial record. She then determines the meaning and
applicability of the relevant law based on past precedent and subject to the
guidelines of stare decisis and precedent. The underlying or basic fact is then
determined under the appropriate standard of proof. Finally, the ALJ applies
the law to the basic or underlying facts and sets forth findings of ultimate fact,

334. REVISED MODEL STATE ADMINISTRATIVE PROCEDURE ACT OF 1961, Content of the Model
State Administrative Procedure Act (3), 15 U.L.A. 179 (2000).
335. Id.
336. 1 BEAL, supra note 12, § 1.3.
337. Id.
338. Id.
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always taking into consideration prior contested case orders that were based
on identical issues of law and substantially similar facts.
Therefore, the ALJ is not simply a fact gatherer nor merely a finder of
basic and underlying facts. It is the power and duty of the ALJ to determine
the meaning and applicability of the law and to issue a proposal for decision
that can withstand judicial scrutiny upon appeal. In viewing the APA and all
other relevant statutes as a whole, it is undisputed that the Legislature
intended the ALJ to "stand in the shoes" of the agency board or state officer
and to issue an order that the agency board or state officer could adopt as its
own, for it is based on legally sound principles that have been applied
consistent with agency precedent.

