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I. INTRODUCTION

In May of 2000, the State Bar of Texas Task Force issued its
uPreliminary Recommendation of a New Statutory Definition for the Practice

of Law."3 The report proposes amendments to the Texas Government Code
to adjust the definition of "unauthorized practice of law" so as to make the
definition more realistic and responsive to modem needs.4 This seems to be
the perfect opportunity to examine the way that Texas manages and regulates
representation in front of the various state boards and commissions. This
paper seeks to analyze and explain the current practice, examine some of the
inconsistencies and dangers in the current practice, and recommend possible
solutions for those problems.

II. CURRENT REGULATION OF PRACTICE IN FRONT OF TEXAS'
ADMINISTRATIVE AGENCIES

Representation by non-lawyers in front of state agencies is handled in a
myriad of fashions by the various agencies of Texas. Whether or not this
representation amounts to the unauthorized practice of law is a question still
to be settled. The State Bar of Texas has suggested changes to the definition
of the practice of law that might impact practice in front of these agencies.'

A. Current Texas Agency Practice

While many agencies, especially some of the larger agencies, allow
almost anyone to serve as a party representative, other agencies limit
representation more narrowly. There are almost as many variations on
practice in front of Texas agencies as there are agencies themselves, so the
following is only a small sample of administrative practice in front of
agencies in Texas. For example, some licensure boards such as the Texas
State Board of Professional Engineers expressly allow non-attorneys to
represent parties in proceedings in front of their boards.6 On the other end of
the spectrum are agencies that place additional restrictions on attorneys that
practice in front of them, such as the Texas Department of Human Services

3. State Bar of Texas Unauthorized Practice of Law Task Force, Preliminary Recommendation
of a New Statutory Definition for the * 7Practice of Law, '63 TEX. B. J. 543 (2000).

4. Id.
5. Id.
6. 22 TEX ADMIN. CODE § 131.189 (2000) (rex. Bd. of ProfI Eng'rs, Examining Bds.).
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and the Texas Workers' Compensation Commission.' Most agencies do seem
to allow non-attorneys to represent parties in rulemaking proceedings and in
contested case hearings.

1. The State Office ofAdministrative Hearings

Many of the Texas agencies hold hearings in front of the State Office of
Administrative Hearings (SOAH), so the analysis of agency practice and party
representation can start with the procedures in place at SOAH. SOAH rules
allow a party to be represented by an attorney or other representative when
authorized by the law. The rules define this authorized representative as an
attorney authorized to practice law in the State of Texas or, if authorized by
applicable law,.a person designated by a party to represent a party."9 This
seems to put the decision of whether or not a particular agency can have non-
attorney representation squarely on either the shoulders of that agency,
through rule making and implied powers, or on the legislature, through
statutory modification. Obviously, the language in the SOAH rules only
impacts those agencies that hold hearings in front of that body.

2. Texas Natural Resource Conservation Commission

Although, the Texas Natural Resource Conservation Commission
(TNRCC) holds its administrative hearings in front of SOAH, it has its own
set of procedural rules that modify practice in front of the adjudicatory body.'0

The TNRCC procedural rules, as they apply to contested case hearings, allow
that "[a]ny person may appear at a hearing in person or by authorized
representative. A person appearing in a representative capacity may be
required to prove his authority."" This provision seems to suggest that a non-
lawyer could represent a party against the TNRCC in front of SOAH. Earlier
in the chapter, representatives are commanded to follow a number of ethical
rules normally applied to attorneys:

Representatives shall: (1) observe the letter and spirit of the Texas Lawyer's
Creed, as adopted by the Texas Supreme Court, and the State Bar of Texas'
Texas Disciplinary Rules of Professional Conduct, including those provisions
concerning improper ex parte communications with the commissioners and
judges; (2) advise their clients and witnesses of applicable requirements of

7. See Phyllis B. Schunck & William E. Hopkins, How State Agencies Regulate Who Practices
Before Them, in 10TH ANNUAL ADVANCED ADMINISTRATIVE LAW COURSE § C, at 5 (1998).

8. 1 TEX. ADMIN. CODE § 155.21 (2000).
9. Id. § 155.5.

10. Id. § 155.3(c).
11. 30 TEX. ADMIN. CODE § 80.113(a) (2000) (Tex. Natural Res. Conservation Comm'n,

Contested Case Hearings).
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conduct and decorum; (3) direct all objections, arguments, and other
comments to the judge and not to other participants. 2

This provision, as opposed to section 80.113, seems to almost dictate that an
attorney represent a party in a TNRCC contested case hearing, as it imposes
duties usually only imposed on licensed members of the bar. Furthermore, it
would be difficult for a non-attorney to understand and fully abide the
strictures decreed by the Disciplinary Rules or the Texas Lawyer's Creed. On
the other hand, the admonishment that the representative should address the
judge seems tailored to a non-lawyer representative. Also, it is difficult to
understand why an attorney would need the directive to follow the Lawyer's
Creed or the Disciplinary Rules, thus section 80.9 can also be read as
implicitly authorizing non-lawyer representation. Other procedural provisions
in Chapters 80 and 70 of the title lend even more confusion and ambiguity to
the situation. A motion for rehearing must be filed by "the person or his
attorney of record,"" while Chapter 70 seems to allow an "authorized
representative" to sign pleadings in an enforcement case. 4 The TNRCC rules
never specifically define "authorized representative," which does not add any
clarity to the question of party representation. In practice, pro se respondents
are always allowed to represent themselves against the TNRCC in hearings
before SOAH, however, it is not clear whether or not a non-attorney
representative is allowed by the TNRCC procedural rules to do the same.

3. Texas Comptroller of Public Accounts

The Texas Comptroller of Public Accounts (Comptroller) holds
administrative hearings in front of Administrative Law Judges (ALJs)
employed by the Comptroller, rather than in front of SOAH.'5 A few other
agencies also hold to this practice, including the Texas Railroad Commission'6

and Texas Workers' Compensation Commission.'7

The Comptroller's rules allow non-attorney representation at hearings:

A taxpayer may represent himself at any stage of a contested case or he may
be represented by an authorized representative, such as an attorney,

12. Id. § 80.9(c).
13. Id. § 80.271.
14. Id. § 70.102(a)(7).
15. 34 TEX. ADMIN. CODE § 1.1 (2000) (Comptroller of Pub. Accountants, Practice and

Procedure).
16. See generally Bullock v. Shell Pipeline Corp., 671 S.W.2d 715 (Tex. App.-Austin 1984, writ

rcf'd n.r.e.) (discussing the use of administrative law judges in Texas Railroad Commission codes).
17. See generally Tex. Workers' Comp. Comm'n v. City of Eagle Pass, 14 S.W.3d 801 (Tex.

App.-Austin 2000, pet. denied) (discussing workers' compensation hearing conducted by an
administrative law judge).
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accountant, or other person of his choice .... Any person desiring to observe
or participate at any stage of a contested case who is not a party, not
employed by a party, or not called as a witness, must obtain the permission
of the assigned administrative law judge and the agreement of all parties.'"

Comptroller contested case hearings are not open to the public because of the
confidential nature of taxpayer records. 9 Typically, taxpayers involved in
contested cases are either represented by counsel, represented by an
accountant (usually a certified public accountant) (CPA) or appearpro se.20

However, the representative the taxpayer chooses will file replies to position
letters or notices of setting, file documents and continuances, and be
responsible for presenting arguments at an oral hearing (if an oral hearing is
elected by the taxpayer)." The oral hearing is conducted under the Texas
Rules of Evidence and the parties present documentary evidence, examine
witnesses, make timely objections and file proposed findings of fact. 2 The
Comptroller rules allow non-attorneys to represent taxpayers, as explained
above, which necessarily means that a CPA may end up offering evidence and
making objections during an oral hearing, not to mention filing a variety of
documents, all of which might be considered unauthorized practice of law
under Texas statute, but for the administrative rules that allow it.

B. Proposed Changes to the Definition of Unauthorized Practice of Law
(UPL)

1. The Multidisciplinary Practice (MDP) Question

In October 1999, the State Bar of Texas presented a preliminary report
(MDP Report) on the ABA Commission's Multidisciplinary Practice
Proposal.' The Executive Summary of the MDP Report explains that the
purpose of the MDP Report is to explain the task force's difficulties with the
recommendation from the ABA that would allow multidisciplinary practice
groups to practice law.' The primary concerns outlined in the introduction
to the report are that the practice of law remain a "profession," in the sense
that the practice of law should not be simply viewed as a business, and that the
public interest continues to be served by attorneys.25 Tellingly, the authors of

18. 34 TEx. ADM1N. CODE § 1.4 (2000).
19. Id.
20. Id.
21. Id. §§ 1.4, 1.18, 1.20,1.21.
22. Id. § 1.21.
23. State Bar of Texas Task Force Unauthorized Practice of Law, Preliminary Report on the ABA

Commission's Multidisciplinary Practice Proposal, 63 TEX. B. J. 150 (2000).
24. Id.
25. Id.



256 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 2:251

the MDP Report state that "[t]he present system is intended to ensure that all
those performing legal services do so competently and ethically. While the
current system of regulation may function imperfectly, it does function in a
much more even-handed way than would exist in an unregulated, laissez-faire
world."2"

The prevailing reason to allow multidisciplinary practice groups to
practice law is that it would allow one-stop shopping, that is, better efficiency
and access to services for a client. The task force argues that the current
system allows quite a bit of coordination between lawyers and non-lawyers
that may assist with legal matters (such as accountants, economists, and
various consultants) without compromising important principles, such as
client confidentiality, and without allowing non-lawyers to have economic
control over the attorney-client relationship.27 One of the underlying
objections to multidisciplinary practice seems to be that these groups would
compromise the ability of attorneys to act as officers of the court and to
provide services (mainly legal clinics and otherpro bono programs) that do
not have a specific economic driver.

Despite the ABA's rejection of multidisciplinary practice, the economic
pressure from consumers for cheaper legal services continues to gain
momentum. A recent article from the ABA Journal notes that many CPA
organizations are promoting a new credential called "cognitor."8 "The
credential, which is being developed by a consortium of four international
accounting associations, would recognize the credential holder's ability to
provide a range of professional services, from accounting to business law."29

A separate article in the same ABA Journal notes that many law firms are
branching out into ulaw-related services" such as real estate services,
investigative work, and litigation consulting as a means to fill the gap left by
the rejection of MDPs3 0 In the words of one commentator: " 'Anybody who
thinks the ABA killed MDP's really is in serious denial.' "I'

These trends lend an urgency to considering what exactly is the practice
of law in administrative proceedings and who exactly can engage in it. For
example, in the context of environmental law, the Executive Committee of the
State Bar of Texas Environmental and Natural Resources Law Section noted
recently that:

26. Id.
27. Id.
28. Mark Hansen, A NEW CREDENTIAL CPAs' 'cognitor'plan draws wary response from bar,

A.B.A. J., Feb. 2001, at 18.
29. Id.
30. John Gibeaut, CASHBOUGHS Since the ABA's Rejection of Multidisciplinary Practices More

Law Firms are Branching Out into Law and Related Businesses, A.B.A. J., Feb. 2001, at 50.
31. Id.
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A diverse variety of providers, including law firms, environmental and
engineering consulting firms, construction-remediation contractors, and
accounting and auditing firms offer environmental services .... It is
commonplace that each of these providers must have some working
knowledge of environmental laws and regulations to provide the services that
their customers and clients require and request. In most, if not all situations,
these services involve advice concerning the customer's legal and regulatory
responsibilities, rights and options. 2

The committee went on to note that it is very difficult and often a case by case
determination as to whether or not a particular service provided by this
diverse group of professionals constitutes the practice of law. 3 This is not
an easy question and provides an interesting backdrop for the State Bar's
recommendation regarding changes to the definition of the practice of law.

2. State Bar of Texas Recommendation for Changes to the Definition of the
Practice of Law

In May 2000, the State Bar followed up their preliminary report with a
preliminary recommendation for a new definition of practice of law. 4 The
focus of the recommendation was to discuss what persons, other than
attorneys, should be allowed to perform services constituting the practice of
law." The task force planned to publish a final report in October 2000.36

In the introduction to their recommendation, the task force asserted that
"[t]he public receives a higher quality of legal service to the extent
practitioners are educated, trained, and honest. Prohibiting the practice of law
by unqualified persons is designed to protect the public from those who lack
the ability and integrity needed to represent clients in legal matters."3" The
task force acknowledges that some matters that are traditionally within the
practice of law may be handled by non-lawyers, but that many issues are not
conducive to being resolved by lay-people, who lack the requisite skill and
training of a legal practitioner." One of the examples the recommendation

32. Executive Committee, Environmental and Natural Resources Law Section, State Bar of Texas,
Practice Makes Perfect: Unauthorized Practice of Law Issues In the Environmental Practice Field, 29
STATE BAR TEX. ENVTL. L.J. 129 (1999).

33. See generally id. The Executive Committee of the State Bar of Texas Environmental and
Natural Resources Law Section created various examples of specific actions or services and argued
whether or not these services constituted the practice of law. Id. The authors generally agree with those
examples and will not duplicate that effort. Id. The examples created by the committee serve to illustrate
the complexity of this issue and the need for clarification of the standards. Id.

34. State Bar of Texas Unauthorized Practice of Law Task Force, supra note 3.
35. Id.
36. To date, the Task Force has not issued a final report.
37. State Bar of Texas Unauthorized Practice of Law Task Force, supra note 3, at 544.
38. Jd. at 543.
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uses is actual courtroom practice, where the rules of evidence and procedure
come into play.39 The task force insists that one main reason to license
attorneys is to provide competent assistance:

Successful regulation of the practice of law depends in large part on
licensure. The state limits licensure to those who take steps to meet specified
criteria in three areas: education, examination and character. Once licensed,
the state strives to ensure minimum competency with ongoing education and
conduct standards. These standards also seek to protect clients and society
from abuse of the power the attorney-client relationship gives an attomey.40

Also, the recommendation echoes the MDP Report in pointing out that the
market place and economics do not regulate ethics very effectively, thus the
need to have a licensing scheme and specific ethical rules.4' The task force
does recognize that there are circumstances under which the licensing
requirements can be and should be relaxed, "where the legal service being
provided can be readily determined to be of a simple nature and/or where
others have skills, training, and ethical standards which provide some
assurance of protection to the public. "41

The task force then outlined proposed changes to the Texas Government
Code.43 The most notable changes for the purposes of this paper are proposed
sections 81.102(B)(5), 81.102(C), and 81.102(D). Section 81.102(B)(5)
allows individuals to represent a client without being attorneys if they fall
under the jurisdiction of the administrative agency, to the extent that the
agency has authorized this type of representation in its rules (and those rules
fall within the scope of authority of the agency)."M The footnote to this section
explains that this will clarify and carry forward current law, by allowing non-
lawyer representation in front of agencies under some circumstances.45

Section 81.102(C) subjects persons practicing law under the exceptions
in section 81.102(B) to the same liability as licensed attorneys and to the same
"standards of care and ethics applicable to members of the state bar in similar
circumstances.... .," This is a new section, and the task force believes that
it would protect the public "from incompetent and unethical conduct by those
non-lawyers who are allowed to engage in the practice of law for other
persons."47

39. Id.
40. Id.
41. Id.
42. Id.
43. Id. at 544; see infra Appendix A.
44. State Bar of Texas Unauthorized Practice of Law Task Force, supra note 3, at 544; see infra

Appendix A.
45. Id. at 547.
46. Id. at 546.
47. Id. at 547 n.34.
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Section 81.102(D) expands the possibility of multiple standards found in
section 81.102(B)(5) and puts agencies firmly in the position of policing the
practice of law when performed by unlicensed individuals in front of the
agency in question.4S This is another new section and "would enable those
bodies which allow non-lawyers to practice law within their jurisdictions to
provide an administrative procedure to ensure that the public is not being
subjected to improper or unethical conduct by those practitioners."49

Although these sections attempt to clarify and supervise what sort of
legal practice can be performed by non-lawyers, they still leave a tremendous
amount of decision making authority and policing duties in the hands of state
agencies. This may leave too much discretion in the hands of the various
agencies or, at the least, leave the process subject to abuse. Furthermore, the
proposed changes do little to clarify the wide variety of standards among the
various administrative agencies or bring real guidance to determining where
the line is between legal and non-legal services in the administrative context.

III. HISTORY OF TEXAS' APPROACH TO PRACTICE BEFORE
ADMINISTRATIVE AGENCIES: CARR. V. STRINGER

The case of Carr v. Stringer (Carr) underpins Texas' approach to
regulating practice in front of administrative agencies."0 Under the precedent
set in Carr, functions that would clearly be considered the practice of law if
performed in a district court are not considered to be the practice of law when
performed before an administrative agency.5' The underlying concept of the
Carr decision is that administrative agencies are not "courts" and do not
exercise "judicial power." 2 Thus representation of others in administrative
proceedings, regardless of how "judicial" the process, does not constitute the
practice of law. While this analysis may be something of an oversimpli-
fication, "[t]he courts unelaborated conclusion that the Railroad Commission
is an 'administrative board' and does not exercise 'judicial power' has been
followed without much controversy." 3

Carr was primarily a case about oil interests; however, the plaintiff
alleged that the contract at the center of the dispute was unenforceable
because the defendant had been contracted to engage in the practice law even
though he was not a licensed attorney.' The contract called for the defendant
to secure certain permits from the Railroad Commission, an activity which the

48. Id. at 547.
49. Id. at 547 n.35.
50. 171 S.W.2d 920 (Tex. Civ. App.-Fort Worth 1943, writ refd w.o.m.).
51. Id.
52. Id.
53. Shunck & Hopkins, supra note 7, at 4.
54. Carr, 171 S.W.2d at 921.
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plaintiff alleged amounted to the unauthorized practice of law."5 The court
looked to the definition of the practice of law, then found in article 403 of the
Texas Penal Code.' The opinion of the court described article 403 as:

[A]pplying to any person appearing in a representative capacity as an
advocate or performing any act in connection with proceedings pending or
prospective before a court or justice of the peace, or a body, board,
committee, commission or officer constituted by law and having authority to
take evidence in or settle or determine controversies in the exercise of the
judicial power of the State."

In interpreting the scope of article 403, the court looked to article 5, section
1 of the Texas Constitution, which vests the judicial power in the courts
enumerated in the Texas Constitution and any that the Texas Legislature
chooses to establish."8 The court felt that article 403 applied only to
representation before courts, boards, and commissions that exercise the
"judicial power of the state."5" Despite the fact that the commission was
empowered to call witnesses, take evidence, and determine controversies, the
court concluded that the Texas Legislature had not intended that the Railroad
Commission be a "court" for the purposes of article 5, section 1 and thus did
not exercise the "judicial power of the state."'

In 1977, Attorney General John Hill issued an opinion essentially
ratifying the principles of Carr, however hinging on a slightly different
justification."' The question presented to the Office of the Attorney General
(OAG) by Gibson Gayle, Jr, then president of the State Bar of Texas, was:
"[W]hether representation of corporations and individuals by non-lawyers [at
administrative hearings of state boards and agencies] constitutes the
unauthorized practice of law."' The opinion of the OAG begins by noting
that the purpose behind prohibiting the unauthorized practice of law is to
protect the public from the performance of legal services by unqualified
individuals.'3 However, the opinion goes on to say that 'any decision
concerning the definition of the practice of law should be based upon an
analysis of the dangers and benefits to the public."" Based upon its review of
the briefs filed in the matter, the OAG determined that there was no evidence
of harm to the public from allowing unlicensed person to practice in front of

55. Id.
56. Id. at 922.
57. Id.
58. Id.
59. Id.
60. Id.
61. Op. Tex. Att'y Gen. No. H-974 (1977).
62. Id.
63. Id.
64. ld.
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administrative bodies, and thus no justification for changing the rule of Carr.61

The OAG stopped short of asserting that practice by an unlicensed individual
in front of an administrative agency could never be the unauthorized practice
of law."6 Rather, the OAG limited its opinion to the agency in question, the
Industrial Accident Board, reiterated its opinion that any change to the current
practice should be based on an assessment of risk to the public, and stated that
the Texas Legislature and the particular agency involved were in the best
position to make such a determination.6

Although the ultimate philosophical underpinning of the Carr decision
is legitimate, as it holds that access to administrative agencies should be
relatively open and that administrative hearings should be less formal than a
district court hearing.61 However, in application the decision is flawed both
in the justification it offers and in its ability to protect the public from
unqualified representation. It is difficult to accept reasoning contending that
actions that would clearly be the unauthorized practice of law if performed in
front of a district court no longer pose a risk to the public or constitute the
unauthorized practice of law when an administrative law judge is substituted
for a district court judge. Yet, this seems to be the reasoning of Carr and of
the OAG's opinion.69

Additionally, the Carr opinion and the OAG opinion both recognize that
Carr is out of step with the case law of many other jurisdictions. 0 The Carr
opinion deals with the issue by simply noting that "most, if not all" of the
other jurisdictions the court surveyed had considered similar actions to
constitute the practice of law but felt that "in view of the limitations and
provisions of our statute above pointed out, we think it is distinguishable from
those from other states.""' Likewise, the OAG disregards persuasive
precedent because "the decisions are not consistent; they vary with the terms
of the various statutes and the differing views of the public welfare on the part
of the courts." '72

A. What is the tJudicial Function?'

Before analyzing the continued validity of the Carr decision, the nature
of the judicial function of the state must first be determined. The Carr
opinion flatly determines that the Texas Legislature did not intend to create

65. Id.
66. Id.
67. Id.
68. Carr v. Stringer, 171 S.W.2d 920, 922-23 (Tex. Civ. App.-Fort Worth 1943, writ ref'd

w.o.m.).
69. Id.; Op. Tex. Att'y Gen. No. H-974 (1977).
70. Carr, 171 S.W.2d at 923; Op. Tex. Att'y Gen. No. H-974 (1977).
71. Carr, 171 S.W.2d at 923.
72. Op. Tex. Att'y Gen. No. H-974 (1977).
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a court when it created the Railroad Commission.73 With very little
explanation as to the determination that the Railroad Commission can have no
judicial function, the Carr opinion leaps forward to the conclusion that only
"courts" can exercise the judicial function of the state.74 The very language of
the statute, which the Carr opinion interpreted, does not support this
conclusion.75 If, as the court concluded, agencies, boards, and commissions
do not exercise the "judicial power of the state," then the language of article
403 of the Penal Code, providing that the practice of law is appearing in a
representative capacity in a proceeding in front of a "body, board, committee,
commission or officer constituted by law and having authority to take
evidence in or settle controversies..." becomes superfluous.76 It seems clear
from the language of article 403 that the Legislature intended for boards and
commissions to exercise the "judicial power of the state" at least under some
circumstances." Essentially, Carr and the OAG opinion seek to define "the
judicial power" by reference not to what powers are actually being exercised,
but rather by reference to who is exercising the powers.

The Carr decision itself and most of the decisions upon which Carr
relies, predate the modem administrative state in which we live and reflect a
slightly antiquated perspective about the importance of agencies and the roles
they play."" In the post World War II era, the importance of administrative
agencies has increased dramatically as has the complexity of administrative
procedures." Carr reflects an attitude that there was less of a risk of harm
from unauthorized practice in front of administrative agencies, because
agencies did not wield as much control and influence in 1943 as they do in
2001 .0

B. What is the "Practice of Law?"

The next most important inquiry becomes: What is the practice of law?
The following summary of what actions typically constitutes the practice of
law in workers' compensation matters provides the prevailing and most
sensible answer:

The key factor in determining if an action constitutes the unauthorized
practice of law is whether performance of that action involves the application
of legal knowledge, skill, and expertise. Courts have generally held that

73. Carr, 171 S.W.2d at 922.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id. at 920.
79. Id.
80. Id.
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purely mechanical functions, such as filling out forms provided by the.
workers'-compensation authority, do not require knowledge or skill beyond
that possessed by a layman of average intelligence and experience and, thus,
can be performed by nonlawyers. When the act goes beyond the mechanical,
however, or when it is performed under circumstances which require or
suggest the application of legal knowledge or skill, the work must be handled
by a properly licensed attorney."

A similar summary of what constitutes the practice of law before various
public utility commissions describes the law this way:

Although there is some authority to the contrary, it has been held that the
representation of others before a state public utilities or service commission
constitutes the practice of law where such appearance is associated with the
protection, enforcement, or defense of legal rights and duties to another.8 2

It is interesting to note that in the ALR article cited above, Carr is the only
authority cited which views such activity as not constituting the practice of
law.

8 3

An integral part of the current definition of the practice of law in Texas
Government Code section 81.101 (a) is the "giving of advice or the rendering
of any service requiring the use of legal skill or knowledge.... ." When one
considers the variety of functions that administrative agencies perform and the
complexity of some of the proceedings in contested cases, it is impossible to
conclude that representing someone in front of a state administrative agency
does not require the use of legal skill or judgment. Again though, we are led
back to the conclusion that in Texas, identical functions which constitute the
practice of law in a district court do not constitute the practice of law in
administrative hearings. A 1994 opinion by the Dallas Court of Appeals
illustrates some of the problems with attempting to reconcile these notions.85

In the case of Green v. Unauthorized Practice of Law Committee, the court
found that the respondent, Bennie Green, a non-lawyer, engaged in the
unauthorized practice of law by offering his services to help his clients
negotiate and settle accident claims.8 6 Mr. Green argued that he simply acted
as a "go-between" with his clients and the insurance company. 7 But, in
affirming the summary judgement of the district court, the Dallas Court of

8i. Michelle A. Pinkowski, Annotation, Handling, Preparing, Presenting, or Trying Workers'-
Compensation Claims or Cases as Practice of Law, 58 A.L.R. 5th 449 (1998).

82. D. E. Evins, Annotation, Representation of Another Before State Public Utilities or Service
Commission as Involving Practice of Law, 13 A.L.R. 3d 812, 813 (1967).

83. Id. at 815.
84. TEx. GoV'T CODE ANN. § 81.101(a) (Vernon 1998 & Supp. 2001).
85. Green v. Unauthorized Practice of Law Comm., 883 S.W.2d 293 (rex. App.-Dallas, no writ).
86. Id.
87. Id.
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Appeals found that Mr. Green had advised his clients about their legal rights
and responsibilities, negotiated on behalf of his clients, and advised his clients
about whether to accept an offer or settle a claim." In the opinion of the
court, these actions clearly constituted the unauthorized practice of law. 9 In
the words of the court "[t]he practice of law embraces, in general, all advice
to clients and all action taken for them in matters connected with the law."90

Compare this holding to the rules of some of the various state agencies
regarding contested case hearings. For example, the Texas Commission on
Human Rights conducts hearings on human rights violations and allows that
'any party may represent himself or appear and be represented by any person
of his choosing."9' The Texas Lottery Commission allows that "[a] party may
represent himself at any state of a contested case or may be represented by an
authorized representative, such as an attorney or other person of his choice."'92

It takes considerable logical gymnastics and a touch of legal sophistry to say
that a non-lawyer representing someone in a contested case hearing would not
negotiate with the agency or provide advice on legal rights and responsibilities
in much the same manner as Mr. Green.

The Executive Committee of the State Bar of Texas Environmental and
Natural Resources Section argues that "[g]iven the change in the UPL statute,
Carr is not dispositive of the issue of non-lawyer representation of parties
before administrative agencies."93 Although this may be true, it is certainly
an unsettled question. Many of the cases cited by committee point out that in
contexts other than administrative proceedings, the UPL Committee and the
Texas Supreme Court have focused on the nature of service provided in
determining whether the action constituted the unauthorized practice of law.94

However, the same idea has yet to be definitively applied in the administrative
context.

C. Scope ofAgency Power to Regulate UPL

Two premises must be explained. First, we do not perceive that there has
been great harm done to the public because of Carr. Rather, we perceive that
with the ever increasing importance of administrative agencies and the

88. Id.
89. Id.
90. Id. at 298 (citing Brown v. Unauthorized Practice ofLaw Comm., 742 S.W.3d 34,41 (rex.

App.-Dallas 1987, writ denied)).
91. 40 TEx. ADMIN. CODE § 341.10 (2000) (rex. Comm'n on Human Rights, Administrative

Hearings Proceedings).
92. 16 TEx. ADMIN. CODE § 401.204 (2000) (rex. Lottery Comm'n, Administration of the State

Lottery Act).
93. Executive Committee, Environmental and Natural Resources Law Section, State Bar of Texas,

supra note 32, at 136.
94. Id.
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increasingly complex nature of administrative procedure, this is an
appropriate time to consider the need for a unified and logical approach to
regulating practice in front of administrative agencies. Second, a unified and
logical approach is needed because of the variety of language in the statutory
authorizations for the various agencies and because of questions about the
scope of administrative agencies' powers to regulate the practice of law. That
is, it is an open question as to whether the granting to an agency of the power
to hold a hearing and take evidence necessarily implies the power to regulate
unauthorized practice or the ethical conduct of those representing others
before an agency. To an extent, this question could be resolved with the Bar's
proposed changes to the definition of the practice of law. 5 That is, the
proposed amendment to Texas Government Code section 81.102(D) would
allow each agency to establish a system for disciplining those who practice
before them. 6 However, if we pause to consider the implications of the many
agencies creating a variety of systems for regulating and disciplining those
who appear before them, it is readily apparent that such a system would create
a great deal of unnecessary complication. Other professional licensing
systems are better suited to this function."' It is preferable to avoid the
problem altogether by not allowing each agency to create its own disciplinary
procedures.98

The very fact that the State Bar is proposing an amendment to the
definition of the practice of law in the Texas Government Code would bode
against a finding that currently within each agency is the implied power to
regulate who practices before them. Following the rule of statutory
construction know as inclusio unius est exlcusio alterius,w we are drawn to the
conclusion that the Texas Legislature intends that it and the Texas Supreme
Court will be arbiters of what is and is not the practice of law. That is, since
the Texas Legislature provided for a definition of the practice of law in the
Texas Government Code'" and did not specifically allow for agencies to
create their own definitions, the conclusion is that the Texas Legislature
intends that this be the only definition of the practice of law. Additionally, it
is difficult to say that such a power is implied from an agency's ability to hold
a hearing or take evidence.' 10 Just as each district court does not get to set its
own definition of unauthorized practice in order to hold a hearing, neither
does an administrative agency need to be able to define unauthorized practice

95. State Bar of Texas Unauthorized Practice of Law Task Force, supra note 3.
96. Id. at 546
97. Id.
98. Id.
99. BLACK'S LAW DICTIONARY 766,602 (7th ed. 1999). *A canon of construction holding that

to express or include one thing implies the exclusion of the other, or of the alternative.' Id.
100. TEX. GOV'T CODE ANN. § 81.101 (Vernon 1998).
101. See 30 TEX. ADMIN. CODE ANN. § 55.21 (2000) (Tex. Natural Res. Conservation Comm'n,

Requests for Contested Case Hearings, Public Comment).
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to hold a hearing) °z Even if the proposed amendments are adopted, a conflict
still exists in that most agencies are not specifically delegated the power to
define the practice of law and regulate the practice in front of them.' °3 Thus,
regardless of whether the Texas Legislature might choose to change the
current practice of allowing each individual agency to make its own rules in
this regard, a statutory authorization for such regulation is necessary to clarify
this issue.

An example of why clarification is needed can be found in the rules of
the Texas Natural Resource Conservation Commission." Section 80.9, which
relates to representation at administrative contested cases, provides that
representatives shall:

(1) observe the letter and spirit of the Texas Lawyer's Creed, as adopted by
the Texas Supreme Court, and the State Bar of Texas' Texas Disciplinary
Rules of Professional Conduct, including those provisions concerning
improper ex parte communications with the commissioners and judges.'0°

This rule is an interesting contradiction. One the one hand, it does not require
those representing others in TNRCC contested cases to be licensed to practice
law in Texas, but it has that practical effect by requiring compliance with all
of the rules applicable to licensed attorneys. Because the rule would not be
necessary if it were the intention of the TNRCC to exclude non-licensed
representatives, the obvious conclusion is that the TNRCC does intend to
allow non-licensed representatives. So then, the question becomes, what
happens if a non-licensed practitioner does not follow the applicable rules of
conduct? Does the TNRCC have the power to discipline a practitioner in the
same way that the State Bar does? Regardless of whether a court would
ultimately determine that such powers are reasonably implied by agencies, the
problem is best avoided by creating some guidance as to what is and is not
allowed as practice before state agencies. The alternative is to ratify a system
that allows many of these state agencies to go their own way without clear
direction or guaranteed minimum standards for protecting the public.

IV. SUGGESTIONS FOR UNIFYING AND SIMPLIFYING UPL REGULATIONS

The authors must reiterate that they do not perceive that there has been
great harm done to the public under the current system. Although real harm
to the public may never become manifest, the potential for harm could arise
in the following forms. In many cases, trial de novo is available on appeal

102. Id.
103. See TEx. GOv'TCODE ANN. § 81.101-.I 14 (Vernon 1998 & Supp..2001).
104. See 30 TEx. ADMIN. CODE §§ 55.1-86.132 (2000).
105. Id. § 80.9.
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from most administrative decisions, but the risk of an incomplete
administrative record or the difficulty in satisfying all of the jurisdictional
requirements for appeal, such as timely filing of requests for rehearing, makes
adequate representation at the administrative level important. Furthermore,
the current system lacks a solid legal or logical foundation and is inadequate
in its ability to safeguard the public. In its report on the subject of UPL, the
Executive Committee of the State Bar of Texas, Environmental and Natural
Resources Law Section, noted the importance of ethical rules and oversight
in protecting the public from the mischief of unauthorized practice:

Empirical evidence of conflicting conduct by unlicensed representatives was
not available to the Section. The Section concluded, however, that the
societal benefit of such ethical rules was difficult to contest. When
unlicensed individuals undertake to represent clients before tribunals, the
tribunal lacks at least one basis with which to police misleading, unethical,
and immoral conduct contrary to the best interests of the system. Whether
by virtue of direct enforcement or through a "penumbra effect," the ethical
rules addressing the lawyer's role as officer of the court contribute materially
to societal respect for the system ofjustice. Furthermore, the regulation of
conflicts of interest and disclosures of confidential information may have
considerable significance to the Regulated Company when a tribunal is not
involved.'"

In light of this statement of the problem, we propose that there are three
possible courses for remedying this situation and will discuss the relative
merits of each. First, Texas could follow the lead of many other jurisdictions
and look to character of the service being provided rather than the venue in
which it is being provided to determine when someone is practicing law.
Second, Texas could create a system which allows for open representation in
informal rulemaking proceedings but require a licensed attorney for contested
case hearings. Third, Texas could establish a system that allows for limited
representation by specialized professionals in appropriate circumstances.

A. Define All Practice in Front of Administrative Agencies As "Practicing
Law"

One method to resolve the issue would be to simply state that any
representation of a party to any administrative proceeding must be done by a
licensed attorney. The simplicity of this approach is appealing; however, it
has a great many drawbacks and is, in the opinion of the authors, certainly the
least favored of all options. First, this approach is vastly out of step with the

106. Executive Committee, Environmental and Natural Resources Law Section, State Bar of Texas,
supra note 32, at 135.
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current trend toward MDPs and with consumer demand for affordable
services. Second, this approach would ignore the reality that often the
scientific and technical issues cannot be separated from the legal issues
involved in a matter. In its report on UPL in environmental law, the
Executive Committee of the State Bar of Texas, Environmental and Natural
Resources Law Section, acknowledges that particularly with scientific or
technical issues, there is a legitimate role for consultants, engineers and other
professionals in providing "valid technical consulting, engineering, analytical
and design activities.""°7 The same is obviously true, in different contexts, in
front of other Texas agencies. For example, the Comptroller frequently sees
accountants as representatives in contested case hearings. CPAs are uniquely
situated to represent taxpayers in front of this body and have their own rules
and licensing requirements. Furthermore, many parties choose to represent
themselves during an administrative procedure, and although Texas law
recognizes the importance of attorney representation in the administrative law
context, a right to be represented by an attorney in an administrative hearing
has never been fully recognized.'0 '

B. Rulemaking and Contested Case Bifurcation

The second option would be a system that allows for non-lawyer
representation in informal rulemaking proceedings and requires a licensed
attorney for all contested case hearings. The rationale for such a system is
sound. The process of rulemaking is designed to develop agency regulations
with broad application that by their very nature are not particularized to any
one person, and in many instances not even to any discrete group of persons.
Additionally, as most rulemaking proceedings are notice and comment type
proceedings, they are much less formal proceedings than contested case
hearings."°

0 Because of this, the need for specialized legal skill, while helpful,
is not essential. The contested case hearing, on the other hand, is particular
to a natural person or a business entity and is an adjudication of that entity's
legal rights and responsibilities. Because of the nature of contested cases, the
risks posed by unskilled representatives are considerably greater than in a
rulemaking proceeding. Attorneys who specialize in litigation, for example,

107. Id. at 129.
108. Guerrero-Ramirez v. Texas State Bd. of Med. Exam'rs, 867 S.W.2d 911,916 (rex. App.-

Austin 1993, no writ) (recognizing the right to counsel and fair representation at a hearing is one of
constitutional proportion, but not recognizing a specific right to have an attorney present at an
administrative hearing).

109. Londoner v. City of Denver, 210 U.S. 373 (1908) (Londoner); Bi-Metallic Inv. Co. v.
Colorado, 239 U.S. 441 (1915); Londoner has come to stand for the proposition that greater due process
is required for administrative actions which are particular and individualized and is compared with Bi-
Metallic Investment Co., which has come to stand for the proposition that a lesser level of due process is
allowable for government actions which have general application and are not particular to any one person.
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have the skills and training to understand and implement the rules of evidence
and procedure. A lay person, or even a person who is an expert in the subject
matter in front of an agency, will not necessarily understand even basic
litigation procedures, such as objecting to improper questions and introducing
evidence. 10 Also, in the contested case process, the legal documentation that
must be filed is usually more appropriately dealt with by licensed attorneys.
Fitting examples of the sort of documentation that would require an attorney
are discovery responses and pleadings.

Drawbacks to a system of bifurcation based on the distinction between
contested case and rulemaking arise from an inability to fit agency procedures
neatly into one or the other category. For example, a permit application to the
TNRCC can be granted without a contested case hearing but is in many cases
subject to a contested case hearing if the permit is challenged. To be
workable, this system will have to carefully define exactly when a matter
becomes "contested" for the purposes of requiring licensed representation.
Such a system risks becoming unworkable for the myriad of exceptions that
will have to be created, but could provide greater protection against unskilled
representation.

C. Limited Representation by Specialized Professionals

The third approach would be to create a system that allows for limited
representation by specialized professionals in specific circumstances. Such
a system is not necessarily simple and would not eliminate the need for an
occasional case specific analysis of unauthorized practice, but could go a long
way toward remedying the inconsistencies of the current system while
responding to the needs of consumers and the regulated community. This
system would allow agencies to continue to authorize non-lawyers to
represent parties in proceedings, while tailoring the scope of that
representation to provide a system more adequately protective of the public.
For example, the TNRCC could allow consultants to handle uncontested
permit matters, but modify its procedural rules and require licensed
representation in the event that a contested case hearing is sought.
Furthermore, this would allow non-attorney representation even in contested
cases in front of agencies where it is determined that the public is adequately
protected by the process.

More specific procedural steps could be introduced by the agencies that
want to continue to allow non-attorney representation in contested cases,
rulemaking, and other matters before the agency. Also, representation could
be limited to specific professionals that are best qualified for practice in front

110. Although anecdotal, in the authors' experience, SOAH judges take great pains to ensure that
pro se respondents or those with unskilled representatives are not prejudiced by their lack of legal skill.
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of that particular agency. The Comptroller could specifically allow CPAs, the
Texas Board of Medical Examiners could particulary allow doctors and other
medical professionals, professional boards could allow licensed individuals
from their regulated professions (such as engineers and architects, regulated
by the Texas State Board of Professional Engineers and the TexasBoard of
Architectural Examiners) to participate in front of the agency, SOAH, or AJ.
Such a system is best served by consistency in the discipline of those
practicing before administrative agencies. Either allowing that the State Bar
of Texas is to discipline all professionals practicing before administrative
agencies or requiring that professional licensing boards use the same system
of rules for regulating those who practice before administrative agencies
would adequately serve that need.

D. Conclusion

The evolution of unauthorized practice of law continues to be an
interesting topic in administrative law. Whether or not non-attorneys should
be allowed to practice in front of administrative agencies will continue to be
a topic of concern to attorneys, administrative bodies, and the affected persons
appearing before agencies, especially in light of the many pressures to change
the definition of the practice of law. In the opinion of these authors, the best
solution for agencies would be to introduce more specific procedural steps to
afford protection to those represented by non-attorneys in administrative
practice.
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APPENDIX A-PROPOSED CHANGES TO TEXAS
GOVERNMENT CODE"'

§ 81.101 Definitions

A. "Legal advice" means the interpretation and application of laws,
regulations, and other legal standards on behalf of a client to
determine or advise as to the specific rights or obligations of one or
more persons;

B. "Legal representation" means making an appearance to represent a
client in governmental proceedings to determine the specific rights
or obligations of one or more persons.

C. The "practice of law" means providing legal advice or legal
representation with the expectation that compensation will be paid
directly or indirectly on behalf of a client for such advice or
representation or that such compensation, although ordinarily
expected by the provider, will be waived for charitable or civic
reasons.
I. The definition of the practice of law includes a) the

preparation or negotiation in whole or in part of a will, trust,
contract, conveyance, pleading, or other instrument to the
extent such preparation or negotiation is performed or offered
explicitly or implicitly to provide legal advice or legal
representation as described herein, and b) those activities
described in section 81.102B.

2. A person preparing or negotiating a will, trust, contract,
conveyance, pleading, or other instrument for compensation
from a client is presumed to be engaged in the practice of law.

3. A person who solicits or obtains compensation from a client
with the representation that the person is an attorney or lawyer
is presumed to be engaged in the practice of law.

D. "Individual" means a human being.
E. "Person" means an individual, corporation, organization, govern-

ment or governmental subdivision or agency, business trust, estate,
trust, partnership, association, and any legal entity.

F. "Attorney" or ulawyer" means an individual licensed and in good
standing to practice law in this state or another state of the United
States.

G. The definition of the practice of law in this section is not exclusive
and does not deprive the judicial branch of the power and authority

11. State Bar of Texas Unauthorized Practice of Law Task Force, supra note 3, at 545-47. Please
refer to the text of the recommendation/or footnote to the proposed changes.
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to determine whether other services and acts not enumerated may
constitute the practice of law.

§ 81.102 Qualifications for the Practice of Law

A. Except as provided in subsection B, a person may not engage in the
practice of law in this state unless the person is a member of the
state bar.

B. The following additional persons may engage in the practice of law
to the limited extents specified below:
I. Individuals, to the extent they are actingpro se;
2. Attorneys who are continuing employees of a person, to the

extent they are engaged in providing solely to their employer
and no one else legal advice but not legal representation;

3. Attorneys licensed in another jurisdiction, bona fide law
students, and unlicensed graduate students who are attending
or have attended a law school approved by the supreme court,
to the extent authorized by rules promulgated by the supreme
court;

4. Individuals representing a client within the jurisdiction of a
justice court of this state, to the extent authorized by rules
promulgated by the supreme court;

5. Individuals representing a client within the jurisdiction of an
administrative agency of the state or a subdivision of the state,
to the extent authorized by rules promulgated by and within
the scope of authority of such agency or body;

6. Individuals representing a client within the jurisdiction of a
court or administrative agency of the federal government, to
the extent authorized by and within the scope of authority of
such court or agency;

7. Individuals acting as arbitrators, mediators, or impartial third
parties, to the extent of accomplishing alternative dispute
resolution;

8. Persons authoring, publishing, and distributing written
materials, books, forms, computer software, or similar
products incorporating legal advice, to the extent of such
authorship, publication, and distribution, if the products clearly
and conspicuously state that the products are not a substitute
for the advice of an attorney licensed in the state where the
product is used;

9. Persons acting as real estate brokers pursuant to The Real
Estate License Act (Article 6573a, Vernon's Texas Civil
Statutes), to the extent of completing forms promulgated
pursuant to and complying with section 16 of that act to bind
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the sale, exchange, option, lease or rental of an interest in real
property;

10. Persons performing acts relating to the lease, sale, or transfer
of any mineral or mining interest in real property, to the extent
of the preparation of legal instruments affecting title to real
property in a transaction involving such mineral or mining
interest;

11. Persons preparing and negotiating a trust, contract,
conveyance, or other transaction instrument to which such
person is a party without compensation for preparation of the
instrument paid by the other party to the instrument, to the
extent of completion of forms prepared and approved for the
particular kind of transaction by a member of the state bar or
by a person described in and to the extent allowed by
paragraphs 2, 3, or 8 of this section.

12. Persons which have been determined by the Internal Revenue
Service to be entities described in Section 501(c)(3) of the
Internal Revenue Code and have been listed in the Cumulative
List of Organizations Described in Section 170(c) of the
Internal Revenue Code of 1986, IRS Publication 78, to the
extent such entity provides without payment of compensation
by the client:
a. Legal advice or legal representation relating to divorces

involving less than $ - of property and not involving
any dispute as to the conservatorship or support of any
children;

b. Legal advice or legal representation to obtain protective
orders described in TEX. FAMILY CODE § 85.022 for the
protection of any individual alleged to be the victim of
family violence;

c. Legal advice relating to claims made out-of-court for
benefits of less than $_ pursuant to an insurance
policy for which the client is a named insured; and

d. _ ;
provided, however, such entity shall (1) maintain in force
professional liability insurance with limits of not less than
$100,000 per incident to cover liability as a result of acts,
errors or omissions in the course of providing legal advice or
legal representation, and (2) obtain a written declaration from
each client, in the client's native language if the client is not
fluent in English, that the client understands that the employee
providing legal advice or legal representation is not an
attorney, or if applicable, is not an attorney licensed by the
supreme court; and



274 TEXAS TECH JOURNAL OF TEXASADMINISTRATIVE LAW [Vol. 2:251

13. Individuals employed by and under the active and direct
supervision and review of an attorney licensed in this state or
a person described in paragraphs 2, 3, 4, 5, 6, and 12 above, to
the extent such employees are merely assisting but not
supplanting the person engaged in the practice of law and the
client understands that the employee is not an attorney, or if
applicable, is not an attorney licensed by the supreme court.

C. All persons described in subparagraphs 2, 3, 4, 5, 6, 8, and 12 of
subsection B who engage in or undertake the practice of law in this
state shall be subject to the standards of care and ethics applicable
to members of the state bar in similar circumstances and shall have
the same liability as would members of the state bar.

D. Any administrative agency of this state or a subdivision of this state
which allows persons other than members of the state bar to engage
in the practice of law within its jurisdiction may provide for an
administrative procedure to hear complaints as to the conduct of
such persons and to discipline any such person found to have
violated the standard of ethics or rules applicable to such person.
Such procedure will be subject to the provisions applicable to
contested cases in Chapter 2001, Government Code.

[Sections 81.103 to 81.106 would be unchanged after which a new section
81.107 would be added].

§ 81.107 Recovery

A. A person who provides or promises to provide services prohibited
by this chapter may be sued by or on behalf of a client other than
the person's employer for:
1. Recovery of the compensation paid;
2. Economic and mental anguish damages; and
3. Court costs and reasonable and necessary attorney's fees.
If the trier of fact finds that the person's conduct was willful or
flagrant, the trier of fact may increase the recovery for economic
and mental anguish damages to no more than threefold the amounts
of such damages.

B. This section does not limit or restrict any other remedy available at
law.


