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I. INTRODUCTION

The fundamental tenet underlying the Texas Open Meetings Act'
(TOMA) dictates that all regular, special, or called meetings of a
governmental body must be open to the public.' Adopted in 1967, and
codified as article 6252-17 of the Revised Civil Statutes, TOMA has endured
multiple revisions and was recodified in 1993 as chapter 551 of the Texas
Government Code.' Prior to TOMA's adoption in 1967, Texas common law
required individual members of a governmental body to render final decisions

i. TEX. GOV'T CODE ANN. § 551 (Vernon 1994 & Supp. 2000).
2. Id. § 551.002.
3. TEX. REV. CIV. STAT. ANN. art. 6252-17 (Vernon 1967); TEX. GOv'T CODE ANN. ch. 551

(Vernon 1994 & Supp. 2000).
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reflecting the composite judgment of the body as a whole." Interestingly, the
right of Texas citizens to attend governmental meetings was not granted until
the 1973 adoption of article 6252-17.5 It is important to note that common
law rules continue to apply to meetings of governmental bodies insofar as
these rules are congruous with TOMA.6

Under TOMA, as currently enacted, the public is not only entitled to
attend governmental meetings, but also to be given written notice of the time,
place, and subject matter of those meetings. 7 However, TOMA does not
address every facet of governmental meetings. For example, TOMA does not
contain procedures regarding agenda preparation; these procedures are set out
in either local city council rules, administrative or statutory provisions, or
derived from the Texas Constitution.' Any procedure adopted by a
governmental body beyond those established by TOMA must be consistent
with TOMA's open government directive."

The purpose of this paper is to examine, and hopefully to better
understand, the practical application of TOMA to state and local
governmental meetings.

II. BEGINNING AT SQUARE ONE: WHO IS SUBJECT TO TOMA

A. Defining 'Governmental Body"

Section 551.001(3) defines "governmental body" as:

(A) a board, commission, department, committee, or agency within
the executive or legislative branch of state government that is
directed by one or more elected or appointed officials;

(B) a county commissioners court in the state;
(C) a municipal governing body in the state;
(D) a deliberative body that has rulemaking or quasi-judicial power

and that is classified as a department, agency, or political
subdivision of a county or municipality;

(E) a school district board of trustees;
(F) a county board of school trustees;
(G) a county board of education;
(H) a governing board of special district created by law; and

4. Webster v. Texas & Pac. Motor Transp. Co., 140 Tex. 131, 166 S.W.2d 75 (1942).
5. Rick L. Duncan, No More Secrets: How Recent Legislative Changes Will Allow the Public

Greater Access to Information, I TEX. TECH J. TEX. ADMIN. L. 115, 118 (2000).
6. Fielding v. Anderson, 911 S.W.2d 858, 863 (Tex. App.-Easland 1995, writ denied).
7. TEx. Gov'T CODE ANN. § 551.041 (Vernon 1994 & Supp. 2000).
8. Op. Tex. Att'y Gen. Nos. DM-473 (1998), DM-228 (1993), JM-63 (1983), MW-32 (1979).
9. Op. Tex. Att'y Gen. No. DM-228 (1993) (addressing whether Robert's Rules of Order may

be used to govern discussion in commissioners court meetings).
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(I) a nonprofit corporation organized under Chapter 67, Water Code,
that provides a water supply or wastewater service, or both, and
is exempt from ad valorem taxation under Section 11.30, Tax
Code.'0

Under TOMA, the definition of "governmental body" is broadly defined,
encompassing entities not traditionally considered within the public sector."
This term now reaches beyond local governmental entities like county
commissioners courts or city councils and includes some property associations
and nonprofit corporations." An entity is classified as a "governmental body"
for TOMA purposes by meeting the statutory definition. 3 For those entities
that do not fit squarely into this definition, an examination of the entity's
creation, composition, and powers may be required.' 4

As a result of the 1999 amendments to TOMA, the term "governmental
body" now incorporates certain property owners' associations if: (1)
membership in the property owners' association is mandatory for owners of
private real property in a defined geographical area in a county with a
population of 2.8 million or more or in a county adjacent to a county with a
population of 2.8 million or more; (2) the association has the power to make
mandatory special assessments for capital improvements or mandatory regular
assessments; and (3) the amount of the mandatory assessments is or has ever
been based in whole or in part on the value at which the state or local
governmental body assesses the property for purposes of ad valorem taxation
under Section 20, Article VIII, Texas Constitution.

B. Applying the Definition to State and Local Level Governmental Entities

TOMA distinguishes between state and local governmental bodies. 6 In
defining state-level entities TOMA provides general descriptors, whereas
local-level entities are defined by type of governing body. 7 The
determination of a state-level governmental body is based upon whether the
body is "within the executive or legislative branch of [the] state.., directed
by one or more elected or appointed members" of either branch, 8 or the body
has supervision or control over public business or public policy.' 9

10. TEx. Gov'T CODE ANN. § 551.001(3) (Vernon 1994 & Supp. 2000).
It. Id.
12. Id. §§ 551.001(3)(B)-(C), (I)-.0015.
13. Id. § 551.001(3).
14. See id. § 551.001(3)(D).
15. Id. § 551.0015; see also Jeff Wentworth, Update On Open Government Laws, 62 TEx. B.J. 794

(1999).
16. Id. § 551.001(3)(A); see also § 551.003.
17. Id. § 551.003; see also § 551.001(3)(A)-(I).
18. Id. § 551.001(3)(A).
19. Id. § 551.001(4)(A).
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For example, in Gulf Regional Education Television Affiliates v.
University of Houston,2) the court found that a university auxiliary enterprise
was a governmental body because the auxiliary enterprise was part of the state
executive branch and, therefore, was under the control of elected or appointed
board members.2 The auxiliary enterprise also formulated policy and was
involved in the expenditure of public funds.22 Additionally, the attorney
general has consistently held that an entity will be considered a state-level
governmental body and must comply with TOMA if: (1) the entity has
supervision or control of public business or public policy within the domain
of the executive or legislative branch; and (2) is under the direction of elected
or appointed members of either branch. 3

TOMA encompasses other entities beyond those explicitly named in the
statute." The attorney general has concluded the following entities fall within
the definition of "governmental body": salary grievance committees, higher
education authorities created by a city, a firemen's retirement fund board of
trustees, and a city-created hospital authority that performs governmental
functions.' However, purely advisory agencies serving a governmental body
are not included in the definition.26 The key to ascertaining the applicability
of section 551.001(3)(D) to an entity'lies in an examination of the entity's
powers as they relate to the structure of the city or county governmentY.2

C. A Word About Special Districts

The definition of governmental body includes "the governing board of
a special district created by law."28  The court in Sierra Club v. Austin
Transportation Study Policy Advisory Committee used the following
definition of "special district" to help determine the outcome of the case:

A limited governmental structure created to bypass normal borrowing
limitations, to insulate certain activities from traditional political influence,
to allocate functions to entities reflecting particular expertise, to provide
services in otherwise unincorporated areas, or to accomplish a primarily local

20. 746 S.W.2d 803 (Tex. App.-Houston [14th Dist.] 1988, writ denied).
21. Id.
22. Id.
23. Op. Tex. Att'y Gen. Nos. DM-284 (1994), JM-331 (1985), H-438 (1974). However, the

definition of governmental body* is limited to entities within the executive and legislative departments
of the state; the judiciary is excluded from TOMA. See Op. Tex. Att'y Gen. No. JM-740 (1987).

24. TE X. GOV'T CODE ANN. § 551.001(3)(D) (Vernon 1994 & Supp. 2000).
25. Op. Tex. Att'y Gen. Nos. JM-1007 (1989), MW-177 (1980), H-1281 (1978), H-554 (1975).
26. Op. Tex. Att'y. Gen. Nos. JM-1185 (1990), H-467 (1974).
27. See Op. Tex. Att'y Gen. No. 194 (1996) (determining whether a municipal housing authority

is subject to TOMA as defined under section 551.001(3)(D)).
28. TEx. GOV'T CODE ANN. § 551.001(3)(H) (Vernon 1994 & Supp. 2000).
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benefit or improvement, e.g., parks and planning, mosquito control, sewage
removal. 29

The court ultimately held that the Austin Transportation Study Policy
Committee was a "special district" under TOMA10 The committee was an
official body of the executive branch, comprised of state, county, regional,
and municipal public officials whose function was to elicit federal highway
funds into the Austin urban area, resulting in a primarily local benefit."

III. MEETINGS: WHERE THE RUBBER MEETS THE ROAD

A. Establishing the Ground Rules

TOMA defines the term "meeting" as follows:

(A) deliberation between a quorum of a governmental body, or
between a quorum of a governmental body and another person,
during which public business or public policy over which the
governmental body has supervision or control is discussed or
considered or during which the governmental body takes formal
action; or

(B) except as otherwise provided by this subdivision, a gathering:
(i) that is conducted by the governmental body or for

which the governmental body is responsible;
(ii) at which a quorum of members of the governmental

body is present;
(iii) that has been called by the governmental body; and
(iv) at which the members receive information from, give

information to, ask questions of, or receive questions
from any third person, including an employee of the
governmental body, about the public business or
public policy over which the governmental body has
supervision or control. The term does not include the
gathering of a quorum of a governmental body at a
social function unrelated to the public business that is
conducted by the body, or the attendance by a quorum
of a governmental body at a regional, state, or national
convention or workshop, if formal action is not taken
and any discussion of public business is incidental to

29. 746 S.W.2d 298, 301 (rex. App.-Austin 1988, writ denied) (quoting BLACK'S LAW
DICTIONARY 1253 (5th ed. 1986)).

30. Id.
31. Id.
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the social function, convention, or workshop. This
term includes a session of a governmental body.32

Under TOMA, 'deliberation" means "a verbal exchange during a meeting
between a quorum of a governmental body, or between a quorum of a
governmental body and another person, concerning an issue within the
jurisdiction of the governmental body or any public business."33

Any governmental body having supervision or control over public
business or public policy must comply with TOMA.3 Conversely, a purely
advisory state-level entity, having no authority over public business or public
policy, will not be subject to TOMA. 5 Special attention should be given to
the parent board/subsidiary advisory committee relationship. The parent
board must take care not to routinely or blindly adopt the recommendations
of its advisory board. In situations where this has occurred, the Attorney
General has concluded the advisory board will probably be considered a
governmental body subject to TOMA.36

TOMA defines "quorum" as "a majority of a governmental body, unless
otherwise defined differently by applicable law or rule or the charter of a
governmental body.37 However, meetings of less than a quorum are usually
not subject to TOMA.38 For example, a breakfast meeting involving a quorum
of board members will be subject to TOMA if the meeting involves any
discussion or consideration of public business or public policy.39

In ascertaining who may be counted for purposes of determining a
quorum, ex officio nonvoting members are generally not counted, while voting
ex officio members are counted toward the number required for a quorum.' °

If a vacancy of one or more board positions occurs, a quorum will consist of
the majority of authorized board members gathered."

B. Subcommittees as Governmental Bodies

TOMA may apply if an entity is a subcommittee of a governmental body
that is granted authority to supervise or control public business or public

32. TEx. GOV'T CODE ANN. § 551.001(4) (Vernon 1994 & Supp. 2000).
33. Id. § 552.001(2).
34. Id. § 551.001(4)(A); see also Op. Tex. Att'y Gen. Nos. H-772 (1978), H-438 (1974).
35. Op. Tex. Att'y Gen. Nos. H-994 (1977), H-772 (1976), H-467 (1974).
36. Op. Tex. Att'y Gen. Nos. H-467 (1974), H-438 (1974).
37. TEX. GOV'T CODE ANN. § 551.001(6) (Vernon 1994 & Supp. 2000).
38. Tex. Att'y Gen. LO-97-058 (1997), LO-97-017 (1997).
39. Op. Tex. Att'y Gen. No. H-785 (1976); see also TEX. GOV'T CODE ANN. § 551.001(4)(B)(iv)

(Vernon 1994 & Supp. 2000).
40. Op. Tex. Att'y Gen. Nos. DM-160 (1992), JM-903 (1988). An ex officlo member is someone

who became a board member solely as a result of their elected or appointed office.
41. Op. Tex. Att'y Gen. No. JM-1127 (1989).
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policy.," For example, the Attorney General has stated that a pricing
committee appointed by the Texas Public Finance Authority Board of
Directors is a governmental body for TOMA purposes.43 The committee
members were authorized to negotiate and commit to bond sale terms and
execute contracts on behalf of the board of directors." Because the committee
was appointed by the Texas Public Finance Authority, itself a committee
within the executive branch, the pricing committee also fell under the
executive branch and thus, was subject to TOMA.4' Furthermore, because the
committee was authorized to negotiate the terms of bond sales without any
action by its parent board, the committee was exercising control over public
business and thereby met the definition of "governmental body.""

It is not possible to circumvent TOMA simply by not permitting a
committee or subcommittee to exercise formal control over public business
or public policy. In Finlan v. City of Dallas,7 the City sought injunctive relief
against an ad hoc committee appointed by the Dallas Mayor to negotiate with
owners of sports teams regarding a proposed relocation from a city-owned
arena to a suburban arena. The Committee was comprised of five of the
fifteen total city council members."" The City Council rules explicitly
permitted the Mayor to appoint ad hoc committees and delineated rules
mandating that ad hoc committee meetings comply with TOMA.' °

Furthermore, the Committee was appointed by the Mayor for the express
purpose of negotiating a million dollar deal with third parties without public
knowledge or input." Also of great concern to the court was the potential
likelihood that the City Council would serve as a "rubber stamp" for the
committee. 2 All five of the committee members were pro-arena, as was the
Mayor who appointed the Committee, so only two more votes were needed
from the remaining nine city council members to approve the Committee's
agenda. 3 Consequently, the Committee was deemed a "governmental body"
subject to TOMA, even though the Committee held no formal control over
public business or public policy.'"

42. Op. Tex. Att'y Gen. No. JC-0060 (1999).
43. Op. Tex. Att'y Gen. No. IC-0053 (1999).
44. Id.
45. Id.
46. Op. Tex. Att'y Gen. No. JC-0060 (1999), Tex. Att'y Cen. LO-97-058 (1997), LO-97-017

(1997).
47. 888 F. Supp. 779 (N.D. Tex. 1995).
48. Id. at 782; see also Op. Tex. Att'y Gen. No. JC-0060 (1999).
49. Id. at 781.
50. Id. at 784.
51. Id. at785.
52. Id.
53. Id. at 785-86.
54. Id. at 785.
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C. Open Sessions

An open session is a meeting of a governmental body that the public is
invited to attend.55 A meeting of a governmental body can only occur when
a quorum of the governmental body is present and can participate in a verbal
exchange.56 This requirement must be satisfied in both open sessions and
"closed" executive sessions or the meeting may be subject to penalties under
TOMA.57 Furthermore, when an executive session is called, the public is
entitled to know which members of the governing body are in attendance and
whether a quorum is present." Finally, all meetings, whether open or
executive sessions, must be held in a facility accessible to the general public
that is in compliance with the Americans with Disabilities Act. 9

1. Rules Governing Public Participation

The public does not have any power to select which items the
governmental body will discuss at a meeting, although the governmental body
may permit the public an opportunity to speak at the meeting.' If a member
of the public is permitted to speak, it is within the governmental body's
discretion to determine the guidelines for public participation. 61 For example,
a governmental body has the authority to adopt reasonable rules governing the
conduct of its meetings, including the number and length of presentations, as
long as the body does not discriminate against a particular individual or point
of view.62

It is possible for a member of the public to raise an issue in a
governmental meeting that was not included on the agenda of a given
meeting.63 First, inquiry may be made regarding.a statement of specific
factual information, and second, a recitation of existing policy given in
response to an inquiry." However, further deliberation or discussion is
limited to a proposal to place the subject matter on a subsequent agenda.6

This prevents a governmental body from either "deliberating" or making a

55. TEx. GOV'T CODE ANN. § 151.001(4), (5) (Vernon 1994 & Supp. 2000); Op. Tex. Att'y Gen.
No. M-220 (1968).

56. Id. § 151.001(2), (4); Cox. Enters. Inc. v. Board of Tr., 706 S.W.2d 959 (Tex. 1986).
57. Id. § 151.101; Cox Enters. Inc., 706 S.W.2d at 959; Martinezv. State, 879 S.W.2d 54,56 (Tex.

Crim. App. 1994).
58. Cox Enters., Inc., 706 S.W.2d at 959; Martinez, 879 S.W.2d at 56.
59. Op Tex. Att'y Gen. No. JC-0053 (1999); 42 U.S.C. § 12132 (1995 & Supp. 2000); 28 C.F.R.

§§ 35.130, .149, .160 (2000).
60. Op. Tex. Att'y Gen. No. H-188 (1973).
61. Tex. Att'y Gen. LO-96-111 (1996).
62. Id.
63. TEx. GOV'T CODE ANN. § 551.042 (Vernon 1994 & Supp. 2000).
64. Id. § 551.042(a)(1)(2).
65. Id. § 551.042(b).
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"final decision" regarding a subject of inquiry without first placing the matter

on a future agenda."
For example, in Gardner v. Herring,"7 a board member posed a question

during a school board meeting regarding the issue of teenage pregnancy.68 In
reply to this question, the board member received "general comments about
the pregnancy rate" and "information about the District's curriculum" and
asked whether the board member wanted to have the issue placed on the
agenda of the next board meeting. 9 The court found thistype of dialogue
"nothing more than the type of exchange contemplated by section
551.042(a)."7 '

A member of the public is allowed to record, either aurally or visually,
all or any part of an open meeting." Just as with public comments made
during an open meeting, a governmental body can impose reasonable rules
regarding the method in which the meeting will be recorded.'

2. Final Decisions, Votes and Actions

When a governmental body reaches a final decision, vote or action in any
matter, that final action can only take place in open session held in
compliance with TOMA notice requirements." In other words, a
governmental body is permitted to take final action on an issue only when:
(1) the governmental body has posted notice of the hour, place, and subject
matter of the meeting; (2) the notice sufficiently appraises the general public
of the subject matter to be considered;" (3) the posted notice complies with
TOMA;76 and (4) the notice was posted either seventy-two hours prior to the
time of a scheduled meeting" or at least two hours prior to an emergency
meeting.78 A governmental body is also prohibited from voting in open
session by secret ballot79 or by written agreement.8 0

If an employee of a governmental body has the authority to take action
or to make a decision on an issue, the employee is not required to make that

66. Id.
67. 21 S.W.3d 767 (Tex. App.-Amarillo 2000, no pet.).
68. Id. at 774.
69. Id.
70. Id.
71. TEx. GOV'T CODE ANN. § 551.023(a) (Vernon 1994 & Supp. 2000).
72. Id. § 551.023(b)(1)-(2).
73. Id.§ 551.102.
74. Id. § 551.041.
75. Id.
76. Id.
77. Id. § 551.043.
78. Id. § 551.045.

79. Op. Tex. Att'y Gen. No. H-I 163 (1978).
80. Webster v. Texas & Pac. Motor Transp. Co., 140 Tex. 131, 166 S.W.2d 75 (Tex. 1942); Op.

Tex. Att'y Gen. No. JM-120 (1983).



154 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 2:145

decision at an open session." Where the authority to take action or to make
a decision vests in a governmental body, the action or decision must take
place in open session. For example, in Spiller v. Texas Department of
Insurance,82 the court held that the Commissioner of Insurance had the power
to terminate employees separate and apart from any delegated authority
granted to him by the State Board of Insurance. 3 Therefore, the
Commissioner could act independently of the Board because any approval of
the Commissioner's actions regarding the termination of employees would be
superfluous." On the other hand, in City of Stephenville v. Texas Parks &
Wildlife Department," the Department filed suit against the City seeking

judicial review of a construction permit approved by the Texas Water
Commission. 6 Each side filed a motion for rehearing. 7 The Commission
then mailed the parties a letter stating it would hear only one side's
complaints.8 The letter also stated the Commission was going to rule on the
motions without any further hearings.89 The court found that the
Commission's decision on the parties' motions for rehearing violated TOMA
because this type of decision required deliberation and TOMA requires such
deliberations to be held in open session."

The actual vote or decision by a governmental body on an ultimate issue
must be made in open session.9 For example, it is impermissible for a
committee, while in executive session, to elect its officers and then
unanimously vote for the winner of the executive session election in open
session.' This is not to say that committee members are prevented from
discussing how they will vote in future open sessions-as long as an actual
vote does not occur.93

81. See Spiller v. Texas Dep't of Ins., 949 S.W.2d 548,551 (Tex. App-Austin 1997, writ denied);
City of San Antonio v. Aguilar, 670 S.W.2d 681 (Tex. App.-San Antonio 1984, writ dism'd w.o.j.).

82. Spiller, 949 S.W.2d at 548.
83. Id. at 551.
84. Id.
85. 940 S.W.2d 667 (Tex. App.-Austin, 1996, writ denied).
86. Id. at 670.
87. Id.
88. Id. at 671.
89. Id. at 674.
90. Id. at 675.
91. Nash v. Civil Serv. Comm'n, 864 S.W.2d 163, 166 (Tex. App.-Tyler 1993, no writ).
92. See Board of Tr. v. Cox Enters. Inc., 679 S.W.2d 86 (Tex. App.-Texarkana 1984), affd In

part, rev d in part on other grounds, 706 S.W.2d 956 (Tex. 1986).
93. Id. at 89.
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D. Executive Sessions

1. The Rule

Executive sessions, also known as closed sessions, are meetings of a
governmental body that are not open to the public.94 These meetings are
tightly governed under TOMA to encompass only a few narrowly-drawn
exceptions.9 Four basic requirements must be satisfied before a meeting will
qualify as an executive session: (1) a quorum of the governmental body must
be present in an open meeting; (2) the general public must have had proper
notice of the meeting; (3) the presiding officer must announce that an
executive session will take place; and (4) the announcement must identify
which section(s) under TOMA authorizes an executive session." If any of
these requirements are not met, the executive session is in violation of TOMA
and any action taken during the executive session can be voided.

The court in Lone Star Greyhound Park v. Texas Racing Commission97

articulated several reasons for requiring a governmental body to publicly
announce the TOMA section relied upon as the basis for an executive
session.9" First, by announcing the section relied upon, the governmental
body could assess the applicability of the section to the situation before
deciding to close the meeting." Second, the legal position of the
governmental body could be fixed by such an announcement."e Third, the
announcement informs those present at the meeting of the exception and the
justification invoked.'' Finally, to give the public an opportunity to
intelligently object to the closing of a meeting.02 The court also found that
announcing the subject matter of an exception provision, rather than the
section number itself, was sufficient to identify the exception invoked. 03

TOMA prohibits a governmental body from closing a meeting that a
charter of the governmental body either prohibits from being closed or
requires to be open. °'4 The Legislature has also provided enabling statutes
exempting select state agencies from certain TOMA requirements. For
example, Tex. Gov't Code Ann. § 571.139(b) (Vernon 1994) exempts the
processing, preliminary review, informal hearing, or resolution of a sworn

94. See TEX. GOV'T CODE ANN. § 551.101 (Vernon 1994 & Supp. 2000).
95. See Cox. Enters., Inc., 706 S.W.2d at 958.
96. TEX. GOV'T CODE ANN. § 551.101 (Vernon 1994 & Supp. 2000); see also Martinez, 879

S.W.2d at 56.
97. 863 S.W.2d 742 (Tex. App.-Austin 1993, writ denied).
98. Lone Star Greyhound Park, 863 S.W.2d at 747.
99. Id.

100. Id.
101. Id.
102. Id.
103. Id. at 747-48.
104. TEX. GOV'T CODE ANN. § 551.004 (Vernon 1994 & Supp. 2000).
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complaint or motion before the Texas Ethics Commission. The Legislature
has also enacted provisions requiring specific entities to comply with
TOMA.1

05

2. The Exceptions

TOMA currently contains twenty-one exceptions to the general rule that
all governmental meetings are open to the public.'" These exceptions will be
examined independently.

1. Consultations with Attorney

A governmental body is permitted to consult with its attorney in
executive session when seeking advice regarding pending or contemplated
litigation, a settlement offer, or on any matter where the duty of the attorney
owed to the governmental body under the Texas Rules of Professional
Conduct clearly conflicts with TOMA.' 7 Just as in any other attorney-client
relationship, the privilege can be waived if privileged matters are discussed
in the presence of strangers."'

For example, while a governmental body may consult with its attorney
in executive session to receive advice on the legal issues of a proposed
contract, a governmental body is prevented from discussing "the merits of a
proposed contract, financial considerations, or other nonlegal matters" related
to the contract merely because its attorney is present." Furthermore,
"[g]eneral discussion of policy, unrelated to legal matters, is not permitted
under the language of [this exception] merely because an attorney is
present."110

2. Deliberations about Real Property.

A governmental body is permitted to meet in executive session to
deliberate on the purchase, exchange, lease, or value of real property in
limited situations."' This exception is permitted only if public deliberations
would adversely affect the negotiating power of the governmental body with

105. See, e.g., TEX. EDUC. CODE ANN. §12.105(b) (Vernon Supp. 2000) (providing that the
governing body of an open-enrollment charter school is a governmental body for purposes of TOMA).

106. TEx. GOv'T CODE ANN. §§ 551.071-.086 (Vernon 1994 & Supp. 2000).
107. Id. § 551.071(1)-(2). The Attorney General has concluded this section implicates the attorney-

client privilege. Op. Tex. Att'y Gen. Nos. JM-238 (1984); H-816 (1976), M-1261 (1972).
108. Op. Tex. Att'y Gen. No. JM-100 (1983).
109. Op. Tex. Att'y Gen. No. JC-0233 (2000).
110. Op. Tex. Att'y Gen. No. JM-100 (1983).
111. TEx. Gov'T CODE ANN. § 551.072 (Vernon 1994 & Supp. 2000).
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a third party."I2 This does not mean that a governmental body may enter into
executive session to "cut a deal in private, devoid of public input or debate.""'
However, a governmental body is not prohibited under TOMA from
discussing, in executive session, issues relating to property values if an open
session discussion of these matters would adversely affect negotiating
power. 

14

3. Deliberations about Gifts and Donations

This provision allows a governmental body to meet in executive session
to deliberate on matters directly involving a negotiated contract for a
prospective gift or donation to a state or governmental body." 5 This
exception applies only if public deliberations would adversely affect the
negotiating power of the governmental body with a third party." 6

4. Personnel Matters

A governmental body is authorized to deliberate in executive session
regarding "the appointment, employment, evaluation, reassignment, duties,
discipline, or dismissal of a public officer or employee; or to hear a complaint
or charge against an officer or employee."" 7 A governmental body is
prohibited from holding executive session deliberations regarding a class of
employees. ' 8 In other words, executive session deliberations involving
personnel matters are limited to specific individuals and not to an entire
department or class of employees. "Personnel matters" does not include
deliberations regarding independent contractors, advisory committee
members, or candidates for an honorary degree."9

An individual who is the subject of an executive session deliberation may
request a public hearing.2 0 If a governmental body moves to go into
executive session, and the employee or officer under consideration does not

112. Id.; see also Op. Tex. Att'y Gen. No. MW-417 (1981).
113. Finlan v. City of Dallas, 888 F. Supp. 779, 787 (N.D. Tex. 1995).
114. Save Our Springs Alliance, Inc. v. Austin Indep. Sch. Dist., 973 S.W.2d 378, 382 (Tex.

App.-Austin, 1998, no pet.).
115. TEx. GOV'T CODE AKN. § 551.073 (Vernon 1994 & Supp. 2000).
116. Id.
117. Id. § 551.074(a)(i)-(2).
118. Op. Tex. Att'y Gen. No. H-496 (1975).
119. Swate v. Medina Crnty. Hosp., 966 S.W.2d 693, 698 (Tex. App.-San Antonio 1998, pet.

denied); Board of Tr. of Austin Indep. Sch. Dist. v. Cox Enters. Inc., 679 S.W.2d 86, 90 (Tex.
App.-Texarkana 1984, writ granted), offd in part. rev'd in part, 706 S.W.2d 956 (Tex. 1986); Op. Tex.
Att'y Gen. Nos. DM 149 (1992), MW-129 (1980), H-246 (1974).

120. TEx. GOV'TCODE ANN. § 551.074(b) (Vernon 1994 & Supp. 2000); see also City of Dallas,
737 S.W.2d at 848.
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timely object, a motion for executive session may proceed.'2 ' A governmental
officer or employee who is the subject of deliberations is not entitled to
request an executive session. 2 1

5. Deliberations by Commissioners Court about County Advisory Body

Except for its application to a county commissioners court, this provision
is identical to that dealing with personnel matters. This exception is permitted
because a member of an advisory committee is not considered a public officer
or employee and, therefore, open meetings are not statutorily required. 2

6. Conference Relating to Investments and Potential Investments Attended
by Board of Trustees of Texas Growth Fund

House Bill 156 deleted the general authorization for briefing sessions and
replaced it with a provision applicable only to the board of trustees of the
Texas Growth Fund." The board of trustees is not required to meet in open
session when conferring with employees of the Texas Growth Fund or a third
party if the only purpose of the meeting involves information-gathering
relating to certain investments or potential investments of the Fund. 2'

7. Deliberation Regarding Security Devices

A governmental body is not required to meet in open session to
deliberate the deployment of security personnel or devices. 126

8. Agency Financed by Federal Government

Any agency financed entirely with federal funds is not required to
deliberate in open session. 27

121. Thompson v. City of Austin, 979 S.W.2d 676, 685 (Tex. App.-Austin 1998, no pet.); United
Indep, Sch. Dist. v. Gonzalez, 911 .W.2d 118, 127 (Tex. App.-San Antonio 1995, writ denied).

122. Op. Tex. Att'y Gen. No. JM-1191 (1990).
123. See Aldine Indep. Sch. Dist. v. Standley, 280 S.W.2d 578 (Tex. 1955); Op. Tex. Att'y Gen.

Nos. DM-218 (1993), DM-149 (1992), DM-49 (1991).
124. See Act of May 22, 1999, 76th Leg., R.S., ch. 647, § 2, sec. 551.075, 1999 Tex. Gen. Laws

3218-19 (codified at TEX. GOV'T CODE ANN. § 551.075 (Vernon Supp. 2000)).
125. TEx. GOV'T CODE ANN. § 551.075(1) (Vernon 1994 & Supp. 2000).
126. ld. § 551.076.
127. Id. § 551.077.
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9. Medical Board or Medical Committee

This provision permits a medical board or medical committee to
deliberate in executive session regarding the medical or psychiatric records
of an applicant seeking disability benefits from a public retirement system. 2 ,
This provision will not apply to a board or committee deliberating in
executive session if deliberations move beyond consideration of medical
records to taking final action on an application for disability benefits. 29

10. State Board of Insurance

State Board of Insurance meetings discharging responsibilities to
maintain and regulate the solvency of any individual regulated by the Board
are exempted from the open meetings requirement. 30 The Board may
deliberate in executive session with either a board staff member, a regulated
person, or a representative of a regulated person regarding the appropriate
action to take regarding the solvency of an individual regulated by the
Board."'

11. Board of Pardons and Paroles

The Board of Pardons and Paroles is not required to deliberate in open
session to interview or counsel an inmate housed in the Texas Department of
Criminal Justice - Institutional Division.'32

12. Credit Union Commission

The Credit Union Commission is not required to deliberate in open
session any matter made confidential by law.'33

13. The Finance Commission of Texas

The Finance Commission of Texas is not required to deliberate in open
session any matter made confidential by law."'

128. Id. § 551.078.
129. Op. Tex. Att'y Gen. No. DM-340 (1995).
130. TEx. GOV'T CODE ANN. § 551.079(a) (Vernon 1994 & Supp. 2000).
131. Id. § 551.079(b).
132. Id. § 551.080.
133. Id.§ 551.081.
134. Id. § 551.0811.



160 TEXAS TECH JOURNVAL OF TEXAS ADMINISTRATIVE LAW [Vol. 2:145

14. State Banking Board

The State Banking Board is not required to deliberate in open session any
matter made confidential by law.'

15. Certain School Board Deliberations

A school board is not required to deliberate in open session any case
involving the discipline of a public school child or a complaint by one school
district employee against another school district employee that results in the
need for an immediate hearing."3 6 If either a parent or guardian of the child,
or the employee against whom the complaint was brought requests an open
hearing, the school board cannot independently move to enter into executive
session.'37 In the case of a public school child, unless the child's parent or
guardian objects when an executive session is announced, the right to an open
hearing is waived. 38

16. School Board Operating Under Consultation Agreement

A school board operating under a consultation agreement with a
representative of an employee group, as authorized by the Education Code,
may deliberate in executive session regarding matters involving the standards,
guidelines, terms or conditions that either the board or the board's
representatives will follow.'39

17. Exclusion of a Witness from a Hearing

A governmental body investigating any matter can exclude a witness
from a hearing while examining another witness involved in the same
investigation.'40

18. Governing Board of Certain Providers of Health Care

The governing board of a municipal hospital, municipal hospital
authority, or hospital district may deliberate in executive session regarding the
pricing or financial planning information relating to either a bid or negotiation

135. Id. § 551.0812.
136. Id. § 551.082(a).
137. Id. § 551.082(b).
138. Unitedlndep. Sch. Dist., 911 S.W.2d at 127; Op. Tex. Att'y Gen. No. LO-95-082 (1995).
139. TEx. GOV'T CODE ANN. § 551.083 (Vernon 1994 & Supp. 2000).
140. Id. § 551.084.
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for the arrangement or provision of services or product lines if disclosure of
the information would advantage the competitors of the governing board.' 4'

This provision covers hospital districts created under general or special
law and nonprofit health maintenance organizations created under section
534.101 of the Health and Safety Code. 42

19. Section 551.086: Test Items, Public Power Utilities, and Economic.
Development Negotiations

Section 551.086 is the codification of three separate executive session
provisions. 43 One of these provisions relates to deliberations regarding test
items administered by a governmental body.'" A governmental body may
deliberate in executive session regarding a test item or information related to
a test item that might be included in a test for license renewal or the
certification for participation in a governmentally sanctioned activity. 45

The second provision deals with competitive matters involving certain
public power utilities. 4 6 Under this provision, certain utilities may deliberate,
vote, or take final action on any competitive matter defined in section
551.086(b)(3).'

4 7

The third provision addresses deliberations involving economic
development negotiations.' 4" A governmental body may deliberate or discuss
in executive session commercial or financial information received from a
business with which the governmental body is conducting economic
development negotiations. 4 In addition, the governmental body must want
the business to locate, stay, or expand in or near the territory of the
governmental body.'

E. Alternative Meeting Locations

In 1995, TOMA was amended to include provisions for holding meetings
by telephone conference call.' A governmental body is permitted to hold an
open or closed meeting by telephone conference call if:

141. Id. § 551.085(I).
142. Id. § 551.085(2).
143. Id. § 551.086.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id.
149. Id.
150. Id.
151. Id. § 551.125(a) (originally enacted as Act ofMay 3, 1999,76th Leg., R.S., ch. 100, § 1, 1999

Tex. Sess. Law).
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(a) an emergency or public necessity exists within the meaning of
Section 551.045 of [TOMA]; and

(b) the convening at one location of a quorum of the governmental
body is difficult or impossible; or

(c) the meeting is held by an advisory board." 2

All telephone conference call meetings must comply with TOMA notice
requirements and must specify the place of the telephone conference call
meeting as well as the regular location of meetings by the governmental
body.'53 Additionally, all open portions of the telephone conference call
meeting must be audible to the public at the location specified in the notice
and the meeting must be tape recorded." The tape recording will be available
to the public.'5

TOMA also requires that two-way communications be provided
throughout the telephone conference call meeting. Prior to speaking, the
identity of each party to the meeting be clearly stated for the record. 6

TOMA specifically authorizes specific governmental bodies to conduct
telephone conference call meetings in certain circumstances. 5 7  The
governmental bodies authorized to conduct such meetings include the
governing board of an institution of higher learning,'58 the Texas Board of
Criminal Justice, 59 the Board of Pardons and Paroles, 6 and the Texas Higher
Education Coordinating Board. 6' Telephone conference call meetings are
also authorized by the enabling statutes of some state agencies. 62

Live video transmission of meetings is also permitted under TOMA, as
long as a quorum of the governmental body is physically present at one
location of the meeting. 63 All video conference call meetings are subject to
TOMA notice requirements.' Specifically, the notice must state the place of
the meeting where the quorum of members will be present and specify the
intent to have those members present at the named location. 65 The notice

152. Id. § 551.125(b).
153. Id. § 551.125(c)-(d).
154. Id. § 551.125(e).
155. Id.
156. Id. § 551.125(f).
157. Id. §§ 551.121-.126.
158. Id. § 551.121(b).
159. Id. § 551.123.
160. Id. § 551.124.
161. Id. § 551.126(b).
162. TEx. AGRIC. CODE ANN. § 62.0021 (Vernon 1995 & Supp. 2000) (State Seed and Plant Board);

TEx. INS. CODE ANN. art. 9.48, § 14(g) (Texas Title Insurance Guaranty Association); TEX. INS. CODE
ANN. art. 21.28-C, § 8(k) (Texas Property and Casualty Insurance Guaranty Association) (Vernon Supp.
2000).

163. TEx. GOV'T CODE ANN. § 551.127(a)-(b) (Vernon 1994 & Supp. 2000).
164. Id. § 551.127(c).
165. Id. § 551.127(d).
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must also state the place(s) where the remaining participating members of the
governmental body will be located.'" TOMA requires each location to
remain visibly and audibly open to the public for the duration of the
meeting. 6' Each location must accommodate two-way communication
throughout the meeting, with each participant remaining visible and audible,
while speaking, to all other participants.'68 Finally, the speaking participant
is required to remain visible to the public in attendance during the open
portion of the meeting.16

The quality of audio and video signals are established by the Department
of Information Resources and the quality of the signal at each meeting
location site must meet or exceed those standards.' TOMA permits a
governmental body to allow a member of the public to testify at a meeting
from a remote location regardless of whether a member of the governmental
body was also participating in the meeting from a remote location.",

The Legislature amended TOMA in 1999 to authorize a governmental
body to broadcast an open meeting over the Internet." If a governmental
body chooses to broadcast its meetings on the Internet, it is required to
establish a website and provide access to the broadcast from that site. " The
same notice requirements apply to Internet meetings as to all other meetings
under TOMA.7 4

IV. NOTICE REQUIREMENTS UNDER TOMA

The issue of notice and the amount of disclosure required under TOMA
has long been a source of litigation. Section 551.041 requires written notice
of all meetings: "A governmental body shall give written notice of the date,
hour, place, and subject of each meeting held by the governmental body." It
is difficult to set a single standard for all meeting notices because the
determination of whether a particular notice item complies with TOMA
generally requires a fact intensive inquiry. 7 ' To further frustrate matters, no
judicial decision or Attorney General decision has concluded that a
governmental body must indicate in a notice whether the subject matter of the

166. Id.
167. Id. § 551.127(d)-(e).
168. Id. § 551.127(g).
169. Id.
170. Id. § 551.127(h)-(i).
171. Id. § 551.127(0).
172. Id. § 551.128 (as amendedby Act of May 3, 1999, 76th Leg., R.S., ch. 100, §1, 1999 Tex.

Gen. Laws 488).
173. Id. § 551.128(c).
174. ld.
175. River Rd. Neighborhood Ass'n v. South Tex. Sports, 720 S.W.2d 551, 557 (Tex. App.-San

Antonio 1986, writ dism'd w.o.j.).
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meeting will be discussed in either an open or executive session. 6 What the
courts and the Attorney General have agreed upon is that a governmental body
must give the public advance notice of the subjects it will consider either in
an open meeting or in an executive session."" The bottom line is that the
notice must be sufficient to adequately inform the public of the subjects to be
considered during a meeting.

A. Sufficiency of Notice

The issue of sufficiency is not a bright line test, but is dependent on a
number of factors, including whether the subject matter is adequately
described and is of special interest to the community.' The Texas Supreme
Court addressed this issue in City of San Antonio v. Fourth Court of
Appeals.'" In that case, the City Council adopted an ordinance condemning
fifteen separate tracts of land totaling 930.315 acres for the construction of a
reservoir."s° The City posted the agenda of the meeting inside the city hall and
outside the main entrance to the building.' s' The notice read as follows: "An
Ordinance determining the necessity for and authorizing the condemnation of
certain property in County Blocks 4180, 4181, 4188, and 4297 in Southwest
Bexar County for the construction of the Applewhite Water Supply Project."8

The appellant argued the notice failed under TOMA because it did not
describe in sufficient detail the condemnation ordinance or the land to be
condemned by the ordinance.' The court disagreed, holding the notice was
sufficient to inform a land owner the city was considering condemning his
land.'"' The notice informed readers the City was considering the ordinance,
the location of the property subject to condemnation, and that the purpose of
the condemnation was to construct the Applewhite Water Supply Project. "

"The Open Meetings Act is not a legislative scheme for service of process; it
has no due process implications. Rather, its purpose is to provide openness
at every stage of [a governmental body's] deliberations."'"

176. Op. Tex. Att'y Gen. No. JC-0057 (1999).
177. Cox Enters., Inc. v. Board of Trustees, 706 S.W.2d 956,960 (Tex. 1986); Porth v. Morgan,

622 S.W.2d 470, 476 (Tex. App.-Tyler 1981, writ ref'd n.r.c.).
178. See River Rd NeighborhoodAss'n, 720 S.W.2d at 556; Bay Ridge Util. Dist. v. 4M Laundry,

717 S.W.2d 92, 103 (Tex. App.-Houston [14th] 1986, writ ref'd n.r.e.).
179. 820 S.W.2d 762 (Tex. 1991).
180. Id. at 764.
181. Id.
182. Id.
183. Id.
184. Id.
185. Id. at 765-66.
186. Id. at 765 (quoting Acker v. Texas Water Comm'n, 790 S.W.2d 299, 300 (Tex. 1990))

(bracketed language added by the court).
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But general topics like "personnel" or "litigation" may not satisfy the
sufficient notice requirement of TOMA. For example, in Cox Enterprises,
Inc. v. Board of Trustees of the Austin Independent School District,'"7 the
Texas Supreme Court held that a posted agenda listing only general topics
such as "personnel," "litigation," and "real estate" did not provide the public
adequate notice of the School Board's executive sessions. '" The general topic
of "personnel" referenced the selection and appointment of a new school
superintendent."8 9 "Selection of a new school superintendent is not in the
same category as ordinary personnel matters-and a label like 'personnel' fails
as a description of that subject.""9 The court further pointed out that the
general topic "litigation" was insufficient to describe a major desegregation
lawsuit that had been pending for several years.' 9 ' While TOMA does not
require a governmental body to reveal its litigation strategy, a governmental
body cannot use TOMA to thwart public access to any discussion involving
litigation.' 92

B. Posting Notice

TOMA also specifies rules regarding notice posting locations. For
example, a state governmental body must provide notice of each meeting to
the Secretary of State who will then post the notice on the Internet."" County
governmental bodies, however, must post notice of each meeting on a publicly
accessible bulletin board at the county courthouse,'9 and municipal
governmental bodies must post notice in the city hall of that municipality.' 95

School districts are required to post notice of meetings on a publicly
accessible bulletin board in the central administrative office of the district.' 9'
In the event the news media requests special notice and has agreed to
reimburse the district for associated costs, the school district must provide
notice by either telephone or telegraph to the requestor."97 Governing boards
of institutions of higher learning must not only comply with other applicable
TOMA notice provisions, but also post notice at the courthouse and publish
notice in that institution's student newspaper if an issue will be published

187. 706 S.W.2d at 956.
188. Id. at 957.
189. Id. at 959.
190. Id.
191. Id.
192. See Id.
193. TEx. GOv'T CODE ANN. § 551.048(a)-(b) (Vernon 1994 & Supp. 2000).
194. Id. § 551.049.
195. Id. § 551.050.
196. Id. § 551.051.
197. Id. § 551.052(a)-(b).
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between the time of the posting and the meeting.'" The governing board, at
its discretion, may also post notice in other places convenient to the public.'"

District or political subdivisions are subject to posting requirements
depending upon the size of the subdivision. 20 For subdivisions' extending into
fewer than four counties, TOMA requires posting notice in the administrative
office of the district or political subdivision and that notice be provided to the
county clerk in which the administrative office of the subdivision is located.20'
TOMA requires the county clerk to post the notice on a publicly, accessible
bulletin board in the county courthouse.20 2 Subdivisions extending into four
or more counties follow the same posting requirements as the smaller
divisions, but must provide notice to the Secretary of State who will post the
notice on the Internet. °3

C. Timetables for Posting Notice

TOMA directs not only the method of posting notices, but also the time
of posting. The general rule is that notice must be posted seventy-two hours
prior to the scheduled time of the meeting: "The notice of a meeting of a
governmental body must be posted in a place readily accessible to the general
public at all times for at least 72 hours before the scheduled time of the
meeting, except as provided by Sections 551.044-551.046. "112 4

An exception to this rule involves governmental bodies that exercise
statewide jurisdiction.' In that case, the Secretary of State must post notice
of any meeting involving a state board, commission, department, or officer
having statewide jurisdiction on the Internet seven days prior to the day of the
meeting. 20 This exception does not apply to the Texas Workers'
Compensation Commission or to the governing board of an institution of
higher education. 2 7

While each of these provisions initially appears clear-cut, problems arise
when the general rule runs headlong into the requirement of posting notice in
places of public access. The crux of the problem is that these facilities are not
continuously open to the public. The Texas Supreme Court attempted to
remedy this problem in City of San Antonio v. Fourth Court of Appeals.00 In

198. Id. § 551.055(1)-(2).
199. Id. § 551.055(3).
200. Id. §§ 551.053-.054.
201. Id. § 551.054(a)(i)-(2).
202. Id. § 551.054(b).
203. Id. § 551.053(aX2), (b).
204. Id. § 551.043.
205. Id. § 551.044.
206. Id.
207. Id. § 551.044(b)(i)-(2).
208. 820 S.W.2d 762 (Tex. 1991).
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that case, the City posted notice of a February 15, 1990 meeting on February
12, 1990-more than satisfying the 72-hour requirement.209 The notice was
posted both inside the city hall building and on a kiosk located in front of the
main entrance to the building.210 The reason for posting notice on the kiosk
was because the city hall building was closed to the public in the evenings
and, therefore, not continuously available to the public. 2 ' The court held the
twin postings made the notices readily accessible to the public at all times
during the 72-hour period prior to the meeting."' The key to this decision was
whether substantial notice had been timely posted.2"1 While this may seem to
be a minimalist test at best (as argued by the Dissent),21 4 this has nonetheless
been the standard rule when determining whether a notice substantially
complies with TOMA.

The second exception to the "72-hour rule" involves emergency meetings
and supplement notice of subjects added to a meeting after the initial
posting."' In either situation, notice must be posted for at least two hours
prior to the time the meeting is convened.2"6 One benefit of this rule is that in
the event of an emergency, the governmental body will not have to schedule
a separate meeting to deal with the uemergency issue."2" Instead, the
governmental body may consider the issue during a previously scheduled
meeting. 18 However, if any change in the agenda is not posted two hours
prior to the beginning of the meeting, the governmental body risks violating
TOMA.219

.TOMA provides explicit guidelines as to whether a particular issue
constitutes as an "emergency."' Generally, to qualify as an emergency, there
must exist an imminent threat to the public health and safety or a reasonably
unforeseeable situation requiring immediate action. " For example, in River
Road NeighborhoodAssociation v. South Texas Sports,u2 the court held that
because the School Board knew weeks ahead it would have to take action on

209. Id. at 766.
210. Id.
211. Id.
212. Id. at 769.
213. See id.
214. Id. at 777.
215. TEX. GOV'T CODE ANN. § 551.045 (Vernon 1994 & Supp. 2000).
216. Id. § 551.045(a).
217. Id.
218. Id.
219. Id.
220. Op. Tex. Att'y Gen. No. JM-985 (1988).
221. TEX. Gov'TCODEANN. § 554.045(bX)-(2) (Vernon 1994 & Supp. 2000); see also Markowski

v. City of Marlin, 940 S.W.2d 720, 724 (Tex. App.-Waco 1997, writ denied).
222. 720 S.W.2d 551 (Tex. App.-San Antonio 1986, writ dism'd w.o.j.).
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a specified date, the situation did not fit the definition of "emergency" for
TOMA purposes and, therefore, no waiver of the 72-hour requirement. 221

V. KEEPING TRACK OF THE MINUTES: RECORDS OF MEETINGS

TOMA requires governmental bodies to either prepare and maintain
minutes or tape record each open session.2  The minutes must state the
subject matter of each open session deliberation and record each vote, order,
decision, or action taken during that session.' Both the minutes and the tape
recordings of any open session are available to the public under the Open
Records Act.226

When executive sessions are involved, TOMA requires a governmental
body to keep either a certified agenda or make a tape recording unless the
session involves an attorney consultation. 2 7 TOMA does not require the
agenda to represent a verbatim transcript of the executive session, but it must
contain more than one or two descriptive words of the subjects discussed.
It is the responsibility of the presiding officer to certify that the agenda is a
true and correct record of the executive session proceedings. 229 A certified
agenda must include the following information: (1) a statement of the subject
matter of each deliberation; (2) a record of any further action taken; and (3)
an announcement by the presiding officer at the beginning and end of the
meeting indicating the date and time. 3° Furthermore, the agenda must be kept
at least two years after the date of the session.3 If a lawsuit is brought during
this two year period, the agenda or tape recording of that session must be kept
until final adjudication of the lawsuit. 2

In certain circumstances, when a lawsuit is brought in district court and
involves a TOMA violation, a court may have access to the agenda or tape
recording of an executive session.?3  For example, a district court is
authorized to admit either all or part of the agenda or tape recording as
evidence on entry of final judgment in an action alleging a TOMA violation.3 4

In effect, the admission into evidence of the agenda or tape recording provides

223. Id.
224. TEx. GOV'T CODE ANN. § 551.021 (Vernon 1994 & Supp. 2000).
225. Id.; see also Op. Tex. Att'y Gen. No. H-1163 (1978).
226. Id. § 552.022; see also Op. Tex. Att'y Gen. No. JM-1 143 (1990), Tex. Att'y Gen. ORD-225

(1979), ORD-32 (1974).
227. Id. § 551.103(a); see also § 551.071.
228. Op. Tex. Att'y Gen. No. JM-840 (1988).
229. TEx. Gov'T CODE ANN. § 551.103(b) (Vernon 1994 & Supp. 2000).
230. Id. § 551.103(c)(!)-(3).
231. Id. § 551.104(a).
232. Id.
233. Id. § 551.104(bX1)-(3).
234. Id. § 551.104(bX2).
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the only method under Texas law whereby these records are released to the
public.

25

A certified agenda or tape recording of an executive session is
confidential unless preempted by federal law.? 6 A member of a governmental
body, whether or not she participated in the meeting, is entitled to inspect the
certified agenda or tape recording pursuant to any procedures adopted by the
governmental body for such a review.2" The rationale for allowing a
governmental body member to inspect the agenda or tape recording is that
such a member is not considered a member of the public for whom inspection
is prohibited." However, the member of a governmental body cannot make
a copy of the agenda or tape recording. 39 This restriction also applies to a
former member of a governmental body after he leaves.office.24 1

VI. PENALTIES AND REMEDIES

TOMA does not authorize the Attorney General to interpret or enforce
TOMA.provisions. The Attorney General is authorized under other statutes
to issue legal opinions and it is through these statutes that the Attorney
General can address and resolve questions of law arising under TOMA.
The Attorney General cannot address questions of fact relating to TOMA as
these determinations are made by the courts. 2 In that regard, the courts have
several remedies at their disposal to assist in their resolution of TOMA
disputes. One remedy is a writ of mandamus to compel a governmental body
to perform its duties as required under TOMA.' 3 Second, a court could issue
an injunction to restrain a governmental body from doing or continuing to do
a certain act.' Consequently, most appeals are filed in district court because
jurisdiction of original mandamus and injunctive proceedings lies with these
courts. 415 However, a county court may have concurrent jurisdiction over such
a matter if the plaintiff pleads an amount in controversy sufficient to trigger
the county court's jurisdiction.'

235. Op. Tex. Att'y Gen. No. JM-995 (1988).
236. EEOC v. City of Orange, 905 F. Supp. 381, 382 (E.D. Tex. 1995).
237. OP. Tex. Ar'Y GEN. No. JC-120 (1999).
238. Id.
239. Id.
240. Id.
241. TEx. GOV'T CODE ANN. §§ 402.041-.045 (Vernon 1998 & Supp. 2000).
242. See, e.g., Op. Tex. Att'y Gen. Nos. JC-256 (2000), DM-95 (1992), JM-840 (1988), H-56

(1973), 0-2911 (1940).
243. TEx. GOV'T CODE ANN. § 55 1.142(a) (Vernon 1994 & Supp. 2000).
244. Id.
245. Martin v. Victoria Indep. Sch. Dist., 972 S.W.2d 815, 818 (Tex. App.-Corpus Christi 1998,

pet. denied).
246. Id.
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Any interested person, including members of the news media, may bring
an action for mandamus or injunctive relief against a governmental body. 47

Interpreted broadly, the term "interested person" includes an individual, an
environmental group,2 4 a government league,2 49 or a police officers'
association.25 Furthermore, an interested person may also seek declaratory
relief under the Uniform Declaratory Judgments Act (UDJA).251 Under the
SUDJA, a court is authorized to determine the rights, status, duties, and other
legal relations of individuals and thereby determine the validity of a
governmental body's actions.'

TOMA authorizes a court to exercise discretionary power in awarding
reasonable attorneys fees and litigation costs to the prevailing party in a suit
alleging a TOMA violation .2  A court can also award additional monetary
damages. For example, in Ferris v. Texas Board of Chiropractic
Examiners,254 an employee of a governmental agency was terminated in
violation of TOMA, and as a result the court awarded back pay.255

Additionally, under section 551.146, any individual, corporation, or
partnership that unlawfully discloses to the public either a certified agenda or
tape recording of an executive session may be liable for actual damages,
reasonable attorneys fees, court costs, and exemplary damages.25 6

In addition to attorneys fees, court costs and other types of damages, a
court has the authority to void any action taken by a governmental body in
violation of TOMA. zs This provision grants discretionary power to a court
to invalidate any action of a governmental body that contravenes TOMA.15

Finally, any subsequent action taken by a governmental body to rectify or
ratify an action previously made in violation of TOMA must comply with all
applicable TOMA provisions.259

Criminal penalties are also available under TOMA.W For example,
knowingly conspiring to circumvent TOMA by meeting to secretly deliberate
in numbers less than a quorum is a misdemeanor offense punishable by

247. TEX. GOV'T CODE ANN. § 551.142(a) (Vernon 1994 & Supp. 2000).
248. Save Our Springs Alliance, Inc. v. Lowry, 934 S.W.2d 161 (Tex. App.-Austin 1996, orig.

proceeding [leave denied]).
249. Id.
250. Rivera v. City of Laredo, 948 S.W.2d 787, 792 (Tex. App.-San Antonio 1997, writ denied).
251. Board of Tr. of the Austin indep. Sch. Dist., 679 S.W.2d at 86; TEX. Civ. PRAC. & REM. CODE.

ANN. § 37.003 (Vernon 1997).
252. TEX. Civ. PRAC. & REM. CODE. ANN. § 37.003 (Vernon 1997).
253. TEX. GOV'T CODE § 551.142(b) (Vernon 1994 & Supp. 2000). The UDJA similarly authorizes

an award of attorneys fees.
254. 808 S.W.2d 514 (Tex. App.-Austin 1991, writ denied).
255. Id.
256. TEX. Gov'T CODE ANN. § 551.146(a)(l)-(2) (Vernon 1994 & Supp. 2000).
257. Id. § 551.141.
258. Id.
259. Op. Tex. Att'y Gen. No. H-419 (1974).
260. TEX. GOV'T CODE ANN. §§ 551.143-. 146 (Vernon 1994 & Supp. 2000).
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confinement in county jail not to exceed six months or a fine not to exceed
$500, or both.26' An individual commits a criminal offense by either calling,
aiding in calling, or participating in a closed meeting not authorized under
TOMA.262 However, the 1999 amendment to section 551.144 provides an
affirmative defense to prosecution under subsection (a) if a member of a
governmental body can show she acted in reasonable reliance upon a court
order or a written interpretation of TOMA rendered in either a court opinion,
an Attorney General opinion, or an opinion of an attorney for the
governmental body.263 Finally, certain TOMA violations regarding certified
agendas or tape recordings of executive sessions are punishable as Class B or
Class C misdemeanors.2"

VII. CONCLUSION

The underpinning premise of TOMA is to facilitate public access to
governmental meetings generated by those entities functioning as public
servants. TOMA accomplishes this task by providing rules and procedures
for the meetings, notices, and records for governmental bodies throughout
Texas, thus achieving uniformity of access in state and local government. By
unlocking the doors of governmental meeting places to the public, TOMA
offers an open invitation to participate in our government's daily political life.

by Kathryn L. Martin

261. Id. § 551.143.
262. Id. § 551.144(a)(1)-(3).
263. Id. (as amended by Act of May 22,1999, 76th Leg., R.S., ch. 647, § 3, 1999 Tex. Gen. Laws

3218, 3219).
264. TEX. GOv'TCODEANN. §§ 551.145-.146 (Vernon 1994 & Supp. 2000).


