
In-Service Conscientious Objectors: Jurisdiction for Judicial Review

I. INTRODUCTION

Situations in which military personnel claim to have become
conscientiously opposed to specific military assignments or continued
military duty have become quite frequent in recent years. The armed
forces have recognized that many of these claims are honest and
sincere, and have created a conscientious objector status for service
personnel patterned after the conscientious objector exemption
available to civilians faced with military induction.

The same regulations which-establish the substantive requirements
also spell out the administrative procedures to be followed by a
serviceman in applying for conscientious objector recognition. Since
these procedures are specific and exclusive, they are relatively easy to
follow and leave little room for argument concerning compliance

I. Because of the deep rooted American tradition of individual religious freedom, some
form of exemption from combatant service has been provided for conscientious objectors since
the Colonial era. The history of that exemption, as it relates to this comment, has been succinctly
stated in Hammond v. Lenfest, 398 F.2d 705, 708 (2d Cir. 1968), as follows:

For our purposes it is sufficient to note that commencing as early as 1661-in the
Colony of Massachusetts-and continuing to the present, statutory provisions have
been' in existence recognizing the special problems and status of conscientious
objectors. . . . Despite the consistent national policy of exempting conscientious
objectors from the full rigors of conscription, similar treatment has not been afforded
those who become conscientious objectors after entering the service. Thus, both the
language of the present draft law, see 50 U.S.C. App. § 4560), and judicial decisions
made clear that the procedural and substantive protections of the statute apply to those
facing induction and not to enlisted or inducted personnel already in the armed
services. . . . Indeed, until 1962, the Department of Defense had no procedures
permitting the discharge of military personnel for reason of conscientious
objection. . . . But, in 1962, pursuant to the authority of 10 U.S.C. § 133 (1964)...
the Secretary of Defense issued Department of Defense Directive [DOD] No. 1300.6
(August 21, 1962), providing that:

"No vested right exists for any individual to be discharged from military
service at his own request before the expiration of his terms of service,
whether he is serving voluntarily or involuntarily. . . The fact of
conscientious objection does not exempt men from the draft; however, the
Congress has deemed it more essential to respect a man's religious beliefs
than to force him to serve in the Armed Forces. . . . Consistent with this
national policy, bona fide conscientious objection by persons who are
members of the Armed Forces will be recognized to the extent practicable
and equitable."

The purpose of this directive was to establish "uniform procedures for the utilization of
conscientious objectors in the Armed Forces and considerations of requests for discharge on the
grounds of conscientious objection." Department of Defense Directive [DOD] No. 1300.6, pt. I.

2. The procedures apply to all personnel of the Army, Navy, Air Force, Marine Corps,



TEXAS TECH LA W REVIEW

However, after the appropriate military authorities have denied a
serviceman's application for conscientious objector status, there has
been considerable room for argument as to the proper forum for
judicial review. Does jurisdiction lie in the federal or military courts?
There are two views, both supported by respectable authority.

Those who advocate military jurisdiction urge that judicial
recognition as a conscientious objector for a serviceman is acquired
through refusal to obey an order to which he is conscientiously
opposed. Then when he is court-martialed for failure to obey orders he
defends on the ground of improper denial of conscientious objector
status by military administrative authorities. Obviously, this view
assumes that the serviceman will be allowed to raise his alleged
wrongful classification as a defense in the court-martial and also that
this tribunal is a competent forum to decide the merits of his claim.
Under this view such a trial is a remedy that the serviceman must have
exhausted prior to intervention by the federal courts. Therefore,
jurisdiction of the military courts is exclusive. This view is illustrated
by the extensive litigation involving Captain Dale E. Noyd, United
States Air Force, which is discussed in Part II, below.

The view supporting federal court jurisdiction maintains that the
serviceman may petition for a writ of habeas corpus and that a court-
martial is not necessary to have exhausted military remedies. In the
past this view has been grounded partly on the theory that the
serviceman could not raise improper classification as a defense in a
court-martial convened to try him for refusal to obey orders. Under
this view it had been assumed that the decision of the military
administrative agency was final and binding on the military courts and
would not be questioned in the court-martial. This view is illustrated
by the case discussed in Part I l, below.

The most recent decision rendered in the Noyd litigation is that

and to all Reserve components thereof. DOD No. 1300.6, pt. II. Although the directive makes
no distinction between inductees and enlistees it does provide that: -[R]equest for discharge after
entering military service, based solely on conscientious objection which existed but was not
claimed prior to induction or enlistment cannot be entertained. Similarly, requests for discharge
based solely on conscientious objection claimed and denied by Selective Service prior to induction
cannot be entertained." Id. pt. Ill. The procedure to be followed in processing a claim is described
in detail in Part V, which provides the basis for the regulations promulgated by the individual
serv:ces implementing the directive. See Army Reg. 635-20 (May I, 1967); Air Force Reg. 35-24
(March 8, 1963); Bureau of Naval Personnel Instruction 1616.6 (Nov. 15, 1962).

The current version of DOD No. 1300.6 was issued May 10, 1968 and became effective 30
days after date of issue. The services have been operating under the 1968 version of DOD No.
1300.6 since June 10, 1968. For a discussion of changes in the procedure pertinent to this
comment, see note 47 infra.
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of the United States Court of Military Appeals in United States v.
Noyd.3 In this decision the highest military court held, inter alia, that
the court-martial was a proper forum to pass on a serviceman's claim
of wrongful denial of conscientious objector status. The court did not
hold that the court-martial method was exclusive, or that federal courts
lacked habeas corpus jurisdiction in such cases. Nonetheless, the
decision strengthens the position of those advocating the military court
view, and weakens the opposing federal court view because there is no
longer any doubt that the military courts can decide the merits of the
serviceman's claim to conscientious objector status.

The purpose of this comment is to determine whether, in view of
the rule of law announced in the principal case, the doctrine of
exhaustion of remedies should be asserted to defeat habeas corpus
jurisdiction of the federal courts. In other words, should those courts
which have followed the federal view prior to the decision in the
principal case now decline to accept jurisdiction by way of habeas
corpus because the serviceman has an adequate remedy within the
military judicial system?

To accomplish this, two cases-each the leading case advocating
the opposing views-will be presented in order that the mechanics of
the two methods may be examined and compared. Then a conclusion
will be offered as to whether the impact of the principal decision,
combined with the doctrine of exhaustion of remedies, should operate
to eliminate the writ of habeas corpus in the federal courts as a method
of judicial review for a serviceman who has been denied recognition as
a conscientious objector.

II. THE NOYD LITIGATION

A. Noyd v. McNamara'

The facts on which the original court action in this case was
predicated were uncontested throughout the entire course of litigation.
In brief, Captain Dale E. Noyd participated in the Air Force ROTC
program for 4 years at Washington State University from which he
graduated in 1955 as a distinguished military graduate. He then
accepted a regular Air Force commission and has been on continuous

3. United States v. Noyd, 18 U.S.C.M.A. __, 40 C.M.R. __, No. 21,642, Aug. 15.
1969 (hereinafter referred to as the principal case).

4. 267 F. Supp. 701 (D. Colo.), affd, 378 F.2d 538 (10th Cir.), cert. denied, 389 U.S. 1022
(1967).

1969]
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active duty since that time. Captain Noyd received Air Force pilot
training and had attained the status of senior pilot. He attended the
University of Michigan for 3 years at Air Force expense in return for
which he committed himself to serve until June 1969. At the University
of Michigan he received a master's degree and also completed the
academic study necessary for a Ph.D. degree.

After 11 years of honorable service, while serving as assistant
Professor of Psychology at the United States Air Force Academy,
Captain Noyd developed a belief in ethical or religious "humanism"
and consequently "became a conscientious objector to wars of
aggression, particularly to the Vietnamese conflict.",

Captain Noyd submitted applications for resignation under both
Air Force Regulation [AFR] 36-12 (in the best interests of the Air
Force), and on specific grounds of conscientious objection under
provisions of AFR 35-24. The applications specified that Captain
Noyd sought either acceptance of his resignation or reassignment to
duties not in conflict with his conscientious position. Both applications
were rejected and Captain Noyd was subsequently assigned to Cannon
AFB, New Mexico, for upgrading in a type of aircraft that was being
used in Vietnam. There was a strong probability that "anyone
receiving training at Cannon [could] anticipate transfer to the combat
zone."7 Various attempts by Captain Noyd and his counsel prior to
the transfer date to obtain reassignment not in conflict with his
conscience and thus avoid litgation were unavailing.'

On March 27, 1967, an action was instituted in the United States
District Court for the District of Colorado seeking declaratory
judgment, injunctive relief, relief in the nature of habeas corpus, 9 and

5. Noyd v. McNamara, 378 F.2d 538, 539 (10th Cir. 1967).
6. The stated purpose of Air Force Regulation 35-24, dated March 8, 1963, was to establish

"uniform procedures for the utilization, assignment, and consideration of requests for separation
of conscientious objectors." It implemented DOD No. 1300.6, "Utilization of Conscientious
Objectors and Procedures for Processing Requests for Discharge Based on Conscientious
Objection," dated August 21, 1962, note I supra.

7. Noyd v. McNamara, 267 F. Supp. 701, 705 (D. Colo. 1967).
8. Brief for Appellant at 3, Noyd v. McNamara, 378 F.2d 538 (10th Cir. 1967).
9. Any person in the armed forces is in custody within the requirements of section 2241 of

28 U.S.C. and an application for writ of habeas corpus is a proper remedy to test the legality of
such detention. A petition for writ of habeas corpus is also a proper method of obtaining judicial
review of denial of conscientious objector claims. United States v. Seeger, 380 U.S. 163 (1965);
Estep v. United States, 327 U.S. 114 (1946); Hammond v. Lenfest, 398 F.2d 705 (2d Cir. 1968);
Gann v. Wilson, 289 F. Supp. 191 (N.D. Cal. 1968). This is illustrative of the modern trend to
remove restrictions on the use of the "great writ" to achieve its historic purpose. "[Habeas
corpus] is not now and never has been a static, narrow, formalistic remedy; its scope has grown
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ancillary relief. Captain Noyd alleged, inter alia, that his applications
for conscientious objector status and either separation or appropriate
reassignment were improperly and discriminatorily denied by the Air
Force in violation of his constitutional rights and relevant statutes and
regulations.'"

Of the several recent previous habeas corpus proceedings instituted
by military personnel seeking judicial review of a denial of
conscientious objector status," this case promised to be the most
interesting and important. Not only was the moving party a regular
commissioned officer of long and honorable service, but in addition,
his religious beliefs were somewhat removed from those of the
"orthodox" conscientious objector. Moreover, his objection was
selective rather than total. It was anticipated that the restrictions on
judicial review of claims of this nature which had been recently relaxed
somewhat might be even further relaxed to allow adjudication of the
case on its merits. 2 It was also anticipated that the case would result

to achieve its grand purpose-the protection of individuals against erosion of their right to be
free from wrongful restraints on their liberty." Jones v. Cunningham, 371 U.S. 236, 243 (1963).
For an excellent presentation of the role of habeas corpus in these situations, see Comment,
Administrative Law-Habeas Corpus Granted to In-Service Conscientious Objector, 43
N.Y.U.L. REV. 988 (1968).

10. On appeal Captain Noyd set forth his specific grievances in the following language:
I. His [Captain Noyd's] application for recognition as a conscientious objector,

and either separation or appropriate reassignment, was improperly denied by the Air
Force, in violation of his constitutional rights and relevant statutes and regulations.

2. A FR 35-24, which specifies the manner in which applications for conscientious
objection are processed, evaluated and adjudicated, is unconstitutional, both on its face
and as applied to appellant, in that it is totally devoid of the minimum standards of
procedural due process.

3. The Air Force failed to follow its own promulgated regulation, and violated
the specific provision of AFR 35-24, in that appellant's commanding officer, the
appellee General Moorman, failed to indicate the reasons for recommending
disapproval of appellant's application.

Brief for Appellant at 3, Noyd v. McNamara, 378 F.2d 538 (10th Cir. 1967).
I1. Chavez v. Fergusson, 266 F. Supp. 879 (N.D. Cal. 1967), appeal dismissed, 395 F.2d

215 (9th Cir. 1968); Brown v. McNamara, 263 F. Supp. 686 (D.N.J. 1967), affd, 387 F.2d 150
(3d Cir. 1967), cert. denied, 390 U.S. 1005 (1968); Gilliam v. Reaves, 263 F. Supp. 378 (W.D.
La. 1966); In re Kanewske, 260 F. Supp. 521 (N.D. Cal. 1966), appeal dismissed, 383 F.2d 388
(9th Cir. 1967); In re Green, 156 F. Supp. 174 (S.D. Cal. 1957), appeal dismissed, 264 F.2d 63
(9th Cir. 1959).

12. In three of the cases cited in note II supra, Brown v. McNamara. In re Kanewske,
and Gilliam v. Reaves, the courts, although failing to grant the relief sought, at least accepted
jurisdiction of the cause, resisting the urge to dismiss the cause as nonjusticiable. See Comment,
God, The Army, and Judicial Review: The In-Service Conscientious Objector, 56 CALIF. L. REV.
379, 384-95 (1968), for an excellent summary of these cases, particularly concerning the great
"diversity of judicial thinking extant in this area [judicial review of in-service conscientious
objector claims]." Id. at 391.
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in a decision as to whether the recent "standard of conscience"
enunciated in United States v. Seeger 3 would be applied to
conscientious objections to a particular war as it had been to total
pacifists.

However, the merits of Captain Noyd's claim were never reached
and this important question concerning selective conscientious
objection was destined to go unanswered in the federal courts. The
district court avoided this issue and denied the petition for habeas
corpus by concluding that it did not have jurisdiction of the cause,
essentially because Captain Noyd had failed to exhaust his military
remedies. Specifically, in dismissing the petition, the district court
described what it considered to be the main issue in the following
words:

The threshold question is whether this court has jurisdiction to
entertain the suit and grant the relief requested. On its face it is a
collateral attack on an administrative decision which is made prior
to completion of the proceedings in that department. It anticipates the
refusal of the Air Force to recognize plaintiff's stand and seeks to
avoid court-martial proceedings and the imposition of sanctions.
Thus, the initial question is whether the plaintiff has exhausted the
remedies which exist within the military establishment whereby this
court can entertain the action."

The court's answer to its statement of the main issue was:

We conclude we are without jurisdiction to hear plaintiff's claim. It
is a collateral attack. . . . We must restrain ourselves from
interfering with the military processes. Plaintiff would have us short
circuit all of these proceedings so as to spare him from military
justice. 5

The Court of Appeals for the Tenth Circuit, in a per curiam
opinion, affirmed the decision of the lower court," expanding
somewhat on the exhaustion of remedies theory and indicated its
reluctance to interfere in military matters with the following:

13. 380 U.S. 163 (1965). In this landmark case concerning a claim of conscientious
objection based on beliefs that could not be termed religiously orthodox, the Supreme Court said:

[The test of belief "in relation to a Supreme Being" is whether a given belief that is
sincere and meaningful occupies a place in the life of its possessor parallel to that filled
by the orthodox belief in God of one who clearly qualifies for the exemption. Id. at
165-66.

14. 267 F. Supp. 701, 705 (D. Colo. 1967).
15. Id. at 708.
16. Noyd v. McNamara, 378 F.2d 538 (10th Cir. 1967).
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We affirm the judgment for the reasons set forth in the trial court's
opinion and adopt his opinion as the opinion of this court, adding
only a few comments pertinent to the appellate argument urged by
counsel.

The trial counsel dismissed appellant's action for lack of
jurisdiction and we agree. Although appellant has exhausted his
administrative remedies as that term is concerned with Air Force
regulations, he has not exhausted the military process and has not
been denied, nor can we anticipate that he will be denied, a full
consideration of his constitutional rights within the complete scope of
that process. 7

Petition for writ of certiorari was denied by the United States
Supreme Court with only Mr. Justice Douglas of the opinion that
certiorari should have been granted.

The effect of the judgment rendered in the Noyd case was to deny
review primarily on the ground that Captain Noyd had not exhausted
all military remedies. Evidently, in the opinion of the courts, the final
step in the process of exhaustion of remedies was a refusal to obey the
reassignment order to which he was opposed and suffer subsequent
punishment as a result of a court-martial. As previously stated, the
courts did not reach the merits of his claim that he had been wrongfully
refused recognition as a conscientious objector.

B. United States v. Noyd 9

As expected, Captain Noyd stood by his convictions. He refused
to participate in training in the new type aircraft and the exhaustion
theory of Noyd was put to the test in the military courts. Captain
Noyd was tried by a general court-martial at Cannon Air Force Base
for violation of Article 90 of the Uniform Code of Military Justice.'
He pleaded not guilty but was found guilty of the charge and

17. Id. at 539-40 (emphasis added).
18. Noyd v. McNamara, 389 U.S. 1022 (1967) (cert. denied).
19. A.C.M. 20121,_ C.M.R.-, (Bd. of Rev., U.S.A.F., Sept. 3, 1968).
20. The specification under that charge read as follows:
In that Captain Dale E. Noyd, United States Air Force, 524th Tactical Fighter
Squadron, 275th Tactical Fighter Wing, Cannon Air Force Base, New Mexico, having
received a lawful command from Colonel Homer K. Hansen, his superior officer, "'To
perform duties as instructor pilot tomorrow, 5 December 1967, as scheduled," did, at
Cannon Air Force Base, New Mexico, on or about 5 December 1967, willfully disobey
the same.

Letter from Mr. Alfred C. Proulx, Clerk of the Court, United States Court of Military Appeals,
to R. Charles Gentry, Jan. 24, 1969, on file with the Texas Tech Law Review.

1969]
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specification and sentenced to dismissal, forfeiture of all pay and
allowances, and confinement at hard labor for 1 year.

The convening authority designated the United States Disciplinary
Barracks, Fort Leavenworth, Kansas, as the place of confinement
pending completion of appellate review." Counsel for Captain Noyd
had recognized from the beginning that the exhaustion theory clearly
applied to appeals of court-martial judgments, and was obligated to
appeal through all phases of the military appellate system prior to any
attempt to obtain review of the court-martial judgment in the federal
courts."2

After the trial Captain Noyd appealed to the board of review,

21. The order of the convening authority designating the United States Disciplinary
Barracks as the place of confinement pending completion of military appellate review was
collaterally attacked by Captain Noyd. A short history of that litigation follows:

Captain Noyd petitioned for writ of habeas corpus, Noyd v. Bond, 285 F. Supp. 785
(D.N.M. 1968), alleging that the confinement order violated article 71(c) of the Uniform Code
of Military Justice [U.C.M.J.] which reads:

No sentence which includes, unsuspended, a dishonorable discharge, or confinement for
one year or more, may be executed until affirmed by a board of review and, in cases
reviewed by it, the Court of Military Appeals.

It was the opinion of the district court that the order sending Captain Noyd to Fort Leavenworth
would "constitute in part at least, execution of the sentence" and that such execution before
completion of review procedures mentioned in article 71(c), U.C.M.J., would violate that article.
The order was accordingly vacated.

On appeal, Noyd v. Bond, 402 F.2d 441 (10th Cir. 1968), the court reversed on the theory
that Captain Noyd had failed again to exhaust his military remedies. This is the same court which
had affirmed the exhaustion of remedies theory in Noyd v. McNamara, note 5 supra. In this
instance the remedy which the court designated as unexhausted was appeal of the confinement
order to the Military Board of Review.

Captain Noyd then petitioned the United States Supreme Court for writ of certiorari
challenging the place and method of confinement and contending that the doctrine of exhaustion
of remedies did not apply where the question was whether a court-martial authority acts outside
its jurisdiction. Mr. Justice Douglas granted the application, stayed the execution of the
confinement order, and presented the petition to the full court. The Court granted certiorari, Noyd
v. Bond, 393 U.S. 1048 (1969), on the following:

Does the doctrine of exhaustion of military remedies deprive a Federal court of habeas
corpus jurisdiction over a petition filed by a military prisoner ordered into confinement
to commence the serving of a court martial sentence apparently in violation of the
U.C. M.J.'s ban on execution of sentences until completion of military appellate review?
Proulx Letter, note 20 supra.
In answer to this question, the Court ultimately decided that the federal courts do not have

jurisdiction over the habeas corpus petition of a military prisoner who alleges unlawful
confinement pending appeal. This decision was grounded on the theory that the All Writs Acts,
28 U.S.C. § 1651(a) (1964), empowers the'United States Court of Military Appeals to grant
habeas corpus relief in these situations. Noyd v. Bond, 395 U.S. 683 (1969).

22. Gusik v. Schilder, 340 U.S. 128 (1950); Gordo v. Commanding Officer, 314 F.2d 858
(10th Cir. 1963).
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which affirmed the sentence.23 In rejecting Captain Noyd's argument
that the military court had jurisdiction to review the denial of his
conscientious objector claims, the Air Force Board of Review, quoting
from its prior decision in United States v. Dunn,24 considered it settled
law that:

[IIt is the Federal, not the military courts which have jurisdiction in
a proper case to review proceedings under military regulations to
determine whether there has been substantive due process.25

Also, it is apparent that the board of review felt bound by its
recent decision in the very similar Dunn case which it cited as
controlling and in which the court had stated:

The obvious answer is that such judicial review was not within
the jurisdiction of the court martial which tried the accused. The
jurisdiction of a court martial is a very limited jurisdiction derived
from the power of Congress, in Article I, Section 8, Clause 14, of the
Constitution "To Make Rules for the Government and Regulation of
the land and naval forces...." In its exercise of this power, the
Congress did not include in the Uniform Code of Military Justice a
grant of jurisdiction to military tribunals to review such
administrative determinations.2 6

The effect of this decision was to refute by implication the theory
of the Noyd federal courts that judicial review of the substantive claims
of conscientious objection by a serviceman could be accomplished by
a court-martial convened to try him for refusal to obey orders.
Therefore, if the board of review decision was correct the court-martial
required by the Noyd decision in the federal courts could not possibly
be a step, final or otherwise, in the exhaustion of remedies process for
military personnel contesting denial of conscientious objector status."

23. United States v. Noyd, A.C.M. 20121, __ C.M.R. - , (Bd. of Rev., U.S.A.F.,
Sept. 3, 1968).

24. 38 C.M.R. 917 (1968).
25. United States v. Noyd, A.C.M. 20121 at 7,- C.M.R. __ , (Bd. of Rev., U.S.A.F.,

Sept. 3, 1968).
26. 38 C.M.R. at 920.
27. In order for a remedy to be adequate that remedy must offer relief from the wrong or

injury alleged or threatened. "Impossibility or improbability of obtaining adequate relief by
pursuing administrative remedies is often a reason for dispensing with the exhaustion
requirement." K. DAVIs, ADMINISTRATIVE LAW 395 (1965). The same reasoning applies to judicial
remedies. Here the military court felt bound by the decision of the military agency issuing the
classification and held that the serviceman could not raise the improper classification as a defense
to the court-martial charges.

19691
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The board of review recognized that there must at some point be
an opportunity for review of the administrative determination and
disposition of servicemen's claims of conscientious objection. To give
voice to this recognition and perhaps to soften the impact of its
decision on the Noyd exhaustion theory, the board stated:

It is not within our province to suggest at what stage a question of
substantive due process in proceedings under AFR 35-24 may be ripe
for adjudication in the Federal courts. In this connection, we observe
that in Noyd, supra, the Court of Appeals, in affirming the order of
the district court dismissing the action for lack of jurisdiction, held
that:

"The essence of appellant's claim is that the Federal judiciary
should review and determine the validity of military
assignments to duty. This we cannot do."2

Both these decisions apparently overlook the real essence of
Captain Noyd's claim in the federal courts. The main point of that
claim was that he was entitled to be recognized as a conscientious
objector under applicable Air Force Regulations. Further, he claimed
that proper designation of conscientious objector status would have
required the Air Force to either grant his request for release from active
duty or assign him to duty not in conflict with his conscience.29

Therefore, his request for an injunction against assignment to Vietnam
was actually only an alternative form of relief which he was obliged to
make because he maintained that he was willing to meet his military
obligation in any capacity other than service in Vietnam. 0 The board
of review gave the federal courts the benefit of the doubt and implied

28. United States v. Noyd, A.C.M. 20121 at 6, __ C.M. R. -, (Bd. of Rev., U.S.A.F.,
Sept. 3, 1968).

29. Consider the following provisions of AIFR 35-24:
b. Selective Services System Standards. The standards used by the Selective Service
System in determining 1-0 or I-A-0 classification of draft registrants before induction
are appropriate for application to Air Force personnel who claim conscientious
objection after entering the military.

(I) The "1-0 Classification" does not permit induction into the Alternate Service
Plan. (Conscientious Objector's Work Program.)

(2) The "I-A-0 Classification" permits induction into the military service and
the inductee is required to perform non-combat duties.

(3) Either classification requires the individual to fulfill his obligation under the
MSS Act . ...

Therefore, Captain Noyd could have been found to meet the Selective Service System Standards
for the "I-A-O Classification," paragraph b(2), above, and approval of his request for non-
combat assignment would seem to have been proper in that event.

30. Referring to evidence produced during the trial by the district court in Noyd v.
McNamara, note 6 supra, Captain Noyd maintained that:

[Vol. 1:145
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that those courts must have considered only his objection to military
assignment orders. Only in this manner can these decisions be
reconciled.

Captain Noyd's petition for grant of review before the United
States Court of Military Appeals was granted on the following point
of error, pertinent to this comment:

The Law Officer and the Board of Review erred in their
respective rulings which held that there was no jurisdiction by either
a general court-martial or a Board of Review, in a case involving
alleged willful disobedience of a lawful order under Article 90,
UCMJ, to determine whether the order was rendered unlawful by the
prior erroneous action by the Secretary of the Air Force in denying
the accused's application for separation or reassignment on grounds
of conscientious objection."'

In this, the principal case of this comment, the court eventually
affirmed the decision of the board of review, but for reasons not
expressed in the board opinion. As to the jurisdictional point of error,
above, it seemed clear to the majority of the court that the trial record
showed conclusively that the law officer had not only accepted
jurisdiction to judge the legality of the action of the Secretary of the
Air Force, but had correctly exercised it in determining that action to
be legal. Accordingly, the court found that there was "no merit in the
attack on the law officer's rulings."32 The staff judge advocate, whose
function it was to review the court-martial record and judgment as the
legal adviser to the convening authority, had considered the main
question in the jurisdictional issue to be whether the accused should
have been granted conscientious objector status when he applied for
such classification. In answer to this question, the staff judge advocate
concluded that Captain Noyd failed to meet the standard required by
regulation because he was a selective rather than total objector and was
not "entitled as a matter of law, to be classified as a conscientious
objector.

3

[IlIe would be available to accept any duty assignment, anywhere in the world, however
remote and however hazardous, except for assignments which would directly or
indirectly involve his participation in the Vietnam War, in violation of his conscience.

Brief for Appellant at 6, Noyd v. McNamara, 378 F.2d 538 (10th Cir. 1967).
31. Proulx Letter, note 20 supra.
32. United States v. Noyd, 18 U.S.C.M.A. __, 40 C.M.R. __, No. 21,642 at 7, Aug.

15, 1969.
33. Id. at 8. There is no reference to these specific conclusions in the board of review

decision. This decision is discussed in notes and text accompanying notes 23-29 supra.

19691
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The court reasoned further that because the board of review had
adopted the conclusions of the staff judge advocate it had also adopted
the conclusion referred to above and had, therefore, accepted
jurisdiction to determine the correctness of the disposition made by the
Secretary of the Air Force. The court then noted that the board of
review must have acted on alternative bases, one expressly disclaiming
jurisdiction on the authority of United States v. Dunn,3" and the other
accepting jurisdiction by adoption of trial court and staff judge
advocate conclusions. Consequently, there is no doubt that in the
opinion of the Court of Military Appeals the court-martial had acted
correctly in deciding on the propreity of the denial of conscientious
objector status by the Secretary of the Air Force. 5

This then is the case representing the view that military courts
have exclusive jurisdiction to review denial of conscientious objector
status to servicemen. The case presented in Part Ill will demonstrate
the procedure followed to obtain judicial review in the federal courts
where such procedure has been allowed.

III. HAMMOND V. LENFEST36

Since the Noyd v. McNamara decision several cases have reached
the courts of appeals of the various circuits, and on the question of
exhaustion of remedies some of these courts have refused to follow the
Noyd holding. One such case is that of Hammond v. Lenfest.3 1

In 1963, while he was still 17 years of age, Charles A. Hammond
enlisted in the United States Naval Reserve. During the period from
his enlistment until the date of trial he was assigned as an inactive
reserve enlistee in New Haven, Connecticut. Also, during this time he
entered the University of Connecticut and there was "exposed to new
currents of thought" with the result that he became conscientiously

34. 38C.M.R.917(1968).
35. The Court of Military Appeals is the highest military court. There is no appeal of the

judgment of this court. The convicted party can only apply to the federal courts for a writ of
habeas corpus attacking his confinement as unlawful. He cannot attack the validity of the decision
reached in the Court of Military Appeals. Certainly the application for writ of habeas corpus to
the Court of Military Appeals required by the Supreme Court in Noyd v. Bond, 395 U.S. 683
(1969), note 21 supra, would be futile because the same court would be reviewing the confinement
order it had already approved.

36. 398 F.2d 705 (2d Cir. 1968). This decision is the subject of a thorough analysis in
Comment, Administrative Law-Habeas Corpus Granted to In-Service Conscientious Objector,
43 N.Y.U.L. REV. 988 (1968).

37. Another case in which the decision is contrary to Noyd is In re Kelly, 401 F.2d 211
(5th Cir. 1968).
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opposed to war in any form and on March 17, 1967, he submitted a
request for discharge to his commanding officer, Lenfest.3 8

The Navy had in effect Bureau of Naval Personnel [BUPER]
Instruction 1616.6, a regulation implementing Department of Defense
Directive [DOD] 1300.6 which set forth the procedure Navy personnel
were to follow in asserting a claim of conscientious., objection. The
procedure was similar to that required of Captain Noyd by AFR 35-
24. Under this Naval regulation the final decision was to be made by
the Chief of Naval Personnel, after having obtained an "advisory
opinion" from the Director of the Selective Service System, General
Hershey .3

Despite a recommendation of approval by his commanding
officer, Hammond's application was denied. General Hershey's
conclusion, without further explanation, was that, "Charles A.
Hammond would not be classified as a conscientious objector if he
were being considered for induction [by the Selective Service System]
at this time."40

Hammond refused to continue to attend drills to fulfill his reserve
obligation and was ordered to report for 2 years' active duty on August
31, 1967. He then petitioned for a writ of habeas corpus alleging, inter
alia, that the denial of conscientious objector status was without basis
in fact, in violation of his constitutional rights.4'

The district court found it unnecessary to evaluate these
contentions. Citing Noyd v. McNamara," the court decided that
Hammond had failed to exhaust his available administrative and
military remedies and dismissed the petition.43

In reversing the district court, the court of appeals rejected both
grounds relied on in the lower court. Concerning the Noyd proposition
that the federal courts are without power to review the validity of the
already completed military administrative proceedings unless there has
been a court-martial, the court of appeals made this terse statement:

To the extent that Noyd might suggest that a court martial is a
prerequisite for federal court review of the claim that petitioner, at the

38. Hammond v. Lenfest, 398 F.2d 705, 707-08 (2d Cir 1968).
39. Id. at 709. The regulation in effect at that time contemplated that a.negative decision

by the Selective Service System would normally be decisive.
40. Id.
41. Id.
42. 267 F. Supp. 701 (D. Colo.), affd, 378 F.2d 538 (10th Cir.), cert. denied, 389 U.S.

1022 (1967). This case is discussed in text accompanying notes 3-18 supra.
43. 398 F.2d 705, 709-10 (2d Cir. 1968). The opinion of the district court is unreported.
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time he brings suit is not lawfully in the armed forces, we reject its
reasoning."

Then the court unconditionally agreed with Hammond's
contention that a court-martial would have to consider itself bound by
the determination of the Chief of Naval Personnel and could not
entertain a challenge to the denial of conscientious objector status as a
defense in the military courts.15

Emphasizing this point further, the court stated that the law
knows no requirement that would force a person to perform such a
futile and ritualistic gesture before attempting significant action." The
court then held that the denial of Hammond's application had no basis
in fact and reversed and remanded the case to the district court. 7

IV. CONCLUSION

The holding of the principal case, that the serviceman can obtain
military judicial review on the merits of his claim to conscientious
objector status, undeniably supplies the theoretical means to limit
jurisdiction to the military courts through the application of the
principle of exhaustion of remedies.

The exhaustion of remedies doctrine, like the requirements of
standing, ripeness, and nonjusticiability, is a self-imposed restraint
which the courts have developed in an effort to eliminate unnecessary
and untimely litigation.18 But the courts have failed to render any

44. 398 F.2d 705, 713 (2d Cir. 1968).
45. Id.
46. 398 F.2d at 713-14.
47. 398 F.2d at 717. On petition for rehearing the court was presented with information

that because of recent changes in DOD No. 1300.6 a modified administrative procedure had
become available for processing of in-service conscientious objection applications. The court, in
a per curiam opinion, held:

In light of these new regulations, which make major improvements in the procedures
to be followed by applicants for conscientious objector discharges, we believe that the
interests of justice and a proper regard for the relationship of the armed services and
the federal courts would best be served by sending the case back to the Department of
Navy with directions that Hammond's application be processed in accordance with the
new regulations. Id. at 718.

The "major improvement" referred to by the court was the elimination of routine reliance on
the advisory opinion of the Director of Selective Service and the inclusion in the procedure for a
personal appearance with counsel. This change in the regulation is described in United States ex
rel. Mankeiwicz v. Ray, 399 F.2d 900 (2d Cir. 1968). Regardless of the holding on rehearing the
decision of the court to reject the exhaustion of remedies theory of Noyd v. McNamara indicates
the diametrically opposed positions of the Second Circuit and the Tenth Circuit on this important
issue.

48. Professor Davis has described the difference between exhaustion of remedies and
ripeness for review in the following manner:
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positive guidelines for the proper application of the exhaustion of
remedies theory as they have for standing, ripeness, and
nonjusticiability. 9 In fact, Professor Davis has observed that "possibly
the most significant fact about Supreme Court opinions on exhaustion
is that the Court has made no attempt in any single opinion to
integrate the inconsistent holdings."50 The application of this doctrine
is not mandatory for "[w]hen there is nothing to be gained . . . the
courts have not been reluctant to discard this [exhaustion of remedies]
doctrine." 15' However, the courts, when they do apply the doctrine,
usually follow what the Supreme Court refers to as "the long settled
rule of judicial administration that no one is entitled to judicial relief
for a supposed or threatened injury until the prescribed administrative
remedy has been exhausted. 52

With this "long settled rule" in mind the question now becomes:
"Are there sufficient realistic advantages in concurrent federal
jurisdiction or sufficient disadvantages in exclusive military jurisdiction
to justify discarding the exhaustion of remedies doctrine? The following
factors are considered to be among the most important and decisive of
the question:

A. A Court-Martial Is Not Part Of The Procedure Prescribed By
Military Regulations

Whether recognition as a conscientious objector is a matter of
right, a privilege, or legislative grace" the procedure for application
and disposition of such claims'is provided for by military regulations
based on statutory authority." These regulations are comprehensive
and exclusive and therefore must be followed stringently because they

The ripeness focus is upon the nature of the judicial process-upon the types of
functions that courts should perform. The exhaustion focus is upon the relatively
narrow question whether a party should be required to pursue an administrative remedy
before going to court. 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 21.01 (1958).

49. See generally Flast v. Cohen, 392 U.S. 83 (1968); Baker v. Carr, 369 U.S. 186 (1962);
Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407 (1942).

50. K. DAVIS, ADMINISTRATIVE LAW 383 (1965).
51. Wolff v. Selective Serv., 372 F.2d 817, 825 (2d Cir. 1967).
52. Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).
53. The Court of Military Appeals in the principal case concluded that "exemption from

military service is a matter of legislative grace." United States v. Noyd, 18 U.S.C.M.A.-
40 C.M.R. __, No. 21,642 at 12, Aug. 15, 1969. But see Comment, God. The Army, and
Judicial Review: The In-Service Conscientious Objector, 56 CALIF. L. REV. 379, 395-404 (1968);
Comment, The Conscientious Objector and The First Amendment; There but for the Grace of
God ..... 34 U. CHI. L. REV. 79 (1966).

54. See notes 1, 2 and 6 supra.
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fix the initial responsibility, or "primary jurisdiction, ' 55 for
determining the validity of in-service conscientious objector claims in
specific military officials. 6 Administrative review is not provided for

and the decision of the appropriate military officials is final and
binding on the military.57 There is no provision in these regulations for
a court-martial as part of the administrative process. Although the
regulations do not provide for judicial review by either military or civil
courts, recent cases allow review by way of habeas corpus and treat the
procedure as codified under 28 U.S.C. § 2241.8

B. The Serviceman Cannot Petition For Court-Martial

Professor Jaffe has used the following language to describe an
essential element of an effective remedy: "[For] one who must athis
risk await such further enforcing procedure as the agency chooses to
initiate . . . the exhaustion doctrine is inapplicable; the person has no
remedy."15  When the appropriate military agency has denied the
serviceman's application he cannot require the convening authority to
convene a court-martial. It will be convened only upon notice to the
convening authority that a violation of the Uniform Code of Military
Justice may have occurred which is within the special competency of
military tribunals. In other words, the party dissatisfied with an
administrative decision has no means to directly invoke judicial review.
This leads to the result that he is not only restricted to a specified
forum but also to the time and place of adjudication.

55. Primary jurisdiction, along with exhaustion of administrative remedies and ripeness for
review are described by Professor Davis as the "'three doctrines" which govern the problem of
functional divisions between the courts and administrative agencies. He contends that "'[t]he
doctrine of primary jurisdiction is not concerned with judicial review but determines in some
circumstances whether initial action should be taken by a court or an agency." K. DAVIS,

ADMINISTRATIVE LAW § 182, at 614 (1951). But see Comment, Administrative Law-Habeas
Corpus Granted to In-Service Conscientious Objector, 43 N.Y.U.L. REV. 988 (1968).

56. The responsible official in the Air Force is the Secretary of the Air Force. In the Navy
it is the Chief of Naval Personnel.

57. Of course, as the principal case holds, such determinations are now subject to review
by military courts. Another means that the serviceman may use to have the administrative
determination changed is the Military Board of Corrections. However, this board cannot change
the judgment of a military court. The mechanics of this procedure are beyond the scope of this
comment.

58. In re Kelly, 401 F.2d 211 (5th Cir. 1968); Hammond v. Lenfest, 398 F.2d 705 (2d Cir.
1968); Gann v. Wilson, 289 F. Supp. 191 (N.D. Cal. 1968).

59. Jaffe, The Exhaustion of Administrative Remedies, 12 BUFFALO L. REV. 327, 329
(1963).
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C. The Federal Courts Have More Experience With The Substantive
Law

The standard against which in-service claims are to be measured
are supposed to be the same as the standard applied ,to pre-induction
claims. 0 The federal courts have recently handled a large volume of
litigation generated by Selective Service System denials of pre-
induction claims. Consequently, these courts and particularly the
courts of appeals have developed a great deal of "expertise" in this
area. Why involve another court system in a highly controversial and
technically difficult area when a judicial system exists which is already
involved? This would also serve to minimize conflicting decisions which
might otherwise result. No principle of comity requires the federal
courts to decline jurisdiction though it may be concurrent with the
military courts."

D. A Court-Martial Involves Unreasonable Risks of Punishment

A court-martial is a criminal judicial proceeding, which by its very
nature involves risks of severe punishment and irreparable injury. That
an individual should have to undergo such severe risks in orderto
satisfy the exhaustion doctrine is supported neither by lawn2 nor logic.
Even the harsh exhaustion requirements applied to selective service
registrants do not go this far. As inductee may elect to submit to
induction and immediately file a petition for writ of habeas corpus in
the federal courts. He need not risk criminal punishment. 3 To require
the in-service claimant to face criminal charges while his civilian
counterpart is not so compelled places an unjustifiable burden on those
whose conscientious opposition matures while in a military status. On
this critical issue the Supreme Court in Orloff v. Willoughbyrejected
the argument that where an appropriate administrative body denies

60. AFR 35-24 specifies that "the standards used by the Selective Service System in
determining . . . classifications of draft registrants before induction are appropriate for
application to Air Force personnel who claim conscientious objection after entering the military."
Note 29 supra.

61. See note 66 infra.
62. Although the Noyd decision supports this theory, it is in the minority. See In re Kelly,

401 F.2d 211 (5th Cir. 1968); Powers v. Powers, 400 F.2d 438 (5th Cir. 1968); United States ex
rel. Mankiewicz v. Ray, 399 F.2d 900 (2d Cir. 1968); Hammond v. Lenfest, 398 F.2d 705 (2d
Cir. 1968); Brown v. McNamara, 387 F.2d 150, 153 n.5 (3d Cir. 1967), cert. denied, 390 U.S.
1005 (1968); Crane v. Hedrick, 284 F. Supp. 250 (N.D. Cal. 1968).

63. Witmer v. United States, 348 U.S. 375, 377 (1955); Gibson v. United States, 329 U.S.
338, 359-60 (1946); Hammond v, Lenfest, 398 F.2d 705, 714 (2d Cir. 1968).

64. 345 U.S. 83 (1953).
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military personnel a right granted them by statute or military
regulation, they must perform an illegal act and face possible court-
martial punishment to attain that right.15 To hold otherwise would
constitute discrimination against the serviceman based solely on his
military status, a status in which he is discharging an obligation to his
country and serving to protect its freedoms, including the freedom of
religious and moral convictions which is the very foundation of the
conscientious objector exemption. Ironic indeed would be a situation
in which individuals serving to defend such freedoms, rights, and
privileges were not allowed to participate equally in their enjoyment
with those not serving. This would mean, in effect, that religious
freedom guaranteed by the Constitution for our citizens is subject to
gradations, more for civilians and less for servicemen.

For these reasons, the advantages of allowing habeas corpus
jurisdiction in the federal courts are more than sufficient to justify
discarding the doctrine of exhaustion of remedies. It should require no
more than these further observations to affirm that conclusion: There
has never been any question as to the sincerity of Captain Noyd's
conscientious objections. There has never been any question as to his
loyalty and allegiance to his country and to the Air Force. There has
never been the slightest doubt that Captain Noyd considered himself
within the ambit of the regulation pertaining to conscientious objectors.
Volumes of litigation and years of frustration attest to his efforts to
obtain the recognition he felt entitled to. He now stands convicted of
a criminal act.*He has been sentenced to a year's confinement at hard
labor, dismissal from the service after 14 years, and forfeiture of all
pay and allowances. This is indeed severe punishment for one
attempting only to obtain judicial review of an administrative
determination. The petition for writ of habeas corpus in the federal
courts is the better method, and should not be discarded to adhere to
the exhaustion of remedies doctrine.66

R. Charles Gentry

65. Id. at 85.
66. Since the decision of the United States Supreme Court in Noyd v. Bond, 395 U.S. 683

(1969), there may become a great deal more habeas corpus action within the Court of Military
Appeals. This jurisdiction is based on the All Writs Act, 28 U.S.C. § 165 1(a) (1964). However,
since the decision in Fay v. Noia, 372 U.S.. 391 (1963), that a parallel remedy in the Supreme
Court would not bar concurrent habeas corpus jurisdiction in the federal district court, the
existence of a remedy within the military system does not bar concurrent jurisdiction in the federal
courts.
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