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INTRODUCTION

Those who deal in the lives of people-as lawyers always do, and
as district and county attorneys do in a dramatic way-constantly need
something or someone to keep them on their toes. The appellate
process does that for the entire legal profession, but the process is even
more alert when the freedom of a human being is concerned. The
district or county attorney, therefore, must be ever mindful of the
watchful eyes from above-not only the state appellate courts but also
the federal district and appellate courts. Every once in a while we really
get shaken up and have to go back and reevaluate our entire procedures
in a particular area of the law because of one decision from an
appellate court. Such a case was In re Gault.' It is in light of that case
and its impact on the entire area of juvenile court proceedings that this
article is written.

This article concerns the juvenile proceedings in the State of Texas
from the standpoint of the attorneys for the state. It is not intended to
cover anything else. If it does so, it is purely coincidental. The article
had its genesis in the brief prepared by the author in State v. Santana.!
Suffice it to say at this point that briefing the questions in that case
necessitated covering almost every area of juvenile law. More
importantly, it became obvious that our procedures in Lubbock County
in ordinary juvenile cases should be changed so that the true facts
would be reflected in the record.

In light of the developments since Gault, it is not necessary to go
into the history of the various juvenile acts and the present Texas
juvenile act. It is sufficient to say that the emphasis was then and is
now on rehabilitation and not on punishment. This philosophy should
permeate the whole juvenile procedure, and help for the juvenile should
be the main objective of any action. In the past there has been a less
stern, less formal approach taken in the juvenile courts. More room for
discretion and judgment has been allowed. The overrelaxation of the
formal legal process was the problem in Gault.
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1. 387 U.S. 1 (1967).
2. 444 S.W.2d 614 (Tex. 1969),petition for cert. filed. For the results see note p. 302 infra.
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Do not be deceived about the opinions of the United States
Supreme Court in Gault and in Kent v. United States.' These are not
just waves on the pond, soon to be gone and forgotten. The decisions
signal a tremendous change in emphasis in the juvenile law, and the
sooner we all take cognizance of it the better off we will be. I do not
mean that Gault held anything beyond the four points to which the
Court specifically limited its holding, though I am not unmindful of
several court of civil appeals opinions to the contrary.' I believe it to
be so limited both by the United States Supreme Court's statement
that it was, and by the nature of the doctrine of stare decisis. If you
think that the Supreme Court no longer refers to dictum in opinions
you might read Duncan v. Louisiana,5 in which the Court held that the
fourteenth amendment guarantees jury trials in state courts and that
language to the contrary in cases going back over a hundred years was
dictum in all instances. I do not subscribe to the theory that Gault
means that all the protections provided in criminal trials must be
afforded to juveniles. It does not make the juvenile trial a criminal
trial. The great significance of Gault is the change in emphasis. Instead
of emphasizing the uniqueness and the great possibilities and flexibility
of the juvenile courts the Supreme Court looked at the court records
of the proceedings just as it would in an ordinary civil or criminal case.
The Court checked to see what happened at the hearing wherein Gerald
Gault was found to be a juvenile delinquent, and at the hearing, or lack
thereof, when the Kent boy was referred to the criminal courts to be
tried as an adult. What this means to an attorney representing the state
is that he must protect the record in a juvenile case at every phase of
the proceedings. This has not always been the case in the past in
juvenile cases.

For various practical reasons juvenile cases have not often been
appealed to higher courts, but that day too is ended. With appointed
attorneys and a free record6 and with increased interest in juvenile
matters, we can expect many more appeals and much harder battles
in the courtroom.

The fatherly approach by the judge and the informality of the
hearings in juvenile cases are fine as long as the requirements of due
process are met. Gault acknowledges and encourages these elements.
The attorney for the state need not act in the capacity of a prosecuting

3. 383 U.S. 541 (1966).
4. E.g., Leach v. State, 428 S.W.2d 817 (Tex. Civ. App.- Houston 1968, no writ).
5. 391 U.S. 145 (1968).
6. Ciulla v. Hardy, 431 S.W.2d 364 (Tex. Civ. App.-Houston 1968, no writ).
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advocate; nor do the very strict formal rules of trial, either civil or
criminal, apply in a juvenile hearing; but the alleged delinquent child's
rights to (I) notice of the specific charges, (2) counsel, (3) confrontation
and cross-examination, and (4) his privilege against self-incrimination
must be protected.7 What is even more important, the record must
reflect that all of these rights were protected. Remember Burgett v.
Texas," in which the Supreme Court held that a silent record raised the
presumption that the appellant was without counsel at the time of a
prior conviction and that the conviction could therefore not be used
against him. When the court is operating in an informal manner and
there is no apparent likelihood of an appeal, it is difficult to keep this
in mind, but you must. Just remember that there seemed to be no
possibility of appeal in the Gault case when it was at the hearing stage.

The Gault case would never have reached the United States
Supreme Court from Texas. Our statute and our courts have since
Dendy v. Wilson' in 1944 applied due process requirements to juvenile
proceedings. There were two areas in which the Texas law did not
completely meet the requirements of Gault. In the area of notice, Texas
had required that specific notice be given, in Reyna v. State0 and in
Johnson v. State," but in Lazaros v. State2 it had been held that notice
was not required where the mother and the child were present at the
hearing. The Lazaros case is in obvious conflict with Gault on that
particular point. The only other area in which Texas law did not quite
meet the requirements of Gault is waiver. Gault requires a clear,
unequivocal, and knowing waiver of the right to counsel. Texas law had
never made such a requirement.

The key thing to realize about Gault is that the Supreme Court
placed the emphasis upon the hearing and not upon the facts. The facts,
if proven, would have been sufficient to declare Gerald Gault a
delinquent, but the hearing did not measure up to the due process

7. In re Gault, 387 U.S. I (1967); Johnson v. State, 401 S.W.2d 298 (Tex. Civ.

App. -Houston 1966, no writ); Lazaros v. State, 228 S.W.2d 972 (Tex. Civ. App.- Dallas 1950,

no writ); Dudley v. State, 219 S.W.2d 574 (Tex. Civ. App.-Amarillo 1949, writ rerd); Reyna
v. State, 206 S.W.2d 651 (Tex. Civ. App.-Austin 1947, no writ).

8. 389 U.S. 109 (1967); Comment, The Necessity of Counsel in a Prior Conviction When
the Prior Conviction Is To Be Used for Enhancement of Punishment or as an Element of the

Offense, I TEx. TECH L. REV. 129 (1969).

9. 142 Tex. 460, 179 S.W.2d 269 (1944). For an interesting article comparing Texas law
prior to Gault with Gault, see Comment, Application of Gault: Its Effect on Juvenile Delinquency

Proceedings in Texas, 20 BAYLOR L. REV. 113 (1967).
10. 206 S.W.2d 651 (Tex. Civ. App.-Austin 1947, no writ).
II. 401 S.W.2d 298 (Tex. Civ. App.-Houston 1966, no writ).
12. 228 S.W.2d 972 (Tex. Civ. App.- Dallas 1950, no writ).
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requirements which the Supreme Court said applied. The record, if you
could call it that, was not protected.

On July 23, 1969, the Supreme Court of Texas handed down State
v. Santana, its first opinion on a juvenile question since the United
States Supreme Court opinion in Gault.3 The specific questions
presented in the case concerned the quantum of proof in a juvenile case
and the use of the rules of civil procedure in governing the amendment
of the petition in a juvenile case. The discussion of these two specific
points will be deferred until later in the article under their proper
headings. It is appropriate here, however, to discuss what is perhaps a
more important aspect of the case. The child in that case contended,
as most will after Gault, that juvenile hearings must be conducted as
criminal trials. The Texas Supreme Court did not so interpret Gault.4

The opinion in Gault announced that juvenile courts are neither
criminal nor civil courts but recognized them as sui generis. s The
Supreme Court of Texas looked to the rules of civil procedure to
determine the validity of the actions taken by the trial court and found
those rules adequate to meet the due process requirements of the
Constitution.

The following paragraphs are presented to be helpful in processing
and trying juvenile cases, with an eye toward protecting the record and
toward Gault and Santana. I hope the presentation will be of
assistance.

PRELIMINARY MATTERS

The juvenile courts are statutory courts. They have their own
jurisdiction, which is.set out and strictly limited by statute,"6 and they
function in a manner peculiar to those courts-a manner peculiarly
adapted to meet the needs of their special jurisdiction. The juvenile
courts operate, insofar as is practicable, under the rules of civil
procedure; therefore, the pleadings are petition and answer, rather than
complaint, information, or indictment. 7 There is no arraignment, no

13. 444 S.W.2d 614 (Tex. 1969), petition for cert. filed. I am aware of Brenan v. Court of
Civil Appeals, 14th Dist., 444 S.W.2d 290 (Tex. 1968), but that case was a peculiar one invoking
the original jurisdiction of the supreme court.

14. 444 S.W.2d 614, 622 (Tex. 1969),petition for cert. filed.
15. 387 U.S. 1, 14-18 (1967).
16. TEx. REV. CIv. STAT. ANN. art. 2338-1 (1964), as amended, (Supp. 1969-1970).
17. State v. Santana, 444 S.W.2d 614 (Tex. 1969), petition for cert. filed; State v.

Thomasson, 154 Tex. 151, 275 S.W.2d 463 (1955); Steed v. State, 143 Tex. 82, 183 S.W.2d 458
(1944); Collins v. State, 429 S.W.2d 650 (Tex. Civ.App.-Houston 1968, no writ); Yzaguirre v.
State, 427 S.W.2d 687 (Tex. Civ. App.-Corpus Christi 1968, no writ); Gamble y. State, 405
S.W.2d 384 (Tex. Civ. App.- Eastland 1966, no writ).
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examining trial, and no formal plea.' Both the juvenile and the state
may appeal. 9 The cases often refer to juvenile proceedings as being civil
in nature. 9 Do not let that language get you off on the wrong track.
It is true to some extent as you can see from the above, but you should
not let it bring you to the conclusion that the constitutional rights of
the alleged delinquent need not be protected. This was the trap that the
Arizona courts had fallen into and which resulted in Gault.

From the standpoint of facts, the attorney for the state needs to
start the development of the case from the very beginning of his part
in the case. Lubbock County has a very fine juvenile division in the
police department and a very fine juvenile probation office, so it is
extremely seldom that I see a case before the investigation is completed
and both of these agencies have decided that a petition should be filed.
These agencies deal with the delinquent child himself and make the
necessary investigations. Sometimes it is necessary to direct a further
investigation to obtain enough facts to enable me to prepare a petition.
This is a judgment to be made from the facts which are presented.
Besides just preparing to try the facts, noting what witnesses will be
needed to prove what facts, the attorney for the state needs to start
evaluating the witnesses and their effectiveness.

JURISDICTION

The jurisdiction of the juvenile court in Texas is set out in article
2338-1, section 5, of the revised civil statutes and seems fairly clear in
most instances. It provides rather simply that "the juvenile court has
exclusive original jurisdiction in proceedings governing any delinquent
child." It then becomes necessary to define what a delinquent child is.
For that we turn to article 2338-1, section 3, where a child is defined
as any female person over the age of 10 years and under the age of 18
years and any male person over the age of 10 years and under the age
of 17 years, and a delinquent child is defined as any child who

(a) violates any penal law of this state of the grade of felony; or
(b) violates any penal law of this state of the grade of

misdemeanor where the punishment prescribed for such offense may be
by confinement in jail; or

(c) habitually violates any penal law of this state of the grade of

18. Yzaguirre v. State, 427 S.W.2d 687 (Tex. Civ. App.-Corpus Christi 1968, no writ).
19. TEx. REV. CIV. STAT. ANN. art. 2338-1, § 21 (1964).
20. E.g., State v. Thomasson, 154 Tex. 151, 275 S.W.2d 463 (1955); Robinson v. State,

204 S.W.2d 981 (Tex. Civ. App.-Austin 1947, no writ).

1970]



TEXAS TECH .LA W REVIEW

misdemeanor where the punishment prescribed for such offense is by
pecuniary fine only; or

(d) habitually violates any penal ordinance of-a political
subdivision of this state; or

(e) habitually violates a compulsory school attendance law of
this state; or

(f) habitually so deports himself as to injure or endanger the
morals or health of himself or others; or

(g) habitually associates with vicious and immoral persons.
This would seem to say that when a male child 16 years of age commits
an offense the juvenile court has exclusive jurisdiction of him. The
court -of criminal appeals, however, has not so held. A discussion of
that group of cases will be deferred to the section on waiver of
jurisdiction, but it is necessary to say here that the court of criminal
appeals has approved the trying of a 17-year-old male in an adult
criminal court for an offense committed prior to his 17th birthday.

Another noteworthy part of the jurisdiction statute is section
5(c),21 which provides that when the juvenile court obtains jurisdiction
of a delinquent child its jurisdiction continues until the child is
discharged by the court or until he becomes 21 years of age unless
committed to the control of the agency of the state charged with the
care, training, control, or parole of delinquent children.

VENUE

The venue in a juvenile case is in the juvenile court of the county
of residence of the child or of the county wherein the act or acts
constituting the child a delinquent child were committed.22 The most
common practice is to file the petition in the county where the acts were
committed.

When a child under the jurisdiction of a juvenile court moves from
one county to another the court may transfer the case.to the juvenile
court in the county of the child's residence if the transfer is in the
child's best interests. When such a procedure is followed the
transferring court must forward transcripts of records in the case to
the judge of the receiving court, who files them in the office of his
clerk .2

21. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 5(c) (Supp. 1969-1970).
22. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 7-A (1964).
23. TEX. REV. Civ. STAT. ANN. art. 2338-1, § 6(a) (Supp. 1969-1970).
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PETITION24

When the determination has been made that a petition should be
filed the attorney for the state should begin to look at the facts not only
from a practical standpoint but especially from a legal standpoint.
Article 2338-1, section 7, requires that the petition allege briefly the
facts which bring the child within the provisions of the juvenile act, and
(1) the name, age, and residence of the child, and (2) the names and
residences of his parents, his legal guardian if there be one, the persons
having custody or control of the child, or the nearest relative, if no
parent or guardian can be found. The petition is to be styled "in the
matter of - _ a delinquent child. 25

None of these things except the allegation of the facts which bring
the child within the provisions of the juvenile act should give you any
trouble from a legal standpoint. There may be some practical problems
such as finding an absent father or mother or finding who has the
custody and control of the child, but these are practical problems and
not legal ones.

The primary legal problem involved in the petition is alleging the
facts which constitute the child a delinquent child under the definition
in. article 2338-1, section 3. That definition has been previously
discussed in the section on jurisdiction. The most common subsections
with which you have to deal are subsections (a) and (b) .2 These cover
felonies and misdemeanors involving jail time, respectively. Although
cases falling within these two subsections are by far the most
numerous, they are also the least bothersome and the easiest with which
to deal. In those cases an allegation in the petition in the same form
as an indictment or information is not completely necessary, but it is
most advisable .2  The remainder of the subsections cover habitual
violations of particular rules. I might say parenthetically that the last
two are of doubtful validity, and I would hesitate to use either of them.
A concurring opinion in Leach v. State2l would hold subsection (f)
unconstitutional. The problem with all of these subsections is alleging

24. For form of Petition, see Appendix A infra.
25. TEX. REv. Civ. STAT. ANN. art. 2338-1, § 7 (1964); Dendy v. Wilson, 142 Tex. 460,

179 S.W.2d 269 (1944).
26. TEx. REV. CIv. STAT. ANN. art. 2338-1. §§ 3(a), (b) (Supp. 1969-1970).
27. Dendy v. Wilson, 142 Tex. 460, 179 S.W.2d 269 (1944); Viall v. State, 423 S.W.2d 186

(Tex. Civ. App.-Amarillo 1967, no writ); Carter v. State, 342 S.W.2d 593 (Tex. Civ.
App.-Amarillo 1961, no writ); Cantu v. State, 207 S.W.2d 901 (Tex. Civ. App.-San Antonio
1948, no writ); Robinson v. State, 204 S.W.2d 981 (Tex. Civ. App.-Austin 1947, no writ); In
re Fisher, 184 S.W.2d 519 (Tex. Civ. App. -Amarillo 1944, no writ).

28. 428 S.W.2d 817, 821-22 (Tex. Civ. App.-Houston 1968, no writ).
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and proving habitual violations. What is habitual? There is no definite
number that can be used as a yardstick. About the only thing that can
be said is that it is a determination to be made by the judge in the end
and is largely within his discretion. The only course is to allege that
the acts are habitual and then allege every incident known which would
show the habitual nature of the act or acts. Then say a little prayer.

Being a runaway is not one of the specific items listed in article
2338-1, section 3, as constituting a delinquent child but when habitual
it is generally thought to be covered in subsection (f), which provides
that the term "delinquent child" means any child who habitually so
deports himself as to injure or endanger the morals or health of himself
or others. 9 In applying this procedure you should be cognizant of
Leach v. State.30 In that case the petition alleged:

[The child] habitually deports herself as to injure or endanger the
morals or health of herself and other(s) in Harris County, Texas, to-
wit: Runaway on the 25th day of March, 1967, Runaway on the 30th
day of June, 1967, Runaway on the 1 1th day of July, 1967, and
Runaway on the 26th day of July, 1967.

The Houston Court of Civil Appeals did not approve or disapprove
that form of allegation but reversed the case on the basis of the
testimony of a probation officer that the alleged delinquent was
endangering her morals by the runaways and by what took place
during the runaways.

Maybe an example of what not to do in the petition would be
helpful at this point to indicate what you should do. A good case on
what you can fall into if you are not careful is Johnson v. State.', There
the petition alleged:

This child has repeatedly created a disturbance at the Huntsville
Public Schools, has been brought into court a number of times, has
been found guilty of contempt of court, served three days in jail and
paid $100.00 fine; is under suspension from the public school; is on
the streets all day, and is under a charge of unlawful assembly now,
and has habitually violated the penal ordinances of Huntsville ....

The court of civil appeals released the child, holding that all the
allegations but the last one were insufficient even if proved to declare
the child a delinquent, and that the last allegation was not specific

29. B. ANDERSON & R. GURLEY, THE JUVENLE OFFENDER AND TEXAS LAW (rev. ed. 1966).
30. 428 S.W.2d 817, 818-19 (Tex. Civ. App.-Houston 1968, no writ).
31. 401 S.W.2d 298, 299-300 (Tex. Civ. App.-Houston 1966, no writ).
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enough to give the child notice of the charges. Reading between the
lines would indicate the probability that there was enough to establish
delinquency but that it was not properly alleged. The allegations could
be made something like this:

The said child is a delinquent child by reason of the following
facts:

She has habitually violated penal laws of this state of the grade
of misdemeanor where the punishment prescribed for such offense is
by pecuniary fine only, in that she, on the 12th, 13th, 15th, and 16th
days of April, 1969, in Lubbock County, Texas, did go into and near
a public place, to-wit: Lubbock High School, and did then and there
unlawfully and willfully use loud and vociferous language in a manner
calculated to disturb the inhabitants of said public place; and that she,
on the 20th day of April in the County and State aforesaid, did
unlawfully meet together with A, B, and C with intent to aid each
other by violence, to commit an offense against the law of said state
and illegally depriye persons of their rights and disturb them in the
enjoyment thereof, that is with the purpose and intent then and there
unlawfully to prevent and oppose the sitting of a lawful court, to-wit:
the 199th District Court of Lubbock County, Texas, which was then
and there about to sit by authority of law.

And she further is a delinquent child by reason of the following
facts:

She has habitually violated penal ordinances of a subdivision of
this state, to-wit: the city of Lubbock, in that she on the 21st, 22nd,
29th, and 30th days of April and the 2nd, 4th, and 6th days of May
[allege violation in complete form].

The point is a simple one to state but not so simple to follow:
allege the violations in the languge of the juvenile act and then follow
that up with specific allegations preferably in the form of a complaint.12

NOTICE

The first change required by In re Gault is as to notice.3 3 The
Texas statutes seem to provide that notice is not necessary where the
parents and the child are present at the hearing, and the case law so
held prior to Gault.34 There can be no doubt that Gault changed that.

32. See Viall v. State, 423 S.W.2d 186 (Tex. Civ. App.-Amarillo 1967, no writ).
33. 387 U.S. 1, 31-34 (1967).
34. TEX. REV. Civ. STAT. ANN. art. 2338-1, § 8 (1964); Lazaros v. State, 228 S.W.2d 972

(Tex. Civ. App.-Dallas 1950, no writ); In re Fisher, 184 S.W.2d 519 (Tex. Civ. App.-Amarillo
1944, no writ).
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There must be notice, and such notice must set out substantially the
allegations in the petition. This is not so much change in Texas law as
you might think. Texas law has always required notice, and it has
always required that the notice include the substantial allegations of the
petition.35 To make sure that the required notice is given, a summons
should be provided addressed to a probation officer or any peace
officer. The summons should set out the time and place of the hearing,
which said time must be at least 2 days after delivery of the summons,
and should order the juvenile, his parents, his guardian, or other person
having custody of the child to appear at the hearing."6 A copy of the
petition should be attached to the summons and made a part thereof.
Be sure that it is so stated in the summons because the summons itself
must give the substance of the charge .3  These things will satisfy the
notice requirements of the statute and of Gault.

The notice required in Gault is "notice which would be deemed
constitutionally adequate in a civil or criminal proceeding. ' '8 Note that
it says civil as well as criminal. In juvenile cases the Texas courts must
follow insofar as practicable the rules of civil procedure.39 The code of
criminal procedure allows amendments as to matters of form, but no
matter of substance can be amended °.4  The rules of civil procedure
provide that the parties may amend their pleadings at any time as long
as it does not operate as a surprise to the opposite party. Leave of the
judge must be obtained if an amendment is filed within 7 days of the
date of trial, but he is to grant leave unless there is a showing of
surprise.' The rules of civil procedure also provide for amendments at
the trial itself as long as the presentation of the merits of the action
will be subserved thereby and the objecting party fails to satisfy the
court that the allowance of the amendment would prejudice him in the
defense on the merits. The rule further provides that the court may
grant a postponement to enable the objecting party to meet the evidence

35. Hawkins v. State, 401 S.W.2d 301 (Tex. Civ. App.-Houston 1966, no writ); Reyna
v. State, 206 S.W.2d 651 (Tex. Civ. App.-Austin 1947. no writ).

36. TEX. REV. CIv. STAT. ANN. art. 2338-1, §§ 8,9 (1964).
37. TEX. REV. Civ. STAT. ANN. art. 2338-1, § 8 (1964); Reyna v. State, 206 S.W.2d 651

(Tex. Civ. App. -Austin 1947, no writ).
38. 387 U.S. I, 33 (1967).
39. State v. Santana, 444 S.W.2d 614 (Tex. 1969) petition for cert, filed; State v.

Thomasson, 154 Tex. 151, 275 S.W.2d 463 (1955); Steed v. State, 143 Tex. 82, 183 S.W.2d 458
(1944); Collins v. State, 429 S.W.2d 650 (Tex. Civ. App.-Houston 1968, no writ); Yzaguirre v.
State, 427 S.W.2d 687 (Tex. Civ. App.-Corpus Christi 1968, no writ); Gamble v. State, 405
S.W.2d 384 (Tex. Civ. App.-Eastland 1966, no writ).

40. TEX. CODE CRIM. P. ANN. art. 28.10 (1966).
41. TEX. R. Civ. P. ANN. 63 (1967).
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under the amended pleadings. 2 Amendments to the petition in a
juvenile proceeding are, therefore, an area of concern with respect to
notice. The question is whether the petition can be amended as to
material allegations in the petition or whether the state is bound in
juvenile cases as in criminal cases to the material allegations set out in
the original petition.

The Texas Supreme Court in Santana held that the rules of civil
procedure govern in juvenile cases insofar as is practicable, that the
rules in Gault and due process are not offended by the amendment
procedures of the rules of civil procedure, and that the state might
amend the petition in a juvenile case where the trial judge offered a
continuance to the child and his attorneys at the time the trial
amendment was offered and they did not accept the offer of
continuance.

The specific type of situation which the Texas Supreme Court
faced was this. The original petition was filed by the state alleging an
assault with intent to rape. Just before trial but before the
announcements of ready the state sought to amend the petition to
charge rape. The trial court granted leave to file the amended petition
and offered the child and his attorneys a continuance. The child and
his attorneys did not accept the offer and the trial went forward. The
supreme court held that no error was committed by the trial court,
since the rules of civil procedure had been complied with.A

The following facts were not before the supreme court or the court
of civil appeals, but they do shed a great deal of light on the facts in
the record and should give the attorney for the state in other cases
something to look out for. Sample allegations to be used in the petition
were provided for the secretary who typed the petitions in juvenile
cases. One of the sample allegations was labeled "Rape." The
allegations did not allege rape but alleged assault with intent to rape.
Consequently, when the secretary was told to type up a petition alleging
rape she typed it up alleging an assault with intent to rape. The
attorney who signed the petition did not catch the error and the petition
was filed. The state and the child, knowing the facts relied on,
proceeded under the misconception that the petition alleged a rape.
When the error was discovered the state requested leave to amend the
petition. There was no surprise as to the facts to be relied on by the

42. TEX. R. Civ. P. ANN. 66 (1967). See also State v. Santana, 444 S.W.2d 614 (Tex. 1969),
petition for cert. filed.

43. State v. Santana, 444 S.W.2d 614, 622 (Tex. 1969), petition for cert. filed, quoting from
TEX. R. Civ. P. ANN. 63 (1967).
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state. The only surprise was that the petition alleged an assault with
intent to rape. Everyone thought that the petition alleged a rape.

This all shows what can happen to you in a juvenile case, or any
other case, if you do not carefully examine everything in the record and
make sure that the record reflects the true facts-from the petition to
the transcript.

COUNSEL44

Before the hearing on any juvenile matter the judge should
ascertain whether or not the child has counsel and if not whether the
parents are too poor to employ counsel." There are provisions in the
statute requiring the parents to retain counsel under penalty of
contempt, but that is rather impractical, since the court is trying to get
the cooperation of the parents in helping the child even if he is being
sent to the Gatesville State School for Boys, and it would be
inadvisable to antagonize them. The statute concerning the
appointment of counsel in juvenile cases is too new to have had any
case law on it, but there is an interesting recent case which has a
bearing. In Ciulla v. Hardy" the court held that a mother who sought
permission to prosecute an appeal from an adjudication of her child's
delinquency without paying the court costs was not required to
surrender her reasonably necessary living expenses. The woman worked
as a maid for $32.50 a week.

If the child and his parents are too poor to employ an attorney,
counsel should be appointed by the court at least 10 days before the
hearing. The statute47 does not make it entirely clear whether the 10-
day provision applies only to appointed counsel or also to counsel
employed by the child or his parents. Just to be safe it would not be a
bad idea to have employed counsel waive the 10 days if the record does
not reflect that he has been employed for a longer period of time.' s In
any case, it would be advisable to get the fact of the counsel's
employment in the record as soon as possible.

Be sure that when the attorney is appointed an affidavit is signed
by the child and his parents stating that they are too poor to employ

44. For form of Pauper's Affidavit and Order Appointing Attorney, see Appendix B infra.
45. TEx. REV. CIv. STAT. ANN. art. 2338-1; § 7-B (Supp. 1969-1970); Gutierrez v. State

ex rel. Wichita County, 433 S.W.2d 777 (Tex. Civ. App.-Fort Worth 1968, no writ).

46. 431 S.W.2d 364 (Tex. Civ. App.-Houston 1968, no writ). See also Brenan v. Court
of Civil Appeals, 14th Dist., 444 S.W.2d 290 (Tex. 1968).

47. TEx. REv. CIv. STAT. ANN. art. 2338-1, § 7-B(c) (Supp. 1969-1970).
48. For form of Notice of Waiver of Ten Days, see Appendix C infra.
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counsel; then have the judge enter an order appointing counsel. This
protects the record in showing the appointment and puts a date in the
record from which the 10-day period for preparation can be calculated.

Another word of caution: An attorney shall be appointed where a
child is alleged to be a delinquent. That is the statutory requirement
as well as a requirement of Gault. This means that, even if you know
in advance of the hearing that the most that is going to happen is that
the alleged delinquent will be placed on probation, counsel should be
appointed. In Gutierrez v. State ex rel. Wichita County"9 the child was
found to be a delinquent in 1963 without benefit of counsel and was
placed on probation. In 1968 the Fort Worth Court of Civil Appeals
held that the probation could not be revoked since he did not have
counsel in the 1963 proceeding, and that counsel could not be waived
unless a showing was made that he and his parents were advised of the
right to counsel and were confronted with the specific consideration of
whether he did or did not choose to waive the right.

HEARING ON DELINQUENCY

Although there is no case law specifically in point, commentators
agree that the hearing in juvenile cases should be in two phases. The
first phase is the hearing on delinquency, and the second phase is the
dispositional hearing in which the court determines what disposition to
make of the juvenile. 0 This section is concerned with the hearing on
delinquency.

The hearing should be approached as any other hearing in any
other case, whether it be civil or criminal. Preparation is the key to
success at any hearing. Be sure to go ahead and prove all the
allegations in the petition. Do not stop with the violation of the penal
law or whatever actions you are relying on to prove delinquency. The
age of the child, the county of his residence, the identity of his parents,
guardian, or other person having custody of the child, and their place
of residence must all be proven.

The hearing is, in the word of the statute, "informal"' 5-whatever

that might mean. In the normal hearing where the child himself admits
having committed the act, the parents and the attorney for the child,
the probation officer, and the prosecutor agree on what the facts are

49. 433 S.W.2d 777 (Tex. Civ. App.-Fort Worth 1968, no writ).
50. See CHILDREN'S BUREAU, SOCIAL & REHABILITATION SERV., U.S. DEP'T OF HEALTH,

EDUCATION AND WELFARE, PUB. No. 437-1966, STANDARDS FOR JUVENILE AND FAMILY COURTS

68-78 (1966), which is referred to a number of times in Gault as "authoritative."
51. TEX. REV. CIV. STAT. ANN. art. 2338-1, § 13(a) (Supp. 1969-1970).
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and what the disposition should be. The hearing need not take on any
air of formality. The judge can ask all the questions and take in any
evidence he wants in whatever form he desires to use. Where the
hearing is contested, however, I have never seen the hearing conducted
in any other than the normal manner for contested cases in any court.
The state introduces evidence in the way of witnesses and exhibits; the
state's attorney questions the witnesses and then passes them. The
alleged delinquent's attorney cross-examines them and then passes
them back. Upon the completion of its case the state rests. The
defendant puts on his evidence and rests. The state puts on rebuttal
evidence, if any, and closes, and the alleged delinquent does the same.
Arguments are allowed-the state first and then the alleged delinquent.

I know of no reason that it has to be done this way, but it would
seem safer to do so. If the judge were to ask the questions, for instance,
he might be putting himself on one side or the other, out of his judicial
sphere. If a judge should do such a thing, make sure that everything is
covered, to protec.t the record.

The first hearing is concerned with determining whether or not the
child is a delinquent child within the meaning of article 2338-1, section
3, and is not concerned with the disposition of the child; therefore,
during that portion of the hearing the juvenile court should not have
before it the report of the juvenile probation officer. Whether or not
the judge has a report before him, he knows pretty well what the
background is by the mere fact that the case is before him. In cases
where the child has been in the court before, the judge knows the
background from that. In smaller counties the judge is going to know
the background of any child to come before him from his first-hand
knowledge of the community. The theory, however, is still that the
judge is not supposed to have that report before him, so if possible do
not let the judge have the report of the probation officer before him
prior to the dispositional phase of the hearing. 2

An interesting question at this point is whether you can use prior
juvenile offenses to impeach either the alleged delinquent or other
witnesses during the hearing on delinquency. I do not know of any case
specifically in point unless it is City of Houston v. Watson5 3 a damage
case in which a court of civil appeals held that the testimony of the
minor plaintiffs credibility could not be impeached by proof of his

52. CHILDREN'S BUREAU, SOCIAL & REHABILITATION SERV., U.S. DEP'T OF HEALTH,

EDUCATION, AND WELFARE, PUB. No. 437-1966, STANDARDS FOR JUVENILE AND FAMILY COURTS

73 (1966).
53. 376 S.W.2d 23, 33 (Tex. Civ. App.-Houston 1964, writ ref'd n.r.e.).
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having been declared a delinquent child and that delinquency was
inadmissible as a matter of law, citing article 2338-1, section 13. In
Broadway v. State 4 the court of criminal appeals held that article
2338-1, section 13, does not prohibit proof of the child's general
reputation for being a peaceable and law-abiding citizen upon a trial
of the child as an adult after being certified for proper criminal
proceeding in another court, as provided by section 6 of the same
article.

Another interesting question which should be discussed at this
point is the quantum of proof. Prior to Gault, the question of the
quantum of proof necessary in a juvenile case was well settled. Texas
courts had consistently held that the state was required to prove the
act of delinquency by a preponderance of the evidence.5 5 After Gault
was handed down by the United States Supreme Court, the Amarillo
Court of Civil Appeals held that the clear and unmistaken effect of that
opinion was to require that the state prove the act of delinquency
beyond a reasonable doubt.56 The opinion of the Amarillo Court of
Civil Appeals was reversed on July 23, 1969, and the Supreme Court
of Texas squarely held that the quantum of proof necessary in a
juvenile case is by a preponderance of the evidence in Texas.5 Recently
a Nebraska case involving the same question was appealed to the
United States Supreme Court; the appeal was dismissed as an
inappropriate vehicle for consideration of the issue, for the juvenile's
counsel admitted there was sufficient evidence to support commitment
even under a "beyond a reasonable doubt" standard. 5

1 Since Gault, the
California Supreme Court has retained the preponderance of the
evidence test 59 as have New York,"0 the District of Columbia,"' and
Nebraska.

EVIDENCE

The evidentiary problems encountered in a juvenile case are not
much different from those encountered in any other case whether civil

54. 418 S.W.2d 679 (Tex. Crim. App. 1967).
55. State v. Ferrell, 209 S.W.2d 642 (Tex. Civ. App.-Fort Worth 1948, writ ref'd n.r.e.);

Cantu v. State, 207 S.W.2d 901 (Tex. Civ. App.-San Antonio 1948, no writ); Robinson v. State,
204 S.W. 2d 981 (Tex. Civ. App.-Austin 1947, no writ).

56. Santana v. State, 431 S.W.2d 558 (Tex. Civ. App.-Amarillo 1968).
57. State v. Santana, 444 S. W.2d 614 (Tex. 1969), petition for cert. filed.
58. DeBacker v. Brainard, 183 Neb. 461, 161 N.W.2d 508 (1968), appeal dismissed, 90 S.

Ct. 163 (1969).
59. In re M., 70 A.C. 460, 450 P.2d 296, 75 Cal. Rptr. I (1969).
60. In re Samuel W., 24 N.Y.2d 196, 247 N.E.2d 253 (1969).
61. In re Ellis, 253 A.2d 789 (D.C. Ct. App. 1969); In re Wylie, 231 A.2d 81 (D.C. Ct.

App. 1967). For subsequent Supreme Court action, see note p. 302 infra.
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or criminal. In re Gault was very much concerned with the evidentiary
questions at a juvenile hearing, and it ended up requiring that the rules
of evidence be followed at least to the degree necessary to comport with
due process. The right to the confrontation of witnesses, the right to
notice, the right to counsel, and the privilege against self-incrimination
are all matters relating to evidence at the hearing. These things,
however, all relate to the hearing itself and not the acts of the police
or other authorities prior to the hearing. The United States Supreme
Court specifically said:

We do not in this opinion consider the impact of these
constitutional provisions upon the totality of the relationship of the
juvenile and the state. We do not even consider the entire process
relating to juvenile "delinquents." For example, we are not here
concerned with the procedures or constitutional rights applicable to
the pre-judicial stages of the juvenile process, nor do we direct our
attention to the post-adjudicative or dispositional process. . . . We
consider only the problems presented to us by this case. These relate
to the proceedings by which a determination is made as to whether a
juvenile is a "delinquent" as a result of alleged misconduct on his
part, with the consequence that he may be committed to a state
institution.62

At another point the Court, after setting out the points relied on by
Gault as errors committed by the Arizona Supreme Court, said:

We emphasize that we indicate no opinion as to whether the decision
of that court with respect to such other issues does or does not conflict
with requirements of the Federal Constitution.6

The Court could not be much clearer in saying that it is not going any
further than the facts in the particular case and that it is not deciding
what the law is in the "pre-judicial stages" of the juvenile process. The
courts of civil appeals, however, have extended the decision in Gault
into the pre-judicial stages. I have no disagreement with these courts,
for the most part, on the conclusions reached, but I do disagree with
them that Gault demands such a conclusion. I can see much more
reason to have a certain laxity of rules at the hearing than I can at
the pre-judicial stages, but that is because of the Constitution, not
because of Gault.

Leach v. State" provides an example of the kind of approach

62. In re Gault, 387 U.S. 1, 13 (1967).
63. Id.at 10-11.
64. 428 S.W.2d 817 (Tex. Civ. App.-Houston 1968, no writ).
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coming from the courts of civil appeals. The penultimate paragraph of
that opinion raises a good deal of doubt as to what the case really
means. That paragraph indicates that the testimony complained of
would not have been admissible even if the constitutional issue should
never have been reached. In Leach the Houston Court of Civil Appeals
was presented with a case where the parents requested that the child
be placed in the detention ward. The child remained there from July
28, 1967, until September 19, 1967, before counsel was appointed for
her. During the period of incarceration a juvenile probation officer
talked to her without warning her of her rights to counsel and to
remain silent. No showing was made that she was warned of any of
her rights. At the hearing on delinquency before a jury the probation
officer was allowed to testify, and her otherwise unsupported
conclusions were admitted. The court of civil appeals reversed the case,
citing Gault, Choate v. State,"5 Dendy v. Wilson," and Miranda v.
A rizona.1Y

A noteworthy fact in the Leach case is that no statement made
by the alleged delinquent was admitted into evidence as in Miranda v.
Arizona and the other criminal cases. The testimony of the probation
officer complained of was that the child was endangering her health
and morals by the runaways "and what took place during the
runaways." The court of civil appeals in the next-to-last paragraph of
the opinion said:

[T]he Juvenile Court should have excluded Mrs. Wagner's opinions
because they were based on statements made to her by appellant while
under detention in the absence of counsel, and because the opinions
involved legal definitions and a legal test."'

This raises a doubt in my mind as to what the case means. Even if all
the Miranda warnings had been given and counsel had been present at
all times the testimony of the probation officer would not have been
admissible "because the opinions involved legal definitions and a legal
test."

As a practical matter this is a problem which should not arise very
often. This was a jury trial. The paragraph used in the petition is a
seldom-used paragraph. The probation officer should seldom be needed
as a witness during the hearing on delinquency. I would say that this

65. 425 S.W.2d 706 (Tex. Civ. App.-Houston 1968, no writ).
66. 142 Tex. 460, 179 S.W.2d 269 (1944).
67. 384 U.S. 436 (1966).
68. Leach v. State, 428 S.W.2d 817, 821 (Tex. Civ. App. - Houston 1968, no writ)

(emphasis added).

19701



TEXAS TECH LA W REVIEW

case would give you pause before you ever use the probation officer as
a witness at the hearing on delinquency.

In Choate v. State9 the Houston Court of Civil Appeals reversed
the judgment of delinquency where a written statement was admitted
over the objection of the child and the record did not show that the
statement was made after the Miranda warnings had been given. The
opinion says that in Gault the United States Supreme Court has made
applicable to juveniles the privilege against self-incrimination as it was
applied to adults in Miranda. I cannot help commenting that this is a
gross misstatement of Gault. The opinion in Gault specifically declines
so to hold.7 The Supreme Court does hold in Gault that the self-
incrimination provision of the Constitution applies in juvenile cases but
applied it only to the facts before the Court in Gault, which did not
involve "pre-judicial stages" of the proceedings. Be that as it may, the
court of civil appeals was right, and the Miranda rules must apply to
juveniles from my reading of the law. The reason has nothing to do
with Gault but is based on the same reasons Texas has extended
constitutional rights to juveniles since Dendy v. Wilson."

In Yzaguirre v. State72 the Corpus Christi Court of Civil Appeals
was faced with a full challenge to the juvenile procedures in the light
of Gault. Most of the challenges have been discussed at other places
in this article. The main challenge, however, concerned a written
confession given by Yzaguirre. The question presented was whether the
child waived the rights about which he was warned by both the justice
of the peace and the officer taking the statement. The court says that
there are "serious doubts" as to the admissibility of the confession
because of the circumstances shown but that it is not necessary to
determine whether the trial court committed error in admitting the
statement since it was assumed from the trial court's findings of fact
that the court did not rely on the, statement for his decision and there
was ample other evidence to support the finding. One defense attorney
I know says that the case gives good reason always to ask for a jury.

Another area into which a court of civil appeals has ventured in
juvenile cases is that of search and seizure. In Ciulla v. State3 the
Houston Court of Civil Appeals held that a minor has the same
constitutional right to be secure in his person from all unreasonable

69. 425 S.W.2d 706 (Tex. Civ. App.-Houston 1968, no writ).
70. In re Gault, 387 U.S. 1, 13-14 (1967).
71. 142 Tex. 460, 179 S.W.2d 269 (1944).
72. 427 S.W.2d 687 (Tex. Civ. App.-Corpus Christi 1968, no writ).
73. 434 S.W.2d 948 (Tex. Civ. App.-Houston 1968, no writ).
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seizures as has an adult. The facts in the Ciulla case are most
interesting. David Ciulla was seen driving without lights on a Houston
street. He was searched and the car was searched at that time, and
nothing of significance was found. The officer had "some question as
to the ownership of automobile so he took appellant to police station."
Another officer "had information from an informant that had proved
reliable in the past" that David Ciulla had possession of marijuana.
He then searched him and found in his pockets a substance which later
proved to be marijuana. Then David Ciulla was taken before a
magistrate, where he was given the warning required in article 15.17
of the code of criminal procedure. The marijuana found in that later
search was admitted over the child's objection at the hearing on
delinquency. Ciulla was found delinquent and he appealed. The court
of civil appeals reversed, saying that the search of Ciulla was not
incident to an arrest, was remote in time and place, and was not shown
to have been based on probable cause to believe that Ciulla had
possession of marijuana, and that therefore the search violated the
child's constitutional rights and the trial court erred in admitting the
evidence acquired thereby.

The answer to the real question involved in these cases is not
discussed in any of them but is taken for granted in all of them. The
question is whether the due process clause of the United States
Constitution requires that the exclusionary rules applicable in criminal
cases be applicable in juvenile cases. There cannot be any question that
the juvenile has the same rights that others have; the question is
whether these rights must be preserved in the same way. The answer
insofar as the exclusionary rules are concerned seems to be yes.

At first glance it might appear that the Santana case is not
consistent with the decisions of the courts of civil appeals which have
followed Gault and which have been discussed. The results are entirely
consistent. The civil appeals cases involve a different area of the law
from that in Santana. In Santana the Supreme Court of Texas-was
concerned with whether we must use strictly criminal rules in dealing
with children. In the several court of civil appeals cases there are
violations of recognized constitutional rights, and the question is
whether the exclusionary rules apply in juvenile cases. In Leach,
Choate, and Yzaguirre, confessions were involved. In Ciulla there was
a search and seizure problem. The holdings in each of these cases
reenforced the exclusionary rule where evidence was obtained by the
state in violation of the constitutional rights of the child. The theory
underlying the exclusionary rules is that the state should not be allowed
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to profit from the illegal conduct of its agents7 4 That theory is no less
applicable in a civil case than in a criminal case. There is no
inconsistency between the protection of the constitutional rights of a
child in applying the exclusionary rules in juvenile cases and the use of
the rules of civil procedure insofar as is practicable in juvenile cases.

ARREST

The law of arrest in juvenile cases is somewhat different from that
in criminal cases. Section 11 of article 2338-1 provides that any peace
officer or probation officer shall have the right to take into custody any
child who is found violating any law or ordinance or who is reasonably
believed to be a fugitive from his parents or from justice, or whose
surroundings are such as to endanger his health, welfare, or morals.
The section further provides that when so arrested the child shall
forthwith be brought to the judge, who shall order the child's release,
or his temporary detention either in the compartment provided for the
custody of juveniles, or by a suitable person or agency as in the
judgment of the court may seem proper. If the child is ordered
detained, the petition shall be filed immediately.

This is an area which will take on increasing importance. Both
Leach and Ciulla, previously discussed in the section on Evidence,
concerned the law of arrest, although they did not discuss the juvenile
arrest rules at any great length. They are, however, typical of the type
of problems encountered with greater and greater frequency. The
general rule is that any evidence obtained during a period of illegal
detention after arrest is not admissible.

DISPOSITIONAL HEARING

At the dispositional phase of the hearing almost anything can go
into the record which will help the judge in deciding what disposition
should be made, as long as defense counsel has access to it.7" The
probation officer's written or oral report should be submitted. I prefer
that the report be in writing. The judge should want to talk to the
parents and to ask them some questions. Anything past or present
which might help the court in deciding what is best for the child and
the community can go before the court. Any past criminal activity

74. Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v. United States, 232 U.S. 383 (1914).
75. Kent v. United States, 383 U.S. 541 (1966); CHILDREN'S BUREAU, SOCIAL &

REHABILITATION SERV., U.S. DEP'T OF HEALTH, EDUCATION, AND WELFARE, PUB. No. 437-1966,
STANDARDS FOR JUVENILE AND FAMILY COURTS 73 (1966).
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should be in the probation officer's report. These are not limited to
convictions but can include any offense known to have been committed
by the child. This report of the probation officer should always be given
to the counsel for the alleged delinquent, and he should then have the
opportunity to rebut any of the matters presented at the hearing,
including the report of the probation officer."6

DISPOSITION

Section 13(c) of article 2338-i controls the disposition in a juvenile
case.77 That section provides that if the judge or jury finds that the child
is delinquent, or otherwise within the provisions of the act, the court
may by order duly entered proceed as follows:

(I) Place the child on probation or under supervision in his own
home or in the custody of a relative or other fit person, upon such
terms as the court shall determine;

(2) Commit the child to a suitable public institution or agency
or to a suitable private institution or agency authorized to care for
children; or place the child in a suitable family home or parental home
for an indeterminate period of time, not extending beyond the time the
child shall reach the age of 21 years;

(3) Make such further disposition as the court may deem to be
for the best interest of the child, except as otherwise provided.

The disposition to be made of any particuar case is the function
of the judge in the juvenile court. An attorney for the state should draw
the papers to be signed by the judge reflecting the action which the
judge has taken in a particular case. This is an area to watch carefully.
This is where protecting the record becomes especially important.

Where the delinquent child is committed to a state school or to a
particular named party's custody there is no great problem in drafting
the judgment. It can follow the usual form." You should not forget
that after a judgment committing the juvenile to a state institution a
commitment must also be issued.7"

I would expect that most delinquents would be placed on
probation at least once before more serious action is taken, so a great
deal of time and effort should go into the preparation and drafting of
the terms and conditions under which the juvenile is to live during the

76. Kent v. United States, 383 U.S. 541 (1966).
77. TEx. REV. CIv. STAT. ANN. art. 2338-1, § 13(c) (Supp. 1969-1970).
78. For forms of Judgment and Order of Commitment see Appendix D infra.
79. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 13(f) (Supp. 1969-1970).
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probationary period. Up to a short time ago in Lubbock County the
terms and conditions of the probation were not in the judgment or
made a part of the record in any way. The judgment merely recited that
the probation was subject to the terms and conditions set out by the
juvenile probation office. This could be the prevailing practice in other
counties; I do not know. Though I have not seen a case in point I am
convinced that such a provision is not sufficient. The statutory
language of article 2338-1, section 13(c)(1) is not that much different
from the statutory language in the code of criminal procedure.80 The
code of criminal procedure provides that the court having jurisdiction
of the case shall determine the terms and conditions of probation, and
the juvenile act says "upon such terms as the court shall determine."',
This language in the code of criminal procedure has been held to mean
that the court has to set the terms and conditions of probation in order
to enforce them and that the function of determining the terms and
conditions cannot be delegated to the probation officer. 2

The terms and conditions to be used in juvenile cases are not set
out in whole or in part in the statute as they are in the code of criminal
procedure. These terms and conditions are within the discretion of the
juvenile court.3

REVOCATION OF PROBATION 84

There just is not much law that I have been able to find on the
revocation of the probation of a delinquent child. There are some cases
which talk about the revocation of parole, but the only one which talks
about the revocation of a probation is Gutierrez v. State ex rel. Wichita
County. 5 That case held that the probation could not be revoked where
the alleged juvenile delinquent did not have counsel to represent him
at the original hearing placing him on probation. It is interesting to
note that at the hearing on the revocation of the probation the state
proved up six felony and misdemeanor crimes and that the "Motion
for Further Orders" concluded with the prayer that Gutierrez be
declared a delinquent child, but the Fort Worth Court of Civil Appeals

80. TEX. CODE CRIM. P. ANN. art. 42.12 (1966).
81. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 13(c)(1) (Supp. 1969-1970).
82. TEX. CODE CRIM. P. ANN. art. 42.12 (1966); Cox v. State, 445 S.W.2d 200 (Tex. Crim.

App. 1969); McDonald v. State, 442 S.W.2d 386 (Tex. Crim. App. 1969); Campbell v. State,
427 S.W.2d 621 (Tex. Crim. App. 1968).

83. For form of Judgment Placing Delinquent Child on Probation, see Appendix E infra.
84. For forms of Application to Revoke Probation and Order Revoking Probation, see

Appendix F infra.
85. 433 S.W.2d 777 (Tex. Civ. App.-Fort Worth 1968, no writ).
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held that proof of the alleged crimes was introduced not for the purpose
of procuring a new judgment of delinquency, but to prove violations
of the terms of the probation.

The facts in the Gutierrez case point up the reason that we have
so few cases involving the revocation of a probation in juvenile cases.
There is usually nothing done until the juvenile has committed another
act which in itself would be sufficient to have the child declared
delinquent. The Gutierrez case also points up the pitfalls of such a
procedure, especially if you are not careful about appointing attorneys
where there is to be a probation. We are doing the juvenile no favor
when we lay down a set of rules and tell him that he "must follow them
or suffer the consequences, and then do not keep our promise to him.
He has less respect for the system, and therefore we have taken a step
backward and not forward in reaching our goal of rehabilitating the
child. It is not the severity of punishment so much as it is the certainty
of punishment which deters crime. Juvenile probations should be
revoked in the same manner as adult probations.

Where the judgment has set out the terms and conditions of
probation, then an application to revoke the probation is filed setting
out the terms and conditions violated and then the specific facts which
constitute the violation. Care must be used in alleging the facts. For
instance, it cannot be alleged that the probationer was convicted
without showing the date of the commission of the act, because the
term or condition of probation was that he not commit a crime while
on probation.

At the hearing on the application to revoke the probation you put
the probation officer on the stand to show that the child is the same
child declared delinquent in the original delinquency hearing and placed
on probation. Then the probation officer can testify to the facts within
his knowledge constituting a violation of the probation. Usually he will
have personal knowledge of reported violations, the sort of people the
juvenile has been associating with, and other such data. The rest of the
evidence is then introduced to show any and all violations of the terms
and conditions of probation. These violations need not necessarily be
of a nature to justify a new finding of delinquency, although they may
be. The key factor is whether the terms of probation have been violated.
Whether to revoke the probation is a matter within the discretion of
the judge and his decision will be reversed only if he abuses his
discretion. In adult cases the only abuse of discretion which I have
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found has been in cases where no term or condition in the probation
was proven to have been violated.86

After the hearing an order revoking probation, in the nature of a
judgment, is entered showing the term or condition imposed and the
violation, finding that the term or condition imposed was violated, and
ordering the delinquent child committed to the Texas Youth Council.
A commitment should then be issued showing the birthdate of the child
or attaching a certified copy of his birth certificate.87

WAIVER OF JURISDICTION BY THE JUVENILE COURT

Before the juvenile act established waiver procedures, district
attorneys were faced with the task of finding a way to try a boy for a
felony crime which was committed while he was a child under the
definition of the juvenile act, but where the nature of the crime and the
good of the community and of the child demanded that the juvenile be
tried as an adult. In such cases a minor offense was picked out and
used to have the child declared delinquent, and he was committed to
the Texas Youth Council. Upon reaching his 17th birthday the boy was
brought back to the county and tried for the felony offense. Without
going into it very deeply I think it is sufficient here to say that the
problems involved with this procedure center mostly around the
practical matter of trying to keep the felony offense for which you want
to try him later from getting before the judge, since it would be double
jeopardy to try him later for an offense which was used in sending him
to the Texas Youth Council.88  The legislature evidently tried to
eliminate this problem in 1967 by amending the juvenile act and article
30 of the penal code, so that the time of the commission of the crime
determined the jurisdiction, but the latest case on the subject, Dillard

86. McDonald v. State, 442 S.W.2d 386 (Tex. Crim. App. 1969); Caffey v. State, 433
S.W.2d 900 (Tex. Crim. App. 1968); Creamer v. State, 430 S.W.2d 500 (Tex. Crim. App. 1968);
Satterwhite v. State, 423 S.W.2d 592 (Tex. Crim. App. 1968); Horman v. State, 423 S.W.2d 317
(Tex. Crim. App. 1968).

87. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 13(f) (Supp. 1969-1970).
88. See Hultin v. Beto, 396 F.2d 216 (5th Cir. 1968); Sawyer v. Hauck, 245 F. Supp. 55

(W.D. Tex. 1965); Garza v. State, 369 S.W.2d 36 (Tex. Crim. App. 1963); Lopez v. State, 171
Tex. Crim. 552, 352 S.W.2d 106 (1961); Martinez v. State, 171 Tex. Crim. 443, 350 S.W.2d 929
(1961); Perry v. State, 171 Tex. Crim. 282, 350 S.W.2d 21 (1961); Wood v. State, 171 Tex. Crim.
307, 349 S.W.2d 605 (1961); Peterson v. State, 156 Tex. Crim. 105, 235 S.W.2d 138 (1951);
Roberts v. State, 153 Tex. Crim. 308, 219 S.W.2d 1016 (1949); Dearing v. State, 151 Tex. Crim.
6, 204 S.W.2d 983 (1947); Smith v. State, 99 Tex. Crim. 402, 269 S.W. 793 (1925); Stracner v.
State, 86 Tex. Crim. 89, 215 S.W. 305 (1919); McLaren v. State, 85 Tex. Crim. 31, 209 S.W.
669 (1919). See also B. ANDERSON & R. GURLEY, THE JUVENILE OFFENDER AND TEXAS LAW 46-
51 (rev. ed. 1966). •
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v. State,9 indicates that such an avenue is still open. The much better
practice, however, is to proceed in the juvenile court to have that court
waive its jurisdiction and refer the case to the grand jury for further
proceedings in a criminal court. This way you are covered in both
directions.

The facts in the Dillard case offer a good example. There a
petition had been filed to have Dillard declared a delinquent child, a
hearing was held, and the juvenile court waived jurisdiction; the alleged
delinquent appealed the order waiving jurisdiction. Between the time of
the hearing and the decision of the court of civil appeals Dillard had
reached his 17th birthday. The court of civil appeals held that the
question of the validity of the order waiving jurisdiction was moot since
the accused could now be tried by the criminal court as an adult, under
the rulings of the court of criminal appeals, and it cited criminal
appeals cases.9 0 The attorney for the state thus has the best of all
possible worlds; he is home free whichever way he goes. If the waiver
of jurisdiction by the juvenile court is properly done and legally
effective, the criminal district court has jurisdiction. If the order is not
proper, the criminal district court has jurisdiction anyway.

The holding in the Dillard case is not altogether without its
problems for the attorney for the state, however. What happens in a
case where a 16-year-old male commits an offense for which the
punishment could be by confinement in jail if the same offense were
committed by an adult, and the boy will soon be 17 years of age? The
juvenile court can waive jurisdiction when the offense alleged is of the
grade of felony9 but not of misdemeanors. What if a hearing cannot
be had until after the child's 17th birthday? Suppose it takes a while
to find the accused party and he has become 17 in the meantime? This
is a more practical problem than you might think. These things
happen. You might want to send the boy to the Gatesville State School
for Boys, where he could serve 4 years for an offense for which the
maximum time in the county jail is 6 months. The alleged delinquent
has every incentive to appeal the case. If he is already on probation or
has already been declared a delinquent there is no problem, since the
court then has jurisdiction over him until he is 21 years of age,9 2 but if

89. 439 S.W.2d 460 (Tex. Civ. App.-Houston 1969, writ refd n.r.e.).
90. Peterson v. State, 156 Tex. Crim. 105, 235 S.W.2d 138 (1951); Northern v. State, 152

Tex. Crim. 569, 216 S.W.2d 192 (1948); Dearing v. State, 151 Tex. Crim. 6, 204 S.W.2d 983
(1947); Hardie v. State, 140 Tex. Crim. 368, 144 S.W.2d 571 (1940); Stalings v. State, 129 Tex.
Crim. 300,87 S.W.2d 255 (1935); McLaren v. State, 85 Tex. Crim. 31, 209 S.W. 669 (1919).

91. TEx. REV. CIV. STAT. ANN. art. 2338-1, § 6(b) (Supp. 1969-1970).
92. TEX. REV. Civ. STAT. ANN. art. 2338-1, § 5(c) (Supp. 1969-1970).
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the court does not already have jurisdiction it is difficult to tell what
direction to take. The statute says one thing and the courts say
another-or do they? Fortunately these are not the types of cases which
create much heat.

Waiver proceedings were first made a part of the juvenile act in
1965, but there was a considerable amount of ambiguity in the 1965
statute, and it was declared unconstitutional in 1966.11 The statute was
put in its present form in 1967. The waiver proceedings are provided
in section 6 of article 2338-1. In proceedings whereby the juvenile court
is expected to waive its jurisdiction to the criminal courts, it is most
important that the requirements of that section be followed, word for
word and comma for comma. The statute is obviously patterned right
after the opinion of the United States Supreme Court in Kent v. United
States .

4

The section provides that the juvenile court may, within a
reasonable time, waive jurisdiction over a child charged with an offense
of the grade of felony if the child was 15 years of age or older at the
time of the commission of the offense. The requirements of that
proceeding are set out in detail. First, the judge should order a
"complete diagnostic study, social evaluation, and full investigation of
the child, his circumstances and the circumstances of the alleged
offense." In Lubbock County the juvenile probation office does that
as a matter of course in a case to come before the juvenile court. In a
case where there is going to be a hearing on the waiver of jurisdiction,
it cannot be just "a matter of course." The attorney for the state must
be sure an order is entered, and that the investigation is taken seriously
and done thoroughly. He should get an order entered and have the
report filed in the papers of the case. 5

More than 10 days before the hearing an attorney needs to be
appointed if one has not been retained. Notice at this point that the
statute" does not mention the financial ability of the child or his
parents. It says that counsel shall be appointed "for any child who does
not have retained counsel." The presence of counsel at the hearing
cannot be waived or avoided, so be sure that the record reflects the
presence of counsel throughout the hearing and see that the order has
a specific finding that counsel was present. Counsel must then be given
access to all reports and records relating to the child, in the possession

93. Foster v. State, 400 S.W.2d 552 (Tex. Crim. App. 1966).
94. 383 U.S. 541 (1966).
95. For form of Order for Diagnostic Study see Appendix G infra.
96. TEx. REV. CIv. STAT. ANN. art. 2338-1, § 6(e) (Supp. 1969-1970).
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of the court, its staff, or its employees. This specifically includes the
report of the investigation previously ordered.

There is provision for the juvenile court to refuse to reveal the
source of any information if he finds that the revelation would be
injurious to the child or would prejudice the future availability of
similar information, but the court must preserve the identity of the
source and make it available to the criminal court to which the child
is transferred."

The statute sets out six things that the court should consider along
with any others in determining whether or not, because of the
seriousness of the offense or the background of the offender, the welfare
of the community requires criminal proceedings. 8 These should be
specifically considered and the order should recite their consideration.
It is interesting to note that the section is worded that the court "shall
retain jurisdiction .. .unless . . . ."" One requirement that might be
overlooked if the attorney is not careful is that the order waiving
jurisdiction be accompanied by a complaint against the child.1®

The examining trial, if any, is to be conducted by the district
court. It would be a very rare occasion when it might happen, but if
the grand jury does not return an indictment the district court must
certify the grand jury's failure back to the juvenile court, which may
upon receipt of the certification resume jurisdiction of the child. 0'

Let me emphasize, if I have not already made myself clear, that
this is an area where a lot of new law is being made and will continue
to be made for some time. If you do not want it made at your expense
you must make a good record in juvenile cases, especially in waiver
procedings. More and more of them are being appealed and will be

97. TEX. REV. CIV. STAT. ANN. art. 2338-1 § 6(f) (Supp. 1969-1970).
98. (I) [Wlhether the alleged offense was against person or property, with greater
weight in favor of waiver given to offenses against the person;

(2) whether the alleged offense was committed in an aggressive and premeditated
manner;

(3) whether there is evidence upon which a grand jury may be expected to return
an indictment;

(4) the sophistication and maturity of the child;
(5) the record and previous history of the child;
(6) the prospects of adequate protection of the public and the likelihood of

reasonable rehabilitation of the child by use of procedures, services, and facilities
currently available to the juvenile court.

TEX. REV. CIV. STAT. ANN. art. 2338-1, § 6(h) (Supp. 1969-1970).
99. TEX. REV. Civ. STAT. ANN. art 2338-1, § 6(g) (Supp. 1969-1970).
100. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 6(j) (Supp. 1969-1970).
101. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 6(k) (Supp. 1969-1970).
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appealed, and there will be more and more interest. Be sure to get
everything you need into the record. 1 2

The best case to date on waiver of jurisdiction by the juvenile court
is In re Buchanan.'0 The court of civil appeals affirmed the order of
the juvenile court which waived jurisdiction. The order set out the
following:

[A]fter hearing the evidence with respect to the alleged offense
committed by the said Dean Buchanan, to-wit, Murder, and after
hearing evidence with respect to the results of a complete diagnostic
study of the said Dean Buchanan, social evaluation and study of the
said Dean Buchanan and his circumstances, and after hearing
argument of counsel, and after being fully advised herein, the Court
finds that the said Dean Buchanan is a male child of sixteen years of
age, having been born on the 31st day of October, 1951; that he
stands charged with the offense of Murder, which said offense would
be a felony if committed by an adult, and which allegedly was
committed on the 9th day of March, 1968, in the County of Tarrant,
State of Texas; that Jake Cook, an attorney of good standing of Ft.
Worth Texas, was appointed by this Court at least ten days prior to
the date of this hearing; that the father of the said Dean Buchanan,
to-wit, Larry Buchanan, had notice of this hearing but did not appear;
that the said Dean Buchanan is of sufficient sophistication and
maturity to have intelligently, knowingly and voluntarily waived all
constitutional and statutory rights heretofore waived by the said Dean
Buchanan, and to have aided in the preparation of his defense; that
the offense alleged to have been committed by the said Dean
Buchanan, to-wit, Murder, is against the person of another and was
committed in an aggressive and premeditated manner; that evidence
was presented concerning the alleged offense upon which a grand jury
may be expected to return an indictment; that the record and previous
history of the said Dean Buchanan reveal that he has a history and
background of repeated law violations; that the evidence and reports
heretofore presented to the Court demonstrate to the Court that there
is little, if any, prospect of adequate protection of the public and
likelihood of reasonable rehabilitation of the said Dean Buchanan by
use of procedures, services and facilities currently available to the
Juvenile Court; and that because of the seriousness of the offense
alleged and the background of the said Dean Buchanan, the welfare
of the community requires that the Juvenile Court waive jurisdiction
over the said Dean Buchanan and transfer the said Dean Buchanan
to the appropriate Criminal District Court of Tarrant County, Texas

102. For form of Order Waiving Jurisdiction, see Appendix H infra.
103. 433 S.W.2d 787, 788-89 (Tex. Civ. App.-Fort Worth 1968, writ ref'd n.r.e.).
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In the same case the court also upheld section 6 of article 2338-1
against the contention that it was vague and contradictory. The court
found the statute to be clear and explicit. This attack was obviously
prompted by the 1966 decision which had declared the 1965 statute
unconstitutional.

04

JURY

In many states there is a debate underway at the present time
concerning the right of a juvenile to trial by jury. Most states do not
provide for a jury trial in juvenile cases. In Texas the alleged delinquent
is entitled to a trial by jury both under the statute' 5 and under the case
law. 10 The right is not exactly the same as in a criminal trial. The
statute provides and the courts have consistently held that if no jury is
demanded the court shall proceed with the hearing without a jury, 07

whereas in a criminal proceeding there must be a positive waiver of a
jury.

The jury in a juvenile proceeding poses the same practical
problems that a jury always causes. It necessitates a voir dire
examination of the jury panel, the retiring of the jury when there is an
evidentiary question, and so on. The jury immediately makes the
juvenile proceeding a formal proceeding. I know that the juvenile
statute often refers to "informal" hearings, but it is impossible to have
an informal hearing before a jury without serious chances for error.
Most of the problems to be encountered with the jury are not peculiar
to juvenile courts and will not be discussed.

The big problem when you have a jury in a juvenile hearing is the
charge of the court and the form it should take, civil or criminal. 08

You might say that it takes on the characteristics of both and then that
it follows neither. It is a charge peculiar to the juvenile proceeding.
There should be only one question to be answered by the jury in the
verdict:

"We, the jury, find that . _ is a delinquent child."
or
"We, the jury, find that is not a delinquent child."

104. Foster v. State, 400 S.W.2d 552 (Tex. Crim. App. 1966).
105. TEx. REv. STAT. ANN. art. 2338-1, § 13 (Supp. 1969-1970).
106. In re Hoskins, 198 S.W.2d 460 (Tex. Civ. App.-Amarillo 1946, writ refd n.r.e.).
107. TEX. REV. CIv. STAT. ANN. art. 2338-1, § 13 (Supp. 1969-1970); Dendy v. Wilson,

142 Tex. 460, 179 S.W.2d 269 (1944); Yzaguirre v. State, 427 S.W.2d 687 (Tex. Civ.
App.-Coprus Christi 1968, no writ); In re Gonzalez, 328 S.W.2d 475 (Tex. Civ. App.-El Paso
1959, writ rerd n.r.e.).

108. For form of Charge to the Jury (Burglary), see Appendix I infra.
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There is a temptation to put in another "special issue" so that the jury
can answer whether the alleged delinquent committed the offense
alleged. Do not do it. It can only cause trouble and it is not required.
Section 13(b) of article 2338-1 provides simply that when the
proceeding is with a jury the verdict shall state whether the child is a
delinquent child within the meaning of the act.

The interesting question in this area right now is whether the jury
should be charged in terms of "preponderance of the evidence" or
"beyond a reasonable doubt," a matter discussed in the Hearing
section supra. The question is presently before the United States
Supreme Court in In re Winship.'"°

APPEALS

Sections 4 and 21 of article 2338-1 provide for appeals in juvenile
cases. Section 4 provides that appeals from judgments of criminal
district courts rendered in juvenile cases shall be taken to the proper
court of civil -appeals. In section 21 it is provided that an appeal may
be taken by any party aggrieved to the court of civil appeals, and that
the case may be carried to the supreme court by writ of error or upon
certificate, as in other civil cases."0 This means that the state may
appeal if it is the party aggrieved. State v. FerrelP' is a very good
example of that principle. The jury found the alleged delinquent not to
be a delinquent by reason of insanity, the state appealed, and the court
of civil appeals reversed because of the argument made by counsel for
the alleged delinquent to the jury.

In order to obtain an appeal, written notice of appeal shall be filed
within 5 days after judgment is entered.

The juvenile act further provides that an appeal, in the case of a
child, shall not suspend the order of the juvenile court, nor shall it
discharge the child from the custody of that court or agency to whose
care such child shall have been committed, unless that court shall so
order. The appellate court is, however, empowered to provide for a
recognizance bond."2

The attorney general's office should always be notified when a
juvenile case is appealed, though no such provision anywhere in the
statutes has come to my attention. This is often overlooked. There are
people in the attorney general's office who can give untold amounts

109. Prob. juris. noted, 90 S. Ct. 179 (1969). For the results see Note p. 302 infra.
110. Lee v. McKay, 414 S.W.2d 956 (Tex. Civ. App. -San Antonio 1947, writ dism'd).
IlI. 209 S.W.2d 642 (Tex. Civ. App.-Fort Worth 1948, writ refd n.r.e.).
112. TEx. REv. CIv. STAT. ANN. art. 2338-1, § 21(1964).
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of help. They have faced most of the problems to be encountered on
appeal. The attorney general represents the state, so he should know
about and if possible participate in cases in which the state is a party
in the appellate courts.

The appeal is just like the appeal in any civil case. The same forms
of briefs and motions are followed as in the usual civil case. You will
note from the citations in this article that traditionally the case is styled
"Name of Child" v. State, although it would seem to me from reading
the statute"3 that the style of the case on appeal would be the same as
the style of the case in the juvenile court, i.e., In the matter of

_ a delinquent child. An excellent idea would seem to be
to follow the example of some of the other states, New York and
California, for instance, and style the case In the matter of George S,
using only the first letter of the last name." 4 It is somewhat
incongruous to withhold the names of juveniles when they are brought
before the juvenile court and then to make the name a part of the style
of the case on appeal.

TRAFFIC AND LIQUOR OFFENSES

There are two significant areas which are not treated as the
ordinary juvenile offense under the juvenile act. These are traffic
offenses and liquor offenses. They are controlled by statutes separate
from the juvenile act.

Traffic offenses by persons falling under the juvenile act are
covered under article 802e of the penal code, which provides that a
male minor over 14 and under 17 years of age or a girl over 14 and
under 18 years of age who drives a motor vehicle on a public road or
highway while under the influence of intoxicating liquor or who drives
a motor vehicle in such a way as to violate any traffic law of this state
shall be guilty of a misdemeanor. The maximum fine under this statute
is $100. There is a requirement in the statute"5 that the parents must
be present or at least a diligent effort made to obtain their presence
during the trial of the driving-while-intoxicated or traffic offense. It is
provided in the statute that the minor cannot be placed in jail for
failure to pay the fine, but the court can suspend and take from the
possession of the minor the minor's driver's license until the fine is
paid.

113. TEX. REV. CIV. STAT. ANN. art. 2338-1, § 7 (1964).
114. E.g., In re M., 70 A.C. 460, 450 P.2d 296, 75 Cal. Rptr. I (1969); In re Samuel W.,

24 N.Y.2d 196, 247 N.E.2d 253 (1969).
115. TEX. PEN. CODE ANN. art. 802e, § la (Supp. 1969-1970).
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Section 4 of article 802e of the penal code provides specifically
that the offenses created in the act are under the jurisdiction of the
courts regularly empowered to try misdemeanor cases carrying the
same penalty and shall not be under the jurisdiction of the juvenile
courts. This makes for a confusing situation from the standpoint of a
purist. The statute covers "any traffic law of this state."" 6 An attorney
general's opinion states that the language of the statute includes state
laws only." 7 That construction would exclude city traffic ordinances.
As a practical matter-as opposed to the purist point of view-there
is not so much of a problem. I imagine that most counties handle it
in the same way we do in Lubbock County. The traffic courts"8 handle
the traffic cases of children over 14. Extremely seldom, if ever, is a
child referred to the juvenile court on traffic offenses. It has been
suggested that the common practice, at present, is to file under article
802e unless:

(1) the offense is not covered by article 802e;
(2) the juvenile refuses to pay his fine;
(3) the juvenile continues to drive after suspension of his license;

or
(4) the offense appears to the traffic judge to be of such a serious

nature or frequency as to require the control afforded by the juvenile
court."9

That seems to be a pretty good policy.
Liquor violations involving minors are also covered under a

statute other than the juvenile act, namely, the liquor control act.2 0

There are three sections under which minors may be prosecuted. Each
of these violations is prosecuted in justice of the peace court or
corporation court, and is not a matter for the juvenile court unless
there is habitual conduct which brings it under the juvenile act.

Section 14(a) of article 666-17 of the penal code, the only one of
these sections used to any real extent in Lubbock County, makes it
unlawful for any person under the age of 21 years to purchase any
alcoholic beverage or to possess any alcoholic beverage unless he or she
is a bona fide employee on the licensed premises where the alcoholic
beverage is possessed or unless he or she is accompanied by his or her

116. TEX. PEN. CODE ANN. art. 802e, § I (1961).
117. TEX. ATT'Y GEN. Op. No. WW-547 (1959).
118. Justices of the peace and corporation courts.
119. B. ANDERSON & R. GURLEY, THE JUVENILE OFFENDER AND TEXAS LAW (rev. ed.

1966).
120. TEX. PEN. CODE ANN. art. 666 (1952).
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parent, guardian, adult husband, adult wife, or other adult person into
whose custody he or she has been committed for the time by some
court. In the case where the adult is present he must be actually visibly
and personally present at the time of the consumption or possession by
the person under 21.

Counties bordering on other states may have some occasion to use
two other sections. 2' These sectons have to do with the bringing of
alcoholic beverages into the State of Texas by minors.

There is one very important difference between the treatment of a
juvenile who has committed a traffic offense and one who has
committed an offense against the liquor law. The statute under which
the traffic violation is prosecuted 22 specifically says that the minor
cannot be placed in jail for failure to pay the fine. The liquor control
act does not make such a provision, and the attorney general's office
has issued an opinion that a female person 15 years of age or over, but
under 18 years of age, or a male person 15 years of age or over, but
under the age of 17 years, who violates the provisions of section 14(a)
of article 666-17 of the penal code other than habitually may be
prosecuted for such violation and upon conviction thereof he or she
may be incarcerated until such fine is paid or otherwise satisfied
according to law; however, such confined person shall be segregated
from adult offenders under the provisions of article 2338-1, section 17,
of the civil statutes. 23 Thus, while a juvenile cannot be held in jail for
failure to pay a traffic fine, he can be held in jail for failure to pay a
liquor fine.

CONCLUSION

In concluding this article, it is well for a moment to look to the
future. There can be little doubt that the area of juvenile law is one of
the fastest growing areas of the law, if not the fastest growing. With
the recent changes in the makeup of the United States Supreme Court,
it is just not possible to predict what the Court might do in this area.
The state courts, including the Supreme Court of Texas, seem
primarily disposed toward the juvenile system as it now exists and
toward protecting the rights of the juveniles within that framework.
That is not a change in Texas. The Texas courts have always been so
disposed. I would say that the gratest change is not in the juvenile court

121. TEX. PEN. CODE ANN. art. 666-17(21) (1952); TEX. PEN. CODE ANN. art. 666-
23(a), § 4 (Supp. 1969-1970).

122. TEX. PEN. CODE ANN. art. 802e (1961).
123. TEX. ATT'Y GEN. Op. No. M-327 (1968).
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itself or in any part of the state process but in the attitude of defense
attorneys. This is a developing area. Lawyers in general are aware of
that and are challenging and will continue to challenge every facet of
the process. Until the spotlight moves to some other area of the law,
attorneys for the state in juvenile cases can look for more and more
contested cases.

[Note: After this article went to press and while a petition for certiorari in Santana was pending
before the United States Supreme Court, the Court, in the New York case of In re Winship, 397
U.S. 358 (1970), required application of the beyond a reasonable doubt standard to juvenile court
adjudication hearings when the delinquency was predicated on conduct that would have been
criminal had it been committed by an adult. The United States Supreme Court, in a per curiam
opinion, Santana v. Texas, 90 S. Ct. 1350 (1970), granted the petition for the writ of certiorari,
vacated the judgment, and remanded the case to the Texas Supreme Court for further considera-
tion in the light of Winship.]
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APPENDIX A

No.

IN THE MATTER OF

A DELINQUENT CHILD

IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING AS A JUVENILE COURI
IN AND FOR SAID
COUNTY AND STATE

TO THE HONORABLE JUDGE IN SAID COURT:

NOW COMES THOMAS J. PURDOM, the County Attorney
of Lubbock County, Texas, and presents this petition on behalf of

the State of Texas against , who is now al-
leged to be a delinquent child, and for cause of action
respectfully shows to the Court as follows:

I.

Said
male)
bock County, Texas.

is a child, to-wit: a (male, fe-
years of age, residing in Lub-

The (parents, guardians, nearest ascertainable relative, custodians)
of said child and residence are as follows:

Texas

Texas

The said child is a delinquent child by reason of the existence
of the following facts:

WHEREFORE, premises considered, it is respectfully prayed that

this cause be set down for a hearing on some day and date and at a place

19701



TEXAS TECH LA W REVIEW

to be fixed by the Court; that the Court issue a summons to the parties
named herein, reciting the substance of this petition, and requiring the
persons named herein who have the custody and control of the said child
to appear personally before this Court and to bring said child before this
Court, at the time and place stated and directed by the Court as the time
and place for the trial of this cause, and that the parents or guardian of
said child be notified of the pendency of this cause and of the time and
place appointed by the Court for trial hereof.

It is further prayed that this Honorable Court, by order endorsed on
said summons, shall authorize the officer serving this same to at once
take said child into custody.

It is further prayed that upon a final hearing hereof said child be
adjudged to be a delinquent child and that such disposition of the care,
control, and custody of said child be made as to this Court appears just
and proper.

Respectfully submitted,

THOMAS J. PURDOM

County Attorney
Lubbock County, Texas

By
Assistant County Attorney
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APPENDIX B

No.

IN THE MATTER OF IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING ASA JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

PAU PER'S AFFI DAVIT

I, _, the alleged delinquent child
in the above styled and numbered cause, and

and the
parents (guardian) of said child, hereby solemnly swear that we
and each of us are too poor to employ counsel to represent the
alleged delinquent in this case.

Alleged Delinquent

Parent (Guardian)

Parent (Guardian)

Before me, the undersigned Deputy District Clerk, on this

day of , A.D. 19, personally appeared

I and

, who subscribed the foregoing instrument, and after
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having been by me duly sworn stated on their oaths that the foregoing
statements are true and corrct.

Deputy District Clerk

Lubbock County, Texas

ORDER APPOINTING ATTORNEY

ON THIS the day of ,A.D. 19, came on
to be heard the above sworn Pauper's Affidavit, and the Court having
determined that the alleged delinquent child is not represented
by counsel and that the child and his (her) parents (guardian) are too
poor to employ counsel, the Court hereby appoints

I a practicing attorney of Lubbock
County, Texas, to represent the alleged delinquent child in the
above numbered and styled case.

Judge of the __ District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court in
Said County

[Vol. 1:269
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APPENDIX C

No. _

IN THE MATTER OF

A DELINQUENT CHILD

IN THE __ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING AS A JUVENILE
COURT IN AND FOR SAID
COUNTY AND STATE

NOTICE OF WAIVER OF TEN DAYS

Come now , the alleged delinquent in the
above styled and numbered cause, and

, his attorney appointed under the pro-

visions of article 2338-1, section 7-B, V.A.T.C.S., and hereby waive
the 10 days to prepare for trial provided by the aforesaid statute.

Alleged Delinquent

Attorney for Alleged Delinquent

19701
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APPENDIX D

No.

IN THE MATTER OF IN THE __ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING AS A JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

JUDGMENT

ON THIS the day of , A.D. 19-, in
this Court sitting as a Juvenile Court, there was called a hearing for
consideration of the matters in the above styled and numbered cause,

wherein by proper petition the said is
alleged to be a delinquent child.

And after due notice had been served on all parties for the time
required by the law, came and appeared the petitioner by its Assistant
County Attorney and announced ready for such hearing. And thereupon
also came the alleged delinquent child, who appeared in person, with

his attorney, (Appointed) also being present,

and with his father, , and his mother,
also being present; and the alleged delinquent, his attorney, and his
parent(s), having waived the ten (10) days for preparation for such
hearing, in writing, announced ready for such hearing; and thereupon
the Court, after hearing the pleadings of all the parties and after

hearing the evidence, finds that said child was born on the

day of , A.D. 19-, and that the material allegations in

the petition filed herein are true and that the said
is a delinquent child within the meaning of article 2338-1, V.A.T.C.S.

IT IS THEREFORE CONSIDERED AND ADJUDGED BY

THE COURT THAT is a delinquent
child within the meaning of article 2338-1, V.A.T.C.S., that the said
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juvenile now comes under the jurisdiction of this court and shall con-
tinue under its care, guidance, and control until he becomes twenty-
one (21) years of age, unless discharged prior thereto subject to sub-
sequent and additional proceedings under the provisions made by the

statute in such cases, and that the said
be and is hereby committed to the care, custody, and control of the
Texas Youth Council in accordance with article 5143d, V.A.T.C.S.,
until further orders of this Court.

SIGNED AND ENTERED on this day of
A.D. 19-.

Judge of the __ District Court,
Lubbock County, Texas,
Sitting As a Juvenile Court in
Said County

ORDER OF COMMITMENT

ON THIS the day of , A.D. 19, came on to

be heard before the Honorable , Judge, - Dis-
trict Court of Lubbock County, Texas, sitting as a Juvenile Court in
said County, the above numbered and entitled cause, and it appearing

to the Court that the said , (a male

person, a female person), who at the time of this hearing was

years of age, having been born on the - day of , A.D.
19-., or a certified copy of the birth certificate of said child being
attached hereto and made a part hereof, is a delinquent child, and that
it is to the best interest of said child that he be committed to the care,
custody, and control of the Texas Youth Council at Austin, Travis
County Texas.

IT IS THEREFORE ORDERED, ADJUDGED, AND DE-

CREED by the Court that the said
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be committed to the care, custody, and control of the Texas Youth Coun-
cil in accordance with provisions of S.B. 303, enacted by the 55th
Legislature, Regular Session, 1957, and codified as article 5143d,
V.A.T.C.S., until further orders of this Court.

ENTERED in open Court, this the - day of

A.D. 19-.

Judge of the _ District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court
in Said County
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APPENDIX E

No. _

IN THE MATTER OF IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING ASA JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

JUDGMENT PLACING DELINQUENT
CHILD ON PROBATION

ON THIS the day of , A.D. 19-1 in this
Court sitting as a Juvenile Court, there was called a hearing for con-
sideration of the matters in the above styled and numbered cause,

wherein by proper petition the said
is alleged to be a delinquent child.

And after due notice had been served on all parties for the time
required by the law, came and appeared the petitioner by its Assistant
County Attorney and announced ready for such hearing. And came the
alleged delinquent child, who appeared in person, with his attorney,

(Appointed) also being present and

with his (her) father, an" his (her)

mother, also being present: and the
alleged delinquent, his attorney, and his parent(s) having waived the ten
(10) days for preparation for hearing in writing, announced ready for
hearing, and thereupon the Court, after hearing the pleadings of all the
parties and after hearing the evidence, finds that said child was born on

the - day of , A.D. 19-., and that the material al-
legations in the petition filed herein are true, and that the said

- is a delinquent child within the mean-
ing of article 2338-1, V.A.T.C.S.
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And it further appearing to the Court that the best interest of the
juvenile and the best interest of society will be served by granting him
probation;

IT IS THEREFORE CONSIDERED, ORDERED, AND AD-
JUDGED BY THE COURT that is a delinquent
child within the meaning of article 2338-1, V.A.T.C.S., that said ju-
venile now comes under the jurisdiction of said Court and shall continue
under its care, guidance, and control until he becomes twenty-one (21)
years of age unless discharged prior thereto subject to subsequent and
additional proceedings under the provisions made by the statute in such
cases, and that the said be and is hereby placed
on probation in accordance with article 2338-1, V.A.T.C.S., and upon
the following terms and conditions: That the said delinquent:

(a) commit no offense against the laws of the State of Texas or of

any other state or of the United States;

(b) avoid injurious or vicious habits;

(c) avoid persons or places of disreputable or harmful character;

(d) report to the probation officer as directed; the juvenile is
paroled to Lyn Turner, Juvenile Probation Officer, or his successors in
office; the juvenile shall report this day in person and thereafter
as directed by the said probation officer and at least once per month;

(e) permit the probation officer to visit the child at the child's
home or elsewhere;

(f) remain within Lubbock County, Texas, unless this court con-
sents in writing to the change of residence;

(g) follow the following curfew regulations: on week nights the
child is to be at home before - o'clock p.m.; on Friday and Satur-
day nights the said child is to be at home at - o'clock p.m.; and the
following exceptions will be permitted:

(h) continue to attend school and to be regular in attendance;

(i) not associate with the following people:
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(j) not visit or loiter around the following places:

(k) abide by any further conditions imposed by the juvenile pro-
bation officer;

(i)

The Clerk of this Court will furnish the child a copy of this order
taking his receipt therefor, as a written statement of the child's pro-
bation.

SIGNED AND ENTERED on this the - day of
A.D. 19-.

Judge of the __ District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court
in Said County
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APPENDIX F

No. _

IN THE MATTER OF IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING AS A JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

APPLICATION TO REVOKE PROBATION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, on this the - day of , A.D.,
19, Thomas J. Purdom, County Attorney of Lubbock County,
Texas, on behalf of the State of Texas, hereinafter called the Pe-

titioner, and would show the Court that heretofore, on the - day

of , A.D. 19 ,
hereinafter called the Probationer, was declared a delinquent child in
the above numbered and styled cause and was placed on probation in
this cause under the terms and conditions of probation determined by
the Court until the Probationer becomes twenty-one (21) years of age;
that the judgment placing the said Probationer on probation imposed
certain terms and conditions on said Probationer which had to be com-
plied with, or the said probation heretofore granted would be set aside.

That the terms and conditions of said probation, among other
things, provided:

Your Petitioner would show the Court that he has good reason to
believe and does believe and charges that the said Probationer herein
has violated the conditions of his probation in this, to-wit:

and that the said
violations of the conditions of his probation as aforesaid were com-
mitted while the said probation was in full force and effect.

WHEREFORE, PREMISES CONSIDERED, your Petitioner
prays that a writ of immediate custody issue, that upon custody being
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obtained the Probationer be brought before the Court so that the Court
may determine whether or not the said probation should be revoked,
and if said probation be revoked that a commitment be issued.

Respectfully submitted,

Assistant County Attorney
Lubbock County, Texas

ORDER REVOKING PROBATION

ON THIS the - day of , A.D. 19, came
on to be heard the written application of the State of Texas by and
through its County Attorney of Lubbock County, Texas, for revocation
of the probation heretofore granted by this Court in this cause on the

day of , A.D. 19, wherein the. said

was declared a delinquent child. The said
juvenile was placed under the jurisdiction of this Court to continue under
its care, guidance, and control until he becomes twenty-one (21) years
of age; the said delinquent child was placed on probation; and the
terms and conditions of the said probation which were determined by
the Court among other things provided:

; and the Court having
heard the evidence offered by the State of Texas and having con-
sidered the same finds that within the period of said probation the de-
linquent child violated the terms and conditions thereof in the follow-
ing particulars, to-wit:

IT IS THEREFORE ORDERED, ADJUDGED, AND DE-
C R E E D that the probation heretofore granted to the delinquent child in
this cause be and the same is hereby revoked; that the finding of de-
linquency heretofore made in this case be and the same hereby is made

a final finding; and the the said
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be committed to the care, custody, and control of the Texas Youth
Council in accordance with article 5143d, V.A.T.C.S.

SIGNED AND ENTERED on this the day of
A.D. 19.

Judge of the __ District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court
in Said County
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APPENDIX G

No. _

INTHE MATTER OF IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-

-TING ASA JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

ORDER FOR DIAGNOSTIC STUDY

It appearing to the Court that the child in the above styled and
numbered cause is charged with the violation of a penal law of the grade
of felony and was fifteen (15) years of age or older at the time of the
commission of the alleged offense, and it further appearing to the Court
that, because of the seriousness of the offense and the background of
the offender, the welfare of the community may require criminal pro-
ceedings;

IT IS THEREFORE ORDERED that Lyn Turner, Chief
Juvenile Probation Officer of Lubbock County, Texas, within a rea-
sonable time after receipt of this order, make a complete diagnostic
study, social evaluation, and full evaluation of the child, his circum-
stances, and the circumstances of the alleged offense, and that said
report be filed in the papers of this case.

ENTERED this the day of A.D. 19-.

Judge of the __ District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court
in Said County
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APPENDIX H

No.

IN THE MATTER OF IN THE-_ DISTRICT
COURT OF LUBBOCK
COUNTY, TEXAS, SIT-
TING AS A JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE

ORDER WAIVING JURISDICTION

ON THIS the -_ day of , A.D. 19__, an in-
formal hearing was held in the above styled and numbered cause under
section 13 of article 2338-1, V.A.T.C.S., on the issue of waiver of juris-
diction. Prior thereto the Court had ordered and obtained a
diagnostic study, social evaluation, a full investigation of the child, his
circumstances, and the circumstances of the alleged offense; and

counsel, , was appointed more than
ten (10) days prior to the hearing and given access to all the records
relating to the child, including the reports preceding the hearing, in the
possession of the court, its staff, and employees. After full investigation
and hearing at which hearing both the child and his counsel were pres-

ent, the Court finds that the said is
charged with the violation of a penal law of the grade of felony, that

he was - years of age at the time of the commission of the al-
leged offense, and that, because of the seriousness of the offense
and the background of the offender, the welfare of the community re-
quires criminal proceedings. In making that determination the Court has
considered, among other matters:

(1) whether the alleged offense was against person or property,
with greater weight in favor of waiver given to offenses
against the person;

(2) whether the alleged offense was committed in an aggres-
sive and premeditated manner;
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(3) whether there is evidence upon which a grand jury may be
expected to return an indictment;

(4) the sophistication and maturity of the child;

(5) the record and previous history of the child; and

(6) the prospects of adequate protection of the public and the
likelihood of reasonable rehabilitation of the child by use
of procedures, services, and facilities currently available
to the juvenile court.

IT IS THEREFORE ORDERED THAT the jurisdiction of this
Court, sitting as a juvenile court, be and it is hereby waived, and the said

be and the same is hereby trans-

ferred to the - District Court of Lubbock County, Texas, for
criminal proceedings in accordance with the Code of Criminal Pro-
cedure.

Judge of the - District
Court, Lubbock County, Texas,
Sitting As a Juvenile Court
in Said County

[Attach a complaint charging the felony offense.]

APPENDIX I

No.

IN THE MATTER OF IN THE__ DISTRICT
COURT OF LUBBOCK
COUNTY. TEXAS, SIT-
TING ASA JUVENILE
COURT IN AND FOR SAID

A DELINQUENT CHILD COUNTY AND STATE
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CHARGE TO THE JURY

MEMBERS OF THE JURY, I CHARGE YOU AS FOLLOWS:

is alleged in the petition which
was read to you to be a delinquent child by reason of his having violated
a penal law of this state of the grade of felony, to-wit: Burglary, which
said alleged violation is alleged to have been committed by him in the

County of Lubbock and State of Texas on or about the day of

I A.D. 19-.. The said has an-
swered said petition by denying each and every allegation and putting
the State upon its proof.

You are instructed that by the term "preponderance of the evi-
dence," as used in this charge, is meant the greater weight or degree
of credible testimony before you.*

You are further instructed that burglary is a penal offense of
this state of the grade of felony.

You are instructed that the offense of burglary is constituted by
entering a house by force and breaking at night, with the intent to com-
mit the crime of theft. Further, you are instructed that burglary is
constituted when one, with the intent to commit theft by breaking,
enters a house in the daytime.

By "force and breaking" is meant actual force applied to the
house. The slightest force, however, is sufficient to constitute breaking.
It may be by removing a lock and opening a door.

A "house," within the meaning of our law, is any building or struc-
ture erected for public or private use, and of whatever material it might
be constructed.

By the term "entry into a house" is meant every kind of entry
but one made with the free consent of the occupant, or one authorized
to give such consent.

"Theft" is the fraudulent taking of corporeal personal property be-
longing to another from his possession, or from the possession of some
person holding the same for him, without his consent, and with the
intent to deprive the owner of the value of the same and appropriate
it to the use or benefit of the party taking.
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You are further instructed that, the allegation having been made in
this case that the burglarious entry was made with the intent to commit
the crime of theft, before you would be warranted in finding a verdict
of guilty you must be satisfied from the evidence, that the entry was
made with the intent to commit the crime of theft.

You are further charged that in the offense of burglary the owner-
ship of property may be alleged in the person who owns the property
or the person who has the care, custody, and control of the same.

Now, therefore, you are instructed that if you find, by a prepon-
derance of the evidence,* that at the time
and place the house was broken into, if it was, had the care, custody, and
control of the house in question, then you are instructed that the said

would be a special owner within the law.

Now, keeping in mind the foregoing instructions, if the State has
established to your satisfaction, by a preponderance of the legal and

competent evidence,* that on or about the day of ,

A.D. 19-_, and prior to the filing of the petition in this case,

was a male child over the age of ten (10) years and un-

der the age of seventeen (17) years and that in the County of Lubbock,
State of Texas, did break and enter a house then

and there occupied and controlled by
with the intent then and there to fraudulently take therefrom corporeal
personal property therein being and then and there belonging to the said

I with intent to deprive the owner of the

value of the same, and to appropriate it to the use and benefit of the said

you will say by your verdict that

is a delinquent child; but if you do not

so believe from the evidence then you will say by your verdict that the
said - is not a delinquent child.

You are instructed that your verdict in this case must be by unani-
mous vote.
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In your deliberations you will consider this charge as a whole.

You are instructed that in considering your verdict, you must not
receive or consider, refer to or discuss any matter or testimony other
than the evidence which has been introduced in this case.

You are the exclusive judges of the facts proven, of the credibility
of the witnesses, and of the weight to be given to their testimony, but
you are bound to receive the law from the Court, which is given you in
this charge, and be governed thereby.

When you have retired to consider your verdict, it is your duty to
elect one of your number as foreman, and after the election of a foreman
to consider your verdict. Forms of verdict will be handed you for your
convenience, and after having reached a verdict it is the duty of your
foreman to sign such verdict as foreman, and return it into Court as a
body.

Judge Presiding

For subsequent Supreme Court action on the burden of proof. se Note p. 302 supra.
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