
COMMENTS

The Doctrine of Part Performance in Texas

The concept of the voidability of oral contracts for the sale of real
property has its roots deeply imbedded in the English common law.
Adherence to these concepts is found in the construction of many
modern state statutes. The Texas statute follows the common law rule:

(a) A promise or agreement described in Subsection (b) of this
section is not enforceable unless the promise or agreement, or
memorandum of it, is (1) in writing; and (2) signed by the person to
be charged with the promise or agreement or by someone lawfully
authorized to sign for him.

(b) Subsection (a) of this section applies to . . . (4) a contract
for the sale of real estate.'

The obvious purpose of this statute is to prevent fraud and perjury
in the transfer of real property by eliminating the uncertainty attached
to oral contracts. The parol contract is difficult, if not impossible, to
substantiate because of the lack of concrete evidence available to
support it. A second purpose, which is mirrored in the majority of
judicial decisions, is to safeguard the integrity of the written contract.2

While at the onset the statute of frauds might seem harsh to the
unsuspecting purchaser by making the oral contract voidable, it must
be viewed in the whole perspective of the transfer of real property. If
there were no statutes of this nature, the door to fraudulent
transactions would be left open and inviting to the dishonest individual.
A person with no right to the property and no contract whatsoever
could put the record owner in the position of having to litigate to prove
his title. This dishonest conduct would undoubtedly bring about
myriads of cases thrust upon the courts for determination.

Strict enforcement of the statute of frauds might also facilitate
fraud. If a vendor were permitted to rescind any oral contract for the
sale of real estate regardless of acts of part performance he could more
easily perpetrate a fraud on an unsuspecting purchaser. For this reason,
individual states have allowed various acts on the part of the purchaser,

1. TEx. Bus. & COMMERCE CODE ANN. § 26.01 (1968).
2. Wilt v. Kellogg, 132 Tex. 345, 122 S.W.2d 1051 (1939).
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when proven to a specified degree, to take the oral contract out of the
operation of the statute of frauds. These acts of part performance
exhibit a wide variance among states, ranging from a mere showing
that the purchase price has been partially tendered, to combinations of
complete tender of the purchase price, permanent and valuable
improvements made in reliance on the oral contract, and possession of
the land exclusive, adverse, and hostile to that of the vendor.

Texas has followed one of the most stringent views in the United
States. For a person to take a parol sale of land out of the statute of
frauds, three conditions are necessary: (a) payment of the
consideration, whether it be in money or services; (b) possession by the
vendee; and (c) the making by the vendee of valuable and permanent
improvements on the land with the consent of the vendor; or without
improvements, the presence of such facts as would make the
transaction a fraud upon the purchaser if it were not enforced.3

THE ELEMENTS OF PART PERFORMANCE IN TEXAS

A. Payment

In defining what constitutes sufficient payment to meet the
requirements of part performance there are two areas which must be
considered. The first is full payment compared to partial payment and
the second is pecuniary consideration compared to consideration in
personal services. The requirement of full payment is derived from the
Texas Supreme Court's decision in Hooks v. Bridgewater.4 In the
Hooks decision there were two statements which discussed payment.
The first stated that "payment of the consideration" was one of the
required elements of part performance.5 The second stated "payment
of the consideration, though it be a payment in full, is not sufficient."6

The latter was taken out of context by several subsequent cases and
interpreted to mean that a partial payment would be sufficient when
coupled with the other elements of part performance.' However, the
prevailing authority has interpreted the words "the consideration" to
mean a full or complete consideration.8 This requires a payment in full

3. Hooks v. Bridgewater, Ill Tex. 122, 229 S.W. 1114 (1921).
4. Id.
5. Id. at 126, 229 S.W. at 1116.
6. Id. at 127, 229 S.W. at 1116.
7. Taber v. Pettus Oil & Ref. Co., 139 Tex. 395, 162 S.W.2d 959 (Tex. Comm'n App. 1942,

opinion adopted); Burgin v. Godwin, 167 S.W.2d 614 (Tex. Civ. App.-Amarillo 1942, writ ref'd
w.o.m.); Stovall v. Finney, 152 S.W.2d 887 (Tex. Civ. App.-Amarillo 1941, no writ).

8. Pennington v. Bennett, 436 S.W.2d 182 (rex. Civ. App.-Dallas 1968, writ refd n.r.e.);
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of the purchase price thus making a partial payment insufficient. The
court in Massey v. Lewis' held, furthermore, that a mere expression of
a willingness to pay the full consideration or the balance due is not
sufficient. There is little consistency in these interpretations of the
Hooks decision, but the interpretation best supported by the cases
requires payment of the consideration in full to be an element of part
performance.

In lieu of a payment of pecuniary consideration the courts have,
in some cases, allowed personal services as consideration and upheld
the contract on that basis, but where there is a legal remedy available
and the person allegedly wronged may recover the reasonable value of
the services rendered on the grounds that there is an implied contract
to pay for the services, the court will utilize the legal remedy rather
than specific performance. 0 For example, in Routon v. Phillips," the
court refused specific performance on the grounds that nursing services
rendered were not adequate consideration. The court gave reasonable
compensation for the services rendered, but would not allow
enforcement of the alleged contract.

B. Possession

Possession can be defined as the dominion over or control of
property with the power to use or enjoy the property. The majority of
courts have held that there must be exclusive possession by the person
claiming title to the property in order to satisfy the possession
requirement. This exclusive possession is not satisfied when the vendee
occupies the land concurrently with the record owner if there has been
no delivery of the possession." An example of this type of contract can
be seen in Duggan v. Benny,' 3 where a housekeeper moved into the
house with the vendor. A non-valid will was the only written
memorandum of the agreement to transfer to the housekeeper the
premises in consideration for the services rendered. There was no
delivery of possession to the housekeeper and therefore this contract
was unenforceable.

The second factor to consider is the time when possession is to
take place. The vendee need not take possession at the exact time the

Massey v. Lewis, 281 S.W.2d 471 (Tex. Civ. App.-Texarkana 1955, writ ref d n.r.e.); Salas v.
Salas, 229 S.W.2d 881 (Tex. Civ. App.-San Antonio 1950, writ rerd n.r.e.).

9. 281 S.W.2d 471 (Tex. Civ. App.-Texarkana 1955, writ ref'd n.r.e.).
10. Scott v. Waider, 170 S.W.2d 718 (Tex. Comm'n App. 1943, opinion adopted).
11. 246 S.W.2d 223 (Tex. Civ. App.-Fort Worth 1952, writ ref'd n.r.e.).
12. Sims v. Duncan, 195 S.W.2d 156 (Tex. Civ. App.-Galveston 1946, writ rerd n.r.e.).
13. 205 S.W.2d 829 (Tex. Civ. App.-Amarillo 1947, no writ).

1970]



TEXAS TECH LA W REVIEW

contract is entered into. He may take possession at a later time, but
this possession must be taken during the lifetime of the vendor. This
is because possession taken by the vendee must be adverse to that of
the vendor, and if possession by the vendee was taken only at the death
of the vendor, there would be no adverse possession and the possibility
of fraud would be greatly increased.

There is also a question of whether possession must be continuous.
In Altgelt v. Escalero,4 there was an alleged delivery to a son of the
exclusive possession of forty acres of land for services rendered. It was
further alleged that immediately upon delivery of possession he began
to improve, cultivate, and use the land, but it was shown that there was
no continuous possession. The court held that no parol gift or sale of
the land can ever be sustained unless the donee or vendee takes
possession of the property and continues to hold it. Here the court
created the additional requirement that possession be not only exclusive
and adverse, but also continuous. Many of the later cases followed this
opinion, stating that to establish title to land under parol contracts one
must show exclusive and continuous possession.' 5 However, this rule
has been qualified. Breaks in continuity will not destroy a parol gift
or sale unless these breaks amount to abandonment. 6 This
qualification was the first sign of the growing flexibility of the rule.

Texas cases have now held that possession may be actual or
constructive. In Wiley v. Powell 7 the vendees went into actual, visible
possession of the land with the approval and consent of the vendor and
this coupled with the other elements was held to be sufficient to remove
the oral agreement from the statute of frauds. However, more recent
decisions have held that actual physical possession or occupancy is not
necessary to fulfill the possession requirement of part performance.
Constructive possession where the slightest use or exercise of control
over the property can be shown, has been deemed sufficient.' 8 This view
was not in harmony with the stringent view advocated in Hooks v.
Bridgewater;9 however, the original requirements were primarily
concerned with homestead type con-veyances where occupancy

14. 110 S.W. 989 (Tex. Civ. App.-San Antonio 1908, no writ).
15. Johnson v. Perkins, 140 S.W.2d 282 (rex. Civ. App.-Beaumont 1940, writ dism'd);

Walker v. Hamilton, 42 S.W.2d 148 (Tex. Civ. App.-Eastland 1931, no writ).
16. Hooks v. Bridgewater, 111 Tex. 122, 229 S.W. 1114(1921).
17. 164 S.W.2d 242 (Tex. Civ. App.-Texarkana), rev'd on other grounds, 170 S.W.2d 470

(Tex. 1942).
18. Johnson v. Perkins, 140 S.W.2d 282 (Tex. Civ. App.- Beaumont 1940, writ dism'd).
19. See Cox, Part Performance as Validating Parol Contracts for the Sale of Lands. 6

TEXAS L. REV. 50 (1927).
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necessarily followed. Only recently have cases such as Johnson v.
Perkins2° interpreted the rule to include all land conveyances whether
for occupancy or commercial purposes. In the Johnson case the vendee
harvested crops, fenced the land, and cut firewood. The court held that
this was sufficient possession even though the element of actual
occupancy was not present. 2 The Johnson decision has been fortified
by the subsequent decision in Dawson v. Tumlinson,22 where the court
cited the opinion in Hooks v. Bridgewater, emphasizing "the
paramount importance of the indispensible element of possession to
support a parol sale . . . ." Though possession of some sort is
necessary, the Dawson case held that actual physical possession was
not necessary but only control adverse to any possession by the vendor.

In view of these recent cases the conclusion is that only two
elements of possession are actually necessary: exclusiveness and
adverseness. The courts have become more lenient in enforcing the
requirement that possession be continuous and that the possession be
actual, but as to the exclusive and adverse nature of the possession,
they have remained adamant in their position.

C. Improvements

The Texas courts require that improvements made upon the land
by the vendee be of a permanent nature and have a substantial value.
The reason is that if adequate restitution is available to make the
vendee whole again, without resorting to specific performance, the
court will apply restitution only. If the improvements are of a
temporary nature, or have very little value, it would be much easier for
the vendee to recoup his losses.

In Whitten v. Dethloff,23 the court did find the improvements were
of a permanent nature but required in addition that the improvements
enhance the value of the real estate at a rate proportionate to the
original value of the land. In this case there were 89 acres of land with
a rental value of $2 per acre and improvements of $1,000-1,500 which
the court held to be sufficient in enhancement value. The improvements
consisted of a milk barn, stock tank, cellar, and various house
improvements which were held to be sufficiently permanent. One of the
most demonstrative changes in the test for improvements is the

20. 140 S.W.2d 282 (Tex. Civ. App.-Beaumont 1940, writ dism'd).
21. See Fort Quitman Land Co. v. Mier, 211 S.W.2d 340 (Tex. Civ. App.-Eastland 1948,

writ refd n.r.e.).
22. 150 Tex. 460, 242 S.W.2d 191 (195 1).
23. 214 S.W.2d 480 (Tex. Civ. App.-Fort Worth 1948, no writ).
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'standard the court has used in determining the values of the
improvements. In the first case of this type, Ann Berta Lodge v.
Leverton,2' the court denied specific performance of the alleged
contract because it appeared that the vendee did not expend more on
improvements than the rents received by him. The court in Wooldridge
v. Hancock25 strengthened this decision, saying that the making of
insignificant improvements was not enough and that the value of the
improvements must exceed the amount of rent received for the land.
There was no dispute about improvements in this case for there was a
house built, valued at $150.00 and a fence surrounding the land had
been repaired. The court, however, ruled that these were not substantial
enough improvements so as to remove the oral contract from the
statute of frauds.2

The first change in this test appeared in 1890 when the court in
Wells v. Davis" declined to offset rental value against the value of the
improvements made as the test for determining their sufficiency. Here,
there was $187.00 worth of improvements and the value of the use, or
rental value of the property, exceeded this amount. The court said that
since the land was improved with a view toward permanency the value
of improvements should not always be the test.

After the opinion in Wells v. Davis was rendered, the earlier test
became obsolete. The court in Nichols v. Nichols2 stated that since the
decisions in Wells v. Davis and Davis v. Douglass it could no longer
be said that a comparison of the rental value of the property to the
value of the improvements is the controlling factor. The settled rule
today is that improvements must be substantial, but there is no fixed
criterian or minimum value as a matter of law.

Thus there has been a change from the "more than rental value
test" to the "substantial improvement test" to the "valuable and
permanent improvement test with no minimum standard." The court
in Eastland v. Basey0 diluted the rule even more by saying that proof
of the monetary value of the improvements is not essential to meet the
requirements of the rule that such improvements be permanent and

24. 42 Tex. 18 (1875).
25. 70Tex. 18,6S.W. 818 (1888).
26. Bradley v. Owsley, 74 Tex. 69, 11 S.W. 1052 (1889); Eason v. Eason, 61 Tex. 225

(1884).
27. 77 Tex. 636, 14 S.W. 237 (1890).
28. 170 S.W.2d 558 (rex. Civ. App.-El Paso 1942, no writ).
29. 15 S.W.2d 232 (Tex. Comm'n App. 1929, holding approved).
30. 196 S.W.2d 336 (Tex. Civ. App.-Austin 1946, no writ).
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valuable. The improvements must substantially add to the value of the
property but no standard minimum value can be set.'

Furthermore, recent cases differ from the earlier cases in, that less
and less improvements are required. In Hidalgo v..Lechuga, 2 the
valuable improvements consisted of a house with four rooms: two
adobe, one lumber, and one of cardboard. There was also a fence which
encircled part of the property. The holding that these items were
sufficient, permanent and valuable improvements demonstrates just
how lenient the courts have become in their evaluations of
improvements. Here, there was a definite question as to both the
valuable quality and the permanence of the improvements made. The
recognition of these improvements as sufficient to remove the contract
from the statute of frauds has greatly changed from the stringent rule
adhered to in 1874, and is becoming the rule rather than the exception.

PART PERFORMANCE AND UNEQUIVOCAL REFERENCE

In order to take the oral contract out of the statute of frauds and
uphold it on the basis of part performance, all elements of part
performance must be unequivocally referrable to the agreement.33 The
elements must show in and by themselves that it was the intent of the
parties that the alleged contract should be enforced. If the elements of
part performance can not be explained satisfactorily to support the
parol contract-that is, if they refer merely to a tenancy relationship
or perhaps a trespass-the court will not grant specific performance.
If all three elements can be shown to exist and at the same time be
shown to unequivocally and clearly refer to the alleged agreement, a
presumption arises that the vendee would be defrauded if the parol
contract was not enforced. In Texas the mere proof of the existence of
the elements of part performance is not sufficient, and to uphold the
contract the actions taken by the vendee must supply the key to what
is being promised by the oral agreement. 34 Thus, the improvements or
payment made by the person in possession of the land should point
inescapably to the conclusion that he intended to remain there as the
owner.

31. For a contrary. opinion, see Miller v. Richey, 173 S.W.2d 490 (Tex. Civ.
App. -Texarkana 1943), affd, 177 S.W.2d 255 (1944).

32. 407 S.W.2d 545 (rex. Civ. App.-EI Paso 1966, writ ref'd n.r.e.).
33. Ponce v. McWhorter, 50 Tex. 652 (1879); Castleman v. Sherry, 42 Tex. 59 (1875).
34. Maloy v. Wagner, 147 Tex. 486, 217 S.W.2d 667 (1949).
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A. Payment with Unequivocal Reference

The court will sometimes look to the reasonableness of the
consideration paid in order to ascertain whether the payment was made
to purchase the land or merely to satisfy a rental or leasehold
agreement. If the payment of the alleged purchase price by the vendee
can be explained in any way other than as a payment for the
performance of the oral contract, the courts will not uphold the
payments as a requisite of part performance. If this were not true, a
lessee could claim that the payments made for a term to term lease
were payments for an alleged oral contract for the sale of the land.

In Harrold v. Ross" the court held that since the contract was not
free from ambiguity and the payment made could be interpreted as
rent, the contract came within the statute of frauds and was
unenforceable. In this case it had been agreed that the cash payment
could be applicable as rent or partial payment and without any
evidence of mutuality, it was held to be rent.

B. Possession with Unequivocal Reference

Possession of the land must also, in and by itself, explain the
nature of the possessor's presence on the land. If a stranger is in
possession of a certain tract of land, it is a good indication that some
type of agreement exists between the prior and the present possessor.
However, if this possession can be explained in some way other than a
change of ownership, the courts have a tendency to interpret the
possession so as not to grant specific performance. It is for this reason
that the courts will be more likely to uphold an oral contract if
possession immediately accompanies or follows the alleged sale of the
land. Where there is only a promise of a future transfer of possession
or a mere concurrent habitation Texas courts will almost inevitably
disallow specific performance of a parol agreement for the reason that
this type of possession does not supply sufficient explanation of the
total contract in and of itself.36 Earlier Texas decisions held that it was
not actually necessary for the vendor to move off the premises, but the
change of possession from the vendor to the vendee must be evidenced
by some overt act which points to a sale of the land.37 This seemingly
indicated that a complete, exclusive possession of the land by the
vendee was not necessary but only some evidence that ownership was

35. 112 S.W.2d 780 (Tex. Civ. App.-El Paso 1937, writ dism'd).
36. Wooldridge v. Hancock, 70 Tex. 18, 6 S.W. 818 (1888).
37. Terry v. Craft, 87 S.W. 844 (Tex. Civ. App.- Dallas 1905, no writ).
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intended to be in the vendee rather than the vendor. This, however, is
one area where the courts seem to have become more stringent in their
interpretation of possession.3

C. Improvements with Unequivocal Reference

Improvements made upon the land also must be of a nature to
indicate the intent of the parties to change the ownership of the land.
If the improvements are permanent and have a substantial value, this
would point to the conclusion that the person placing the improvements
on the land intended to remain there as owner. This intention would,
in turn, point to a contract or some type of agreement between the
parties. However, if these improvements can be interpreted in some
other way, such as normal upkeep, the courts will be likely to deny
specific performance. If the improvements are only incidental to
normal upkeep of the property they will not be sufficient to uphold the
improvement requirement of part performance.

The unequivocal reference requirement can be more easily met if
the improvements have been made with the knowledge and consent of
the vendor. However, it is not always necessary that there be
improvements and possession with knowledge and consent of the
vendor, for if the possession of the premises is being exercised with the
knowledge of the vendor, another act of part performance, it is
assumed that the vendor will also know that the improvements are
being made. The cases in which the courts have held that the
improvements must be made with the knowledge of the vendor at the
time they are being made, in order to avoid the statute of frauds, have
been those in which the vendee either took possession without the
knowledge or consent of the vendor or against his wishes, or made the
improvements after the lessor had repudiated the contract.

To prevent a forced transfer of the property under the alleged
contract, one may show that there has been reasonable consideration
of reimbursement, or perhaps value derived from holding the property,
which would act as a remedy without having to resort to the statute
of frauds. If the purchaser under the alleged parol agreement has
received enough benefit from holding the land, then he has not really
been wronged. If the "purchaser" can be reimbursed for the money he
put into the property or can be made whole again in any other way,

38. Hooks v. Bridgewater, Ill Tex. 122, 229 S.W. 1114 (1921); Altgelt v. Escalero, 110
S.W. 989 (Tex. Civ. App.-San Antonio 1908, no writ); Duggan v. Benny, 205 S.W.2d 829 (rex.
Civ. App.-Amarillo 1947, no writ); Hauser v. Zook, 278 S.W. 518 (Tex. Civ. App.-San
Antonio 1925, writ dism'd).
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the courts tend to uphold the original title holder and dispose of the
case in another manner.3 9

A presumption of the existence of an agreement arises with the
showing of the permanency and the value of the improvements, but the
court in Duggan v. Benny ° seems to indicate that there must be some
additional proof. By using the unequivocal reference theory it is
necessary that the terms and conditions of the contract be clear and
free from ambiguity, and there must be a showing that possession was
taken and improvements made on the strength of this contract.' It is
in this area that many cases for specific performance of parol contracts
fail, for if the courts can interpret the improvements which are made
in any way other than as a result of the sale of land, they will do so.
So again, the placing of improvements on the land must supply a key
or an explanation independent of any extraneous evidence.

PART PERFORMANCE AND THE FRAUD THEORY

When all three elements of part performance are present and each
by itself unequivocally refers to the alleged agreement, there arises a
presumption of fraud on the part of the vendor if the contract is not
enforced. If the vendee can show that payment and possession
unequivocally referred to the contract, he may substitute for
unequivocal reference of permanent and valuable improvements a
showing of detrimental reliance. Thus the vendor should be estopped
from rescinding the contract for otherwise a fraud would be perpetrated
on the vendee. For instance, the court in Bradley v. Owsley,12 said
"such possession, with payment of the purchase money and
improvements of a permanent character enhancing the value of the
premises, or such possession without improvements, connected with
other circumstnaces making the transaction a fraud upon the purchaser
if the agreement is not enforced, will take the case out of the statute
of frauds. 4

1
3 The insignificant improvements made here were not

sufficient to satisfy the improvement requirements and were not even
enough to raise a question of fraud. This exception to improvements
cited by the court seems to hinge on whether the vendee has relied to
his detriment on the representations or acts of the vendor so that a
failure to enforce the contract would result in a fraud on him. In Terry

39. Ann Berta Lodge v. Leverton, 42 Tex. 18 (1875).
40. 205 S.W.2d 829 (Tex. Civ. App.-Amarillo 1947, no writ).
41. Murphy v. Stell, 43 Tex. 123 (1875); Lincoln v. Kirk, 243 S.W. 671 (Tex. Civ.

App.-Fort Worth 1922, writ dism'd).
42. 74 Tex. 69, II S.W. 1052 (1889).
43. Jones v. Mawman, 145 Tex. 596, 599, 200 S.W.2d 819, 820 (1947); accord, Bradley v.
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v. Craft," the court held that where a gift of land was made to the
donee in consideration for services rendered, subsequent payment and
possession was not sufficient part performance to take the contract out
of the statute of frauds. It further held that the fact that the alleged
vendee moved onto the premises was not sufficient detrimental reliance.
Also, the fact that the donee held the land long enough so that she no
longer had any legal claim for services does not justify specific
performance. In so ruling the court followed the stringent rule that
there must be more than merely a wrong; there must be a fraud
perpetrated.

The court in Wood v. Jones,' 5 expounded on this subject stating
that specific performance would not be granted, even where full
payment had been made, unless there was sufficient detrimental
reliance. If this reliance can be shown the presumption of fraud will
arise thus protecting the individual from an actual fraud as
distinguished from a mere wrong.

In upholding the theory that there must be actual fraud the court
in Sims v. Duncan6 said "when it is considered that the exercise of that
jurisdiction results in any case in practically setting that statute aside,
certainly there should exist some positive rule which will insure its
exercise for only the prevention of an actual fraud as distinguished
from a mere wrong." In other words, the vendee was wronged, but not
because of the perpetration of a fraud, and therefore the statute and
the exceptions thereto will not give any relief. It is inevitable that in
some instances injury will result from enforcement of this rule;
however, experience has taught the courts that less harm will result
from a strict enforcement of the statute than from a relaxation of the
rule, for its purpose is to prevent fraud, and for this reason the court
will enforce the rule only to prevent a fraud from being perpetrated. 7

CONCLUSION

Whether the current requirements of part performance, which
must be established in order to enforce an oral contract, are equitable
leaves doubt in the minds of many unsuspecting vendees, for there are

Owsley, 74 Tex. 69, 72, III S.W. 1052, 1053 (1889); Johnson v. Wallace, 191 S.W.2d 487 (Tex.
Civ. App.-Austin 1945, no writ); Stovall v. Finney, 152 S.W.2d 887 (Tex. Civ. App.-Amarillo
1941, no writ).

44. 87 S.W. 844 (Tex. Civ. App.-Dallas 1905, no writ).
45. 35 Tex. 65 (1871).
46. 195 S.W.2d 156 (Tex. Civ. App.-Galveston 1946, writ rerd n.r.e.).
47. American Nat'l Ins. Co. v. Warnock, 131 Tex. 434, 114 S.W.2d 1161 (1938).
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no cases regarding the various requirements which specifically set out
a rule which is strictly followed. There are two alternative methods, one
of which needs to be used to clarify this nebulous area. There should
be either strict statutory definitions of part performance requirements
to enable the purchaser to knowingly comply or more flexibility in
construing the present requirements in favor of the vendee. In many of
the cases it is apparent that there is some type of agreement between
the two parties concerning an authorization of the actions taken by the
parties. There is no compelling reason why the courts could not depart
from the stringent rule and allow the enforcement of a contract in cases
where the preponderance of the evidence shows the obvious intent of
the parties. The fact that one party to a contract changes his mind and
relies upon a technicality of the statute of frauds should not prevent
enforcement of the contract if the court can determine the original
intent of both parties. This intent of the parties should be an important
factor to be considered by the courts but carries little weight at the
present time.

The courts now place great emphasis on part performance
requirements which were not a part of the original oral contract. These
requirements, which may not necessarily be performed by a party to a
written contract, are required without regard to the intent of the
parties, in order to uphold the oral contract. To impose these
additional requirements which were not contemplated within the
agreement between the parties works undue hardships on the vendee.
This, in itself, is obnoxious to the whole law of contracts in that
something is required by the parties which is dehors the face of the
agreement. It is true that something must be required to show that a
parol agreement in fact existed, but there is good cause to lighten the
claimant's burden of proof.

Perhaps other combinations of the requirements rather than the
view now followed by the court would be a better solution to the
problem. If there were only payment of consideration followed by
possession of the alleged vendee, a rebuttable presumption should arise
that the property was sold to the vendee. Here the vendee's
presumption of title could be rebutted and title revest in the alleged
vendor, if it could be shown this was not the actual intent of both
parties. Actually, this rule would merely shift the burden of proof to
the vendor who is in a better position to prove his title.

This type of test has been used in the gift area 8 where the court

48. Wiley v. Powell, 164 S.W.2d 242 (Tex. Civ. App.-Texarkana), rev'don other grounds.
170 S.W.2d 470 (Tex. 1942).
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held that if unexplained, the surrender of possession to a donee raises
a presumption of a gift. But it is also true that if the donor can show
the surrender was not intended to work as a divestiture of the right to
control, the donor may reclaim the property. This policy should be
followed in the majority of oral contract problems.

The arbitrary manner in which sufficiency of improvements or
pecuniary detriment has been decided also bears comment. A
vacillating standard has been used, recognizing in some cases certain
standards of improvements as sufficient and rejecting those same acts
of improvement in similar cases. It is recognized that individual cases
must be looked at in deciding the sufficiency of the improvements, but
past cases provide few guidelines for a person making such
improvements. A standardization of rules would help to alleviate the
confusion in this area.

The goal in the statute of frauds area is to find some indication
of an agreement between the parties allegedly involved. The three-
pronged part performance requirement supplies the court with this
indication, but by the same reasoning other acts of part performance
or other combinations of the acts would demonstrate the agreement
just as well.

Other sources of evidence such as tax records should be used and,
like the present three elements of part performance, should only give
rise to a rebuttable presumption. But with additional attention paid to
the nature of the transaction and the intention of the parties, an
alternative arises.

There should be this change in the requirements of part
performance for the enforcement of an oral contract in Texas. The
vendee has too long suffered what the courts have termed a mere wrong
as opposed to a fraud, and has thus been deprived of what was
rightfully his.

Ernest R. Finney, Jr.
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