
The Necessity of Counsel in a Prior Conviction When the Prior
Conviction Is To Be Used for Enhancement of Punishment or as an

Element of the Offense.

On March 18, 1963, the United States Supreme Court decided
Gideon v. Wainwright,' which held that the right to counsel guaranteed
by the sixth amendment was applicable to the states by virtue of the
fourteenth, making it unconstitutional to try a person for a felony in
a state court unless he had counsel or had validly waived one. Gideon
has since been held to apply retrospectively.' On November 13, 1967,
the Supreme Court decided Burgett v. Texas 3 which extended Gideon
by holding that a prior felony conviction in which it did not appear
that counsel was present or had been waived could not be used in a
common law recidivist procedure. This note will explore the outer
limits of Burgett.

I. OFFENSES WHERE COUNSEL Is REQUIRED

A. Felonies

The right to counsel in the federal courts is governed by the sixth
amendment,4 statute 5 and the Federal Rules of Criminal Procedure.'
The Supreme Court held in 1938 that in the absence of a valid waiver
a felony conviction obtained without counsel was violative of the sixth
amendment and therefore void.7 Gideon extended this right to the state
courts through the due process clause of the fourteenth amendment.
Although Gideon was convicted of a felony under Florida law,' the

I. 372 U.S. 335 (1963).
2. Doughty v. Maxwell, 376 U.S. 202 (1964); Pickelsimer v. Wainwright, 375 U.S. 2

(1963).
3. 389 U.S. 109 (1967), noted in 20 BAYLOR L. REV. 473 (1968).
4. U.S. CONST. amend. VI, "In all criminal prosecutions, the accused shall . . . have the

assistance of counsel for his defence."
5. 18 U.S.C. § 3006A(b) (1964), "In every criminal case in which the defendant is charged

with a felony or a misdemeanor, other than a petty offense, and appears without counsel, the
United States Commissioner or the court shall advise the defendant that he has the right to be
represented by counsel and that counsel will be appointed to represent him if he is financially
unable to obtain counsel."

6. FED. R. CRINI. P. 44(a), "Right to assigned counsel. Every defendant who is unable to
obtain counsel shall be entitled to have counsel assigned to represent him at every stage of the
proceedings from his initial appearance before the commissioner or the court through appeal,
unless he waives such appointment."

7. Johnson v. Zerbst, 304 U.S. 458 (1938).
8. Gideon was convicted of unlawfully and feloniously breaking and entering a building of

another with intent to commit a misdemeanor within the building, and was sentenced to 5 years
in the penitentiary.
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Court did not concern itself with the felony-misdemeanor dichotomy
but relied on the sixth amendment language "in all criminal
prosecutions," thereby leaving the bounds of its decision undefined.
The strict application of the case to felonies would limit the right
generally to offenses punishable by death or imprisonment in the
penitentiary .'

B. Misdemeanors

In 1942, right to counsel in the federal courts was extended to a
misdemeanor involving a I-year sentence by the Court of Appeals for
the District of Columbia Circuit, which refused to differentiate between
the felony and misdemeanor classifications or apply the "serious
offense" test, contending that the Constitution drew no distinction
between loss of liberty for a short period or a long one.'" The Criminal
Justice Act of 196411 provides for appointment of counsel in felony and
misdemeanor cases, other than petty offenses, 2 in the federal courts.
Rule 44 of the Federal Rules of Criminal Procedure 3 provides for
assigned counsel for every defendant unable to obtain counsel, without
reference to felony, misdemeanor or petty offense. 4

Whether Gideon extends to misdemeanor cases in the state courts
is an open question. 5 The Supreme Court has denied certiorari in a
number of cases where the issue has been directly presented,' 6 although
as many as three of its members have urged it to hear the cases for

9. E.g., 18 U.S.C. § l(1) (1964) (death or imprisonment for a term exceeding I year); CAL.

PEN. CODE ANN. § 17 (death or imprisonment in the state prison): accord, State v. Reagan, 103
Ariz. 287, 440 P.2d 907 (1968); People v. Pointer, 348 Ill. 277, 180 N.E. 796 (1932).

10. Evans v. Rives, 126 F.2d 633, 638 (D.C. Cir. 1942).
II. 18 U.S.C. § 3006A (1964).
12. 18 U.S.C. § 1(3) (1964) defines a petty offense as a misdemeanor with a penalty not

in excess of imprisonment for 6 months or a fine of not more than $500 or both.
13. "Every defendant who is unable to obtain counsel shall be entitled to have counsel

assigned to represent him at every stage of the proceedings from his initial appearance before the
commissioner or the court through appeal, unless he waives such appointment." FED. R: CRIM.
P. 44(a).

14. In the Notes of Advisory Committee on Rules, FED. R. CRIbi. P. 44 (Supp. 11. 1965-
66), the committee states that the rule is broader in two respects than the right to counsel
provision in the Criminal Justice Act of 1964: (I) the right extends to petty offenses, and (2) the
right extends to defendants unable to obtain counsel for reasons other than financial.

15. The Indigent Misdemeanant's Right to Counsel-An Extension of Gideon v.
Wainwright. 18 DRAKE L. REV. 109 (1968); 19 MERCER L. REV. 440 (1968); 20 S.C.L. REV. 366
(1968); 22 Sw. L.J. 679 (1968); 21 U. FLA. L. REV. 421 (1969); 70 W. VA. L. REV. 434 (1968).

16. Winters v. Beck, 239 Ark. 1151, 397 S.W.2d 364 (1965), cert. denied, 385 U.S. 907
(1966); DeJoseph v. State, 3 Conn. Cir. 624, 222 A.2d 752, cert. denied. 385 U.S. 982 (1966);
Cortinez v. Flournoy, 249 La. 741, 190 So. 2d 909, cert. denied, 385 U.S. 925 (1966).
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need of uniformity. 7 In 1963, however, the Supreme Court had
remanded a misdemeanor conviction to the Maryland Supreme Court
for further consideration in the light of Gideon;" and the Court held
in In re Gault9 that the defendant in a juvenile delinquency proceeding
had a right to have counsel appointed if unable to afford one, "in view
of the seriousness of the charge and the potential commitment."20

The Court of Appeals for the Fifth Circuit in Harvey v.
Mississippi" overturned a state misdemeanor conviction, which carried
a maximum penalty of a $500 fine and 90 days in jail, for the failure
of a justice of the peace to advise the petitioner of his right to counsel
when he pleaded guilty.22 The rationale of the decision- "because of
the serious consequences which may attend a guilty plea" 2 - was
reiterated in a state petty offense conviction resulting from a plea of
not guilty in municipal court, wherein the court of appeals held the
petitioner entitled to court-appointed counsel after considering the total
punishment involved.24 The Court of Appeals for the Ninth Circuit in
Wilson v. Blabon25 assumed, without deciding the federal constitutional
question, that both reason and policy require that Gideon govern a
state misdemeanor case.

In the absence of a state statutory requirement for counsel in

17. Winters v. Beck, 385 U.S. 907 (1966) (Mr. Justice Stewart, dissenting from denial of
certiorari, stated that the Fifth Circuit required counsel for misdemeanors and that the distinction
between misdemeanors and felonies was not valid).

18. Patterson v. Warden, 372 U.S. 776 (1963). In Patterson, the state court held that a
misdemeanor conviction with a potential punishment of 2 years imprisonment did not fall under
the "serious case" requirement of state law. After remand, the court reversed the conviction and
granted a new trial. Patterson v. State, 231 Md. 509, 191 A.2d 237 (1963).

19. 387 U.S. 1 (1967). See also Frey, The Effect of the Gault Decision on the Iowa Juvenile
Justice System, 17 DRAKE L. REv. 53, 59 (1967).

20. 387 U.S. I, 42 (1967). Gault was applied retrospectively in Application of Billie, 103
Ariz. 16, 436 P.2d 130 (1968). See generally Case Comment, 44 NOTRE DAME LAWYER 158
(1968).

21. 340 F.2d 263 (5th Cir. 1965): accord, McDonald v. Moore, 353 F.2d 106 (5th Cir.
1965); Brinson v. Florida, 273 F. Supp. 840 (S.D. Fla. 1967).

22. Right to appointed counsel was held to apply equally to plea of not guilty in Rutledge
v. City of Miami, 267 F. Supp. 885 (S.D. Fla. 1967). Harvey was construed by the Texas Court
of Criminal Appeals as applying only to the issue of failure to give notice to the accused of his
right to counsel in Braden v. State, 395 S.W.2d 45 (Tex. Crim. App. 1965).

23. 340 F.2dat 269.
24. James v. Headley, 410 F.2d 325 (5th Cir. 1969). The defendant was charged with five

offenses, with a maximum of 60 days in jail on each, and sentenced to 300 days with an additional
60 days on each count in lieu of the $500 fine on each count, or a potential sentence of 600 days:
fines suspended.

25. 370 F.2d 997, 1000 (9th Cir. 1967), vacated per curiani, 393 U.S. 20 (1968).
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misdemeanor cases,26 state courts are at variance, some holding Gideon
does not embrace misdemeanors,27 while others use the "serious
offense" test2 8 or make their determination on the basis of whether
incarceration may result, 9 which is analagous to the serious
consequences test. They are generally reluctant to extend the
requirement to include petty offenses." To make the felony
classification determinative results in a labeling problem among the
states which can be illustrated by the crime of adultery, which is a
misdemeanor in Kansas3 and a felony in Florida. 2 In addition to the
basic question of the requirement of counsel in misdemeanors, the
factual problems of indigency 3l and of a competent and intelligent
waiver of counsel are ever present, just as in felony cases.

II. THE USE OF PRIOR CONVICTIONS

A. Enhancement of Punishment

Recidivist statutes providing for enhancement of punishment for
a substantive offense if the defendant has been convicted of prior
offenses are prevalent in the United States.34 They do not create a
separate offense, but create a "status" because the defendant's
repetitive criminal behavior is indicative of a "depravity which merits
greater punishment.' 3 1 The following three statutes are typical:

26. E.g., TEX. CODE CRIM. PROC. ANN. 26.04 (1966) (appointment of counsel for accused
charged with a felony or a misdemeanor punishable by imprisonment, if too poor to employ one).

27. E.g.. Pizzitola v. State, 374 S.W.2d 446 (Tex. Crim. App. 1964) (prior to enactment
of the 1965 Code); accord, Exparte Ruckman, 392 S.W.2d 136 (Tex. Crim. App. 1965).

28. E.g., State v. Anderson, 96 Ariz. 123, 392 P.2d 784 (1964).
29. E.g., State v. Borst, 278 Minn. 388, 154 N.W.2d 888 (1967).
30. E.g., People v. Letterio, 16 N.Y.2d 307, 213 N.E.2d 670, 266 N.Y.S.2d 368 (1965),

cert. denied, 384 U.S. 911 (1966) (traffic offense).
31. KAN. STAT. ANN. § 21-908 (1964).
32. FLA. STAT. ANN. § 798:01 (1965). "[Rlight to counsel cannot be dependent upon the

mere arbitrary label that a state legislature attaches to an offense." Beck v. Winters, 407 F.2d
125, 130 (8th Cir. 1969).

33. For discussion of indigency see Hardy v. United States, 375 U.S. 277, 289 & n.7 (1964)
(concurring opinion); Johnson v. State, 432 S.W.2d 98 (Tex. Crim. App. 1968) (to secure a
favorable holding under Burgett, it is necessary that a showing of indigency be made); accord,
Walling v. State, 437 S.W.2d 563 (Tex. Crim. App. 1969).

34. E.g., 18 U.S.C. § 2114 (1964); FED. R. CRIM. P. 32(c)(2); ARIZ. REV. STAT.

ANN. § 13-1649 (1956); CAL. PEN. CODE ANN. § 644; D.C. CODE ANN. § 22-104 (1967); N.Y.
PEN. LAW §§ 1941-42.

The Supreme Court has consistently upheld their constitutionality when attacked. Moore v.
Missouri, 159 U.S. 673 (1895) (double jeopardy); McDonald v. Massachusetts, 180 U.S. 311
(1901) (ex post facto); Graham v. West Virginia, 224 U.S. 616 (.1912) (cruel and unusual
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TEX. PEN. CODE ANN. art. 61 (1952) provides:

If it be shown on the trial of a misdemeanor that the defendant
has been once before convicted of the same offense, he shall on a
second conviction receive double the punishment prescribed for such
offense in ordinary cases, and upon a third or any subsequent
conviction for the same offense, the punishment shall be increased so
as not to exceed four times the penalty in ordinary cases.

A prior conviction under article 61 can be used to enhance punishment
only when it is the same offense. 6 Presumably the enhanced penalty
does not transform the substantive offense into a felony even though it
may involve a jail term for a period of years. 7

TEX. PEN. CODE ANN. art. 62 (1952) provides:

If it be shown on the trial of a felony less than capital that the
defendant has been before convicted of the same offense, or one of the
same nature, the punishment on such second or other subsequent
conviction shall be the highest which is affixed to the commission of
such offenses in ordinary cases.

Article 62 requires a prior felony conviction of the same offense or one
of the same nature or character.18 It removes the jury's discretion to
fix the punishment according to the statutory scale, requiring the
maximum penalty for the substantive offense.

TEX. PEN. CODE ANN. art. 63 (1952) provides:

Whoever shall have been three times convicted of a felony less

punishment); Gryger v. Burke, 334 U.S. 728 (1948) (due process); Oyler v. Boles, 368 U.S. 448
(1962) (equal protection).

35. Sigler v. State, 143 Tex. Crim. 220, 157 S.W.2d 903, 905 (1941); accord, Ellison v.
State, 154 Tex. Crim. 406, 227 S.W.2d 545 (1950); Williams v. State, 109 Tex. Crim. 450, 5
S.W.2d 514 (1928); see, e.g., Chandler v. Fretag, 348 U.S. 3 (1954) (dictum); Frye v. Delmore,
47 Wash. 2d 605, 288 P.2d 850 (1955). See generally Note, The Pleading and ProofoJ Prior
Convictions in Habitual Criminal Prosecutions, 33 N.Y.U.L. R-Ev. 210 (1958). But see
Application of Boyd, 189 F. Supp. 113 (M.D. Tenn. 1959), affd per curiam sub nora., Bomar
v. Boyd, 281 F.2d 195 (6th Cir. 1960) (rejecting "status" vs. "'separate offense" argument).

36. Bitela v. State, 162 Tex. Crim. 319, 285 SW.2d 726 (1956), is an example of the
application of article 61.

37. See Harris v. State, 150 Tex. Crim. 38, 198 S.W.2d 264 (1946) (sentence of 3 years
imprisonment in jail for misdemeanor of negligent homicide of second degree not
unconstitutional).

38. Thompson v. State, 170 Tex. Crim. 258, 339 S.W.2d 209 (1960) (felony theft of like
character to robbery by assault); Washington v. State, 167 Tex. Crim. 218, 319 S.W.2d 106
(1958) (burglary and passing forged instrument not of same nature); see Fairris v. State, 171 Tex.
Crim. 416, 350 S.W.2d 935 (1961); Brittian v. State, 85 Tex. Crim. 491, 214 S.W. 351 (1919).

19691
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than capital shall on such third conviction be imprisoned for life in
the penitentiary.

Unlike those in article 62, the prior convictions need not be for like
offenses .3  However, both articles contemplate final convictions that
were not secured on the same day.4 0 And federal and out-of-state
convictions are applicable under both.4

The three basic procedures involved in recidivist prosecutions are
the common law, the supplemental, and the English or Connecticut."

1. The Common Law Procedure

In the common law procedure the indictment or information
which alleges the substantive offense and the prior conviction to be used
for enhancement is read to the jury at the beginning of the trial, the
jury to determine guilt on the substantive offense and recidivism in the
same trial.13 The inclusion of prior convictions in the indictment or
information does not necessarily conflict with the rules of evidence
which generally exclude prior convictions in a criminal trial." Prior
convictions may be admitted if their probative value outweighs the

39. Stout v. State, 142 Tex. Crim. 537, 155 S.W.2d 374 (1941); Ellis v. State, 134 Tex.
Crim. 346, 115 S.W.2d 660 (1938).

40. Exparte Huff, 166 Tex. Crim. 508, 316 S.W.2d 896 (1958); Gammill v. State, 135 Tex.
Crim. 52, 117 S.W.2d 790 (1938).

41. Kanaziz v. State, 382 S.W.2d 485 (Tex. Crim. App. 1964) (article 62; by implication);
Garcia v. State, 140 Tex. Crim. 340, 145 S.W.2d 180 (1940) (article 63; the out-of-state conviction
must be one denounced by Texas as a felony). See generally Puckett v. Ellis, 157 F. Supp. 923
(1958).

42. For discussion see Notes, Recidivist Procedures, 40 N.Y.U.L. REV. 332 (1965); The
Pleading and Proof of Prior Convictions in Habitual Criminal Prosecutions, 33 N.Y.U.L. Rev.
210 (1958).

43. The common law procedure was used by Texas in Burgett-TEX. CODE CRIM. PROC.
art. 642 (1925), "A jury being impaneled in any criminal action, the cause shall proceed in the
following order: 1. The indictment or information shall be read to the jury by the attorney
prosecuting. . . .4. The testimony on the part of the State shall be offered."

The Supreme Court upheld the procedure in Spencer v. Texas, 385 U.S. 554 (1967), refusing
to find a denial of due process under the fourteenth amendment in the possibility of some
collateral prejudice to the petitioner, where proper limiting instructions were given by the trial
judge, over a strong dissenting opinion by Mr. Chief Justice Warren to the effect that evidence
of prior convictions, as such, has generally been forbidden because it jeopardizes the presumption
of innocence of the primary charge and needlessly prejudices the accused.

The Texas courts had tried to ameliorate the procedure by allowing the defendant to stipulate
and preclude introduction into evidence of the prior conviction. E.g.. Ex parte Reyes, 383 S.W.2d
804 (Tex. Crim. App. 1964); Pitcock v. State, 367 S.W.2d 864 (Tex. Crim. App. 1963). But see
Ross v. State, 401 S.W.2d 844 (Tex. Crim. App. 1966); Sims v. State, 388 S.W.2d 714 (Tex.
Crim. App. 1965).

44. Spencer v. Texas, 385 U.S. 554 (1967).

[Vol. 1 : 129
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potential prejudice and if proper limiting instructions are given.45

Therefore, the use of a prior conviction in a criminal trial is not, per
se, a denial of a constitutional right."

2. The Supplementary Procedure

The supplementary procedure requires a hearing apart from and
subsequent to the trial for the present crime, thereby eliminating the
possiblity of prejudice.47 The problem of notice is created, however,
since the indictment or information for the substantive offense does not
contain allegations of the prior convictions as in the common law and
English procedures. 8 Although recidivism is generally regarded as a
status rather than a crime, the separate hearing is in the nature of a
criminal proceeding 9 and the requirements of notice and counsel are
both applicable. 0

3. The English or Connecticut Procedure

The English' or Connecticut52 procedure requires the indictment
or information to set forth both the substantive offense and prior
convictions, thereby giving the defendant notice, but only the allegation
of the primary offense is read to the jury at the beginning of the trial. 3

In the event of a guilty verdict on the substantive offense the recital of

45. MCCORMICK ON EVIDENCE § 157 (1954); Note, Procedural Protections of the Criminal
Dejendant-A Reevaluation of the Privilege Against Self-Incrimination and the Rule Excluding
Evidence of Propensity To Commit Crinme, 78 HARV. L. REV. 426, at 435 et seq. (1964).

46. In the dissenting opinion in Burgett, at 120, Mr. Justice Harlan considered the
admissibility of the prior convictions a question of evidence, involving at most a later corrected
trial error, and not a denial of due process.

47. E.g., FLA. STAT. ANN. § 775.11 (1965); N.Y. PEN. LAW § 1943; see Oyler v. Boles,
368 U.S. 448 (1962); Graham v. West Virginia, 224 U.S. 616 (1912) (supplementary procedure
constitutional).

48. Under the common law procedure, when the state introduces evidence to prove the prior
conviction, the defendant cannot plead surprise, because he is put on notice by the indictment.
Roberts v. State, 164 Tex. Crim. 537, 301 S.W.2d 154 (1957).

49. People v. Reese, 258 N.Y. 89, 179 N.E. 305 (1932).
50. Chewning v. Cunningham, 368 U.S. 443 (1962).
In all of the procedures, the charge of recidivism must be pleaded and proved to the jury

and the defendant has a right to jury determination that he is the same person who committed
the prior offenses. People v. Blackwell, 211 Cal. App. 2d 353, 27 Cal. Rptr. 221 (1962); People
v. Hoerler, 208 Cal. App. 2d 402, 25 Cal. Rptr. 209 (1962); State v. Tucker, 142 W. Va. 830,
98 S.E.2d 740 (1957).

51. MD. ANN. CODE RULE 713(0; OKLA. STAT. ANN. tit. 22, § 860 (Supp. 1968); Coinage

Offenses Act 1861, 24& 25 Vict., c. 99, § 37.
52. CONN. GEN. STAT. ANN. § 54-62 (1960); State v. Ferrone, 96 Conn. 160, 113 A. 452

(1921).
53. This is the present procedure in Texas. TEX. CODE CRIM. PROC. ANN. art. 36.01 (1966):

19691
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prior convictions is then read to the jury and a separate hearing is held
to determine the punishment.54

B. Element of the Offense

Certain criminal statutes contain penalty provisions which increase
the minimum punishment for subsequent offenders. 5 It is necessary
that the state allege in the indictment and prove that the accused
violated the statute after he had previously been convicted of violating
it. The prior conviction is not considered an allegation to enhance
punishment under article 62 or 63, but is an element of the later offense
itself.56 Since every element of a criminal offense must be found against
the defendant for conviction, using a void prior conviction as an
element would cause the subsequent conviction to fall.

A jury being impaneled in any criminal action, the cause shall proceed in the
following order:

I. The indictment or information shall be read to the jury by the attorney
prosecuting. When prior convictions are alleged for purposes of enhancement only and
are not jurisdictional, that portion of the indictment or information reciting such
convictions shall not be read until the hearing on punishment is held as provided in
Article 37.07.

8. In the event of a finding of guilty, the trial shall then proceed as set forth in
Article 37.07.
54. TEX. CODE CRIM. PROC. ANN. art. 37.07(2) (Supp. 1968):

(a) In all criminal cases, other than misdemeanor cases of which the justice court
or corporation court has jurisdiction, which are tried before a jury on a plea of not
guilty, the judge shall, before argument begins, first submit to the jury the issue of guilt
or innocence of the defendant of the offense or offenses charged, without authorizing
the jury to pass upon the punishment to be imposed.

(b) I f a finding of guilty is returned, it shall then be the responsibility of the judge
to assess the punishment applicable to the offense; provided, however, that (I) in capital
cases where the state has made it known in writing prior to trial that it will seek the
death penalty, (2) in any criminal action where the jury may recommend probation and
the defendant filed his sworn motion for probation before the trial began, and (3) in
other cases where the defendant so elects in writing at the time he enters his plea in
open court, the punishment shall be assessed by the same jury. ...

55. E.g.. TEX. PEN. CODE ANN. art. 725b, § 23 (1961), as amended. Tex. Laws 1969, ch.
242, § I, at 703:

[A]ny person who violates any provision of this'Act is guilty of a felony and upon a
first conviction is punishable by imprisonment in the penitentiary for not less than two
years nor more than life; and upon a second or subsequent conviction, he is punishable
by imprisonment in the penitentiary for not less than 10 years nor more than life.

56. Gamez v. State, 403 S.W.2d 418 (Tex. Crim. App. 1966), cert. denied, 386 U.S. 929
(1967); accord, Ex parte Roberts, 171 Tex. Crim. 44, 344 S.W.2d 682 (1961); Parasco v. State,
165 Tex. Crim. 547, 309 S.W.2d 465 (1958).
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I ll. THE EFFECT OF Burgett ON THE RIGHT TO COUNSEL

A. Enhancement

1. Felony

The Supreme Court, in Burgett, expressly directed itself to the
question of the use of prior felony convictions which were invalid for
lack of counsel for enhancement of punishment. Burgett was charged
in a Texas district court in a five-count indictment the first count
alleging the substantive offense of assault with malice aforethought
with intent to murder 7 and the remaining counts alleging four prior
felony convictions."8 The prior convictions were included to enhance
punishment as a recidivist.59 At the beginning of trial, following the
common law procedure, the entire indictment was read to the jury.
After hearing testimony on the substantive offense, the judge instructed
the jury not to consider the prior offenses for any purpose whatsoever
in arriving at the verdict." Burgett was convicted of the substantive
offense and sentenced to 10 years in the penitentiary. The punishment
was not enhanced under the recidivist statutes. The Texas Court of
Criminal Appeals affirmed, holding that since Burgett had not suffered
the enhanced punishment provided by the recidivist statutes, and since
the instructions to disregard the prior offenses had been given, and no
bad faith on the part of the state was shown, no error was presented."

On certiorari the United States Supreme Court stated that Gideon
v. Wainwright62 established that the right to counsel guaranteed by the
sixth amendment was applicable to the states through the due process
clause of the fourteenth amendment, thus making it unconstitutional

57. TEX. PEN. CODE art. 1160 (Supp. 1962) (maximum penalty 25 years; minimum 2 years).
58. The previous offenses were a Texas conviction for burglary and three Tennessee

convictions for forgery, the Tennessee convictions occurring on the same date and therefore only
one being available for enhancement.

"[Alllegations as to prior convictions do not constitute 'counts' in the indictment." Baker
v. State, 437 S.W.2d 825, 827 (Tex. Crim. App. 1969) (concurring opinion) (dictum).

59. TEx. PEN. CODE ANN. art. 63 (1952).
60. The state offered into evidence a certified copy of one of the Tennessee convictions

indicating that defendant was without counsel. Upon objection, the state offered a second version
of the same conviction which was silent as to counsel. The Texas conviction for burglary was
offered into evidence without objection at the time, but a later objection that it was void on its
face was sustained; the court overruled the objection to the second version of the Tennessee
conviction. Since only one prior conviction remained, article 63 could not be applied. Nor could
article 62, since forgery and assault with malice aforethought with intent to murder are not of a
similar nature.

61. 397 S.W.2d 79 (Tex. Crim. App. 1965).
62. 372 U.S. 335 (1963).

19691
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to try an accused for a felony in a state court unless he had counsel
or had validly waived one. The certified records of the prior convictions
offered into evidence, by being silent on their face as to counsel, raised
a presumption that Burgett was not represented by counsel 3 and had
not validly waived one" and were therefore void. To permit a
conviction obtained in violation of Gideon to be used against a person
either to support guilt or to enhance punishment for another offense
was to erode the principle of Gideon and, in effect, deprive the accused
anew of that sixth amendment right. The Court then reversed because
the admission of the constitutionally void prior conviction was
inherently prejudicial and the instructions to disregard it did not make
the constitutional error harmless beyond a reasonable doubt."5

63. The judgment of a court carries with it a presumption of regularity when collaterally
attacked. Johnson v. Zerbst, 304 U.S. 458 (1938); accord, United States v. Morgan, 346 U.S.
502 (1954); Wilson v. Wiman, 386 F.2d 968 (6th Cir. 1967), cert. denied, 390 U.S. 1042 (1968);
Baker v. Ellis, 204 F.2d 353 (5th Cir. 1953); Huffman v. Beto, 260 F. Supp. 63 (S.D. Tex. 1966).

The presumption of regularity of a silent record can be overcome. Ex parte Morgan, 412
S.W.2d 657 (Tex. Crim. App. 1967) (burden on habeas corpus petitioner to provide evidence in
addition to silent record). In Exparte Walters, 431 S.W.2d 552 (Tex. Crim. App. 1968), the court
found petitioner was not represented by counsel in a 1934 trial although county attorney at the
timb, while admitting that he had no independent recollection of the trial, stated by affidavit that
it was never the policy of the court to accept a guilty plea without an attorney, retained or
appointed, where the defendant did not expressly waive one.

Even a record recitation of counsel is not an irrebuttable presumption. Henley v. Ellis, 228
F.2d 657 (5th Cir. 1956). "The printed words in a pro forma document without more cannot
serve as a haven for constitutional impingements. There can be no universal presumption of verity
in such judgments which might denigrate and flaunt constitutional rights and assurances."
Haacks v. Wainwright, 387 F.2d 176, 179 (5th Cir. 1968).

64. "+Presuming waiver from a silent record is impermissible. The record must show, or
there must be an allegation and evidence which show, that an accused was offered counsel but
intelligently and understandingly rejected the offer. Anything less is not waiver." Carnley v.
Cochran, 369 U.S. 506, 516 (1962); accord, Ex parte Geter, 383 S.W.2d 405 (Tex. Crim. App.
1964).

Courts indulge every reasonable presumption against waiver of fundamental constitutional
rights. Johnson v. Zerbst, 304 U.S. 458 (1938); see, e.g.. Hayes v. Holman, 346 F.2d 991 (5th
Cir. 1965).

In Miranda v. Arizona, 384 U.S. 436 (1966), the Supreme Court stated that the government
had a heavy burden to show that a defendant knowingly and intelligently waived his privilege
against self-incrimination and his right to retained or appointed counsel, where a statement was
taken from the accused during interrogation out of the presence of an attorney.

The courts are reluctant to lay down general rules in regard to waiver because of the great
variation of facts and circumstances. The petitioner's intelligence, education, prior criminal
record, and awareness of the potential sentence involved are all factors to be considered. E.g.,
Molignaro v. Smith, 408 F.2d 795 (5th Cir. 1969).

65. The Court noted Mr. Justice Jackson's statement in Krulewitch v. United States, 336
U.S. 440, 453 (1949), "The naive assumption that prejudicial effects can be overcome by
instructions to the jury . . . all practicing lawyers know to be unmitigated fiction."
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Burgett has the greatest impact upon the common law procedure
since it affects the validity of the conviction on the substantive offense
itself, even though the substantive offense is not enhanced. The courts
recognized the effect of Gideon where the substantive offense was
obviously enhanced by a prior conviction obtained without counsel or
a valid waiver, by either granting a new trial or releasing the petitioner
if he had served in excess of the maximum punishment for the
substantive offense."6 The rationale of Spencer v. Texas,67 in which the
common law procedure was approved, would appear to support the
view that proper instructions by the trial court to disregard evidence
of a void prior conviction would cure the error where the substantive
offense had not been enhanced. However, Spencer contemplated valid
prior convictions and proper instructions limiting their use to
enhancement and not support of guilt.68

Burgett would not affect the validity of the trial on the substantive
offense in the supplementary or the English or Connecticut procedures,
since the jury is not apprised of the prior convictions to be used for
enhancement before a finding of guilty on the substantive offense.
Gideon, however, would apply to the penalty hearing or phase of both
procedures in regard to the prior convictions to be used for
enhancement. But in the absence of enhancement under a recidivist
statute, even a void prior conviction can apparently be used in the
penalty phase for the jury's consideration in fixing the punishment
according to the statutory scale in some jurisdictions."

2. Misdemeanor

The effect of Burgett on enhancement proceedings where the prior
conviction is a misdemeanor or a petty offense can create unexpected

66. Greer v. Beto, 384 U.S. 269 (1966) (per curiam), on remand sub non. Ex parte Greer,
408 S.W.2d 711 (Tex. Crim. App. 1966); see, e.g., Exparte Morgan, 412 S.W.2d 657 (Tex. Crim.
App. 1967).

67. 385 U.S. 554 (1967), discussed in note 43 supra.
68. The Court of Appeals for the Fifth Circuit, distinguishing Burgett from Spencer in Beto

v. Stacks, 408 F.2d 313, 318 (5th Cir. 1969), stated-"[Flor while we may tolerate osmosis of
prior convictions with present charges, such osmosis becomes intolerable when it involves a
constitutionally septic conviction."

69. E.g., People v. Mitchell, 63 Cal. 2d 805, 409 P.2d 211, 48 Cal. Rptr. 371, cert. denied,
384 U.S. 1007 (1966), cert. denied, 386 U.S. 999 (1967). But see TEX. CODE CRIM. PROC. ANN.
art. 37.07, § 3(a) (Supp. 1968-69), "Regardless of the plea and whether the punishment be
assessed by the judge or the jury, evidence may be offered by the state and the defendant as to
the prior criminal record of the defendant, his general reputation and his character. The term prior
criminal record means a final conviction in a court of record, or a probated or suspended sentence
that has occurred prior to trial, or any final conviction material to the offense charged."

19691
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problems.. Although a misdemeanor charge, not considered a "serious
offense," may not entitle the defendant to appointed counsel under
state law, its use to enhance a subsequent misdemeanor to constitute a
felony has been held, by the Arizona Supreme Court, to transform the
prior misdemeanor into a "serious offense," thereby requiring counsel
and making its use for enhancement void.7

Under article 61 of the Texas Penal Code, a prior misdemeanor
conviction for an offense with a potential jail sentence can be used to
double the penalty in a subsequent conviction for the same offense, and
to quadruple the penalty upon third or any subsequent conviction for
the same offense. The Texas legislature can classify an offense as a
misdemeanor as long as the punishment does not include a term in the
penitentiary,7 and before January 1, 1966,72 Texas courts did not
recognize right to counsel for misdemeanors. 3 Since the label of the
offense does not change and it remains a misdemeanor, the question
of whether counsel should be required, and at what point, becomes
relevant in regard to convictions before the statutory requirement. The
Fifth Circuit's "serious consequences" rule could well apply to some
stage, if not to the first misdemeanor conviction, thereby invoking
Burgett and making subsequent convictions also void whether the
penalty was actually enhanced or not, because of prejudice to the
defendant. Just as in many pre-Gideon felony cases, the records of
many pre-1966 misdemeanor cases in Texas are silent as to counsel,
thus not only decreasing their utility for enhancement, but also
increasing the risk of reversal on the subsequent conviction even where
they may be introduced and later withdrawn.

B. Element

Where the prior misdemeanor is an element of a subsequent felony
offense, the absence of counsel at the prior conviction could well fall
within the the admonition of the Court in Burgett, that a conviction
obtained in violation of Gideon could not be used either to "support
guilt or enhance punishment for another offense."7 To illustrate the

70. State v. Reagan, 103 Ariz. 287, 440 P.2d 907 (1968), noted in 43 N.Y.U.L. REV. 1012
(1968).

71. Harris v. State, 150 Tex. Crim. 38, 198 S.W.2d 264 (1946) (maximum punishment of
3 years in jail for misdemeanor of negligent homicide of second degree not unconstitutional).

72. TEX. CODE CRIM. PROC. ANN. art. 26.04 (1966).
73. Pizzitola v. State, 374 S.W.2d 446 (Tex. Crim. App. 1964); accord, Exparte Carpenter,

425 S.W.2d 821 (Tex. Crim. App. 1968).
74. 389 U.S. at 115.

[Vol. 1: 129
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problem, in Texas a first offense of driving while intoxicated is a
misdemeanor with a potential 2-year jail sentence.75 A subsequent
offense of driving while intoxicated is a felony,7" with the prior
misdemeanor conviction becoming an element" which the state must
plead and prove.78 If, contrary to the 1966 statutory requirement, a
defendant is denied right to counsel and does not validly waive one 9

in the first offense, and this conviction is used as an element in a
subsequent driving-while-intoxicated offense, it is apparent that a
reversal would be forthcoming.' The issue here would be not one of
prejudice, by use of a void prior conviction, but one of failing to make
out the case. A different problem arises, however, when such first-
offense conviction occurred before 1966. Thus far, the Texas Court of
Criminal Appeals has declined to hold such subsequent felony drunk-
driving convictions void, primarily on the basis of the failure of proof
of denial of counsel at the first-offense conviction, but also alluding to
the fact that neither it nor the Supreme Court has held a felony
conviction void on the ground that in the prior misdemeanor conviction
pled as an element of such felony the defendant was indigent and
without counsel at the time he pled guilty to the misdemeanor.8'

The result of a misdemeanor conviction, through subsequent
enhancement proceedings, can be life imprisonment. 2 In view of this

75. TEX. PEN. CODE ANN. art. 802 (1961).
76. TEx. PEN. CODE ANN. art. 802b (1961).
77. Clopton v. State, 408 S. W.2d 112 (Tex. Crim. App. 1966).
78. Barlow v. State, 398 S.W.2d 933'(Tex. Crim. App. 1966), appeal dismissed, 386 U.S.

16 (1967) (permitting state to prove prior'misdemeanor conviction in making out its case before
the jury not a denial of due process).

79. Cases cited note 64 supra.
80. See Lx parte Morgan, 412 S.W.2d 657 (Tex. Crim. App. 1967); TEx. ATT'Y GEN. OP.

No. C-598 (1966).
81. Exparte Carpenter, 425 S.W.2d 821 (Tex. Crim. App. 1968). Contra, Winters v. Beto,

No. 2-644 (N.D. Tex., May 1, 1969) (1962 first offense driving-while-intoxicated conviction; a
serious misdemeanor in which defendant was entitled to have counsel furnished).

82. In Stubblefield v. Beto, 399 F.2d 424 (5th Cir. 1968), cert. denied. 393 U.S. 1072
(1969), the court affirmed a denial of a writ of habeas corpus by the United States District Court
for the Southern District of Texas. Petitioner was serving a life sentence in Texas as a result of a
third conviction of a felony, under article 63 of the Texas Penal Code, obtained in 1959 under
the common law procedure. One of the two prior felony convictions used for enhancement was a
1950 felony drunk-driving conviction, the first offense element of which was a 1948 misdemeanor
conviction in county court, at which petitioner claimed he was denied counsel when he pleaded
guilty. The court held that the evidence established a valid waiver and therefore did not reach the
question of whether petitioner could claim right to counsel in the misdemeanor conviction in the
light of the court's previous decisions in McDonald v. Moore, 353 F.2d 106 (5th Cir. 1965), and
Harvey v. Mississippi, 340 F.2d 263 (5th Cir. 1965). In the dissenting opinion, Judge Godbold
questioned the waiver because of the potential penalty of the offense itself and the ultimate
seriousness of such offense, a repetition of which becomes a felony.
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fact, a misdemeanor conviction without the aid of counsel can present
the problem not only of whether the defendant was indigent at the time
but also of whether he could validly waive counsel, not knowing the
potential seriousness of such conviction.

IV. CONCLUSION

The Burgett case seemingly settles the issue of the use of void prior
felony convictions in a common law enhancement proceeding, leaving
the major questions in regard to relief to the particular facts necessary
to show the prior conviction void. A petitioner's major hurdles are to
prove that he was without counsel, that he was not fully apprised of
his right to counsel, or that he was given no opportunity to secure his
own counsel or if he were indigent that no counsel was appointed, and
that he did not intelligently and understandingly waive his right to
counsel.

The problem is complicated, however, when the prior conviction
is a misdemeanor, since the Supreme Court has afforded us no clear-
cut application of Gideon to misdemeanors. While the inferior courts
are in disagreement and furnish no standard criteria, it is evident that
a misdemeanor conviction can result in serious consequences. The
recognition of the potential consequences of a minor charge, especially
before Gideon and Burgett, is beyond the grasp of the average person,
and it is doubtful that anyone accused of a minor offense could validly
and competently waive his right to counsel when so many courts even
today disagree upon the necessity for one.

The mere fact that an accused may plead guilty to a misdemeanor
charge, pay a fine and be released, or even serve a brief jail sentence,
is a simple and ordinary process, on its face; there are many who would
not consider it necessary to retain counsel or ask that one be appointed.
Yet the possibility of having such conviction eventually used to enhance
a later conyiction to as much as a life sentence makes a valid waiver
to all such consequences questionable.

Even when a misdemeanant is informed of his right to counsel
and, as in some jurisdictions today, offered appointed counsel if too
poor to employ one, how much must he be told and how much must
he understand about possible future consequences of a conviction?

In light of the statement of Judge Wisdom of the Fifth Circuit
Court of Appeals "that right to counsel, as articulated in Harvey, is
alive and well and living in this circuit,''s3 it is likely that a habeas

83. James v. Headley, 410 F.2d 325, 326 (5th Cir. 1969).
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corpus petitioner can secure relief if he can sustain the burden of proof
that he was deprived of his right to counsel in a prior misdemeanor
conviction used for enhancement in a felony or misdemeanor
conviction, or as an element in a subsequent felony or misdemeanor
conviction.

Marwin B. Brakebill


