
Uninsured Motorist Protection: Proving the Uninsured Status of the
Tort-Feasor-Motorist as a Condition Precedent to Recovery

With the enactment of the new Uninsured Motorist Statute' Texas
joined the ranks of those states requiring their insurance companies to
provide protection to their insureds from the uninsured motorist.2 This
type of protection is basically a contract between the insured and his
insurer providing that should the insured be injured by a motorist who
has no liability insurance he may collect damages from his own insurer
up to the limits of the safety responsibility law of the state in which
he resides.3 This type coverage was available prior to the enactment of
article 5.06-1 but the dearth of Texas case law on the subject reveals
that not only did few Texas citizens have such protection, but many
insureds and attorneys were unaware of the provision's scope and its
potential for recovery.4 The coverage is now mandatory and must be
included in all liability policies issued in the state and it is highly
probable that any policies issued without such a provision will have one
read into them. 5

Before the insured may recover on his own liability policy, he must
demonstrate certain facts. The insured must carry the burden of proof
in showing that (I) he was insured at the time of the accident, (2) the
cause of the accident was the negligence of the uninsured motorist, and
(3) the offending motorist was, in fact, uninsured.6 It is the last

I. TEX. INS. CODE art. 5.06-1 (Supp. 1968).
2. Citations of the various state uninsured motorist statutes have been collected in Appendix

A, Uninsured Motorist Protection, in THE DEFENSE RESEARCH INSTITUTE 38, 39 (1968).
3. The Safety Responsibility Law of Texas sets the minimum limits of bodily injury liability

insurance at $10,000 per person and $20,000 per accident, TEX. REV. CIv. STAT. art. 6701h (1969).
See Ward, New York's Motor Vehicle Accident Indennification Corporation: Past, Present and
Future, 8, BUFFALO L. REV. 215, 218 n.8 (1959) for a complete list of safety responsibility
statutes.

4. Figures supplied by the State, Board of Insurance show that 492 claims under the
uninsured motorist provisions of policies were filed in 1964, 727 were filed in 1965, and 736 were
filed in 1966. The Board estimates that prior to October I, 1967 (the effective date of article 5.06-
I) only 10 percent of Texas insureds had uninsured motorist coverage whereas, at the present time,
it estimates that 85 to 90 percent have such coverage.

5. Article 5.06-1 requires that the policyholder reject the coverage in writing; otherwise he
is covered, though he may be unaware of such coverage. Accord, Abate v. Pioneer Mut. Cas.
Co., 18 Ohio App. 2d 73, 246 N.E.2d 919 (1969).

6. The most comprehensive study on all aspects of uninsured motorist protection is Widiss,

Perspectives on Uninsured Motorist Coverage, 62, Nw. U.L. REV. 497 (1967).
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requirement with which this article will be concerned.7 The burden of
proof in establishing the uninsured status of the tort-feasor can become
quite heavy in many situations8 but it is properly placed upon the
insured because of the small premium paid for this type of coverage
and because of the extent to which the coverage goes.9

The offending motorist is an uninsured motorist when any one of
these situations is present: (1) the amount of the motorist's insurance
is less than the minimum required by law, i.e., the inadequately insured
motorist, (2) there is no bodily injury liability bond or insurance policy
applicable to the motorist at the time of the accident, (3) the motorist's
insurer denies liability or becomes insolvent, or (4) the motorist is a
hit-and-run driver.'" The insured, to recover on his own uninsured
motorist provision, must show that one of these situations exists."

7. The injured motorist does not generally have to first institute suit against the uninsured
tort-feasor in order to maintain an action against his own insurer, for proof of uninsured status
of the tort-feasor is not a condition precedent to bringing the action. It is, of course, a condition
precedent to recovery. C]. Wright v. Fidelity& Cas. Co., 270 N.C. 753, 155 S.E.2d 100 (1967).

8. The injured motorist's attorney is faced with the difficult task of proving a negative. He
must prove the fact of noninsurance on the part of the tort-feasor. Therefore, his problem is very
different from that of the insurer who must merely show the existence of an applicable policy
covering the tort-feasor at the time of the accident. This article will deal at some length with
situations where insured status is disputed and there are some instances where the lack of
insurance applicable to the tort-feasor cannot be shown.

9. The cost of uninsured motorist protection in Texas is $4.00 for each individual or
husband and wife and $3.00 for each additional person or vehicle. TEx.AUTO. CAs. MAN. rule
10, § C, at 17(1967).

10. The State Board of Insurance is directed by art. 5.06-1 to promulgate the provisions
of the uninsured motorist coverage and the form that the Board has adopted is that formulated
by the National Bureau of Casualty Underwriters and the Mutual Insurance Rating Bureau. The
form, commonly referred to as the Standard Form, defines the uninsured automobile as: a
highway vehicle with respect to the ownership, maintenance or use of which there is, in at least
the amounts specified by the financial responsibility law of the state in which the insured highway
vehicle is principally garaged, no bodily injury liability bond or insurance policy applicable at
the time of the accident with respect to any person or organization legally responsible for the use
of such vehicle, or with respect to which there is a bodily injury liability bond or insurance policy
applicable at the time of the accident but the company writing the same denies coverage
thereunder, or with respect to which there is a bodily injury liability insurance policy applicable
at the time of the accident but the company writing the same is or becomes insolvent; or a hit-
and-run vehicle. Form 158K amends the Texas Standard Form substituting the words "highway
vehicle" for "automobile" and "uninsured highway vehicle" for "uninsured automobile" thus
avoiding the prior form's use of the words "automobile" and "uninsured automobile." Texas
will not, therefore, face the conflicts that other jurisdictions have encountered when the tort-
feasor's vehicle was not technically an automobile. See Westerhausen v. Allied Mut. Ins. Co.,
140 N.W.2d 719 (Iowa 1966) (a motorcycle is not an "automobile"); Askey v. General Acc. Fire
& Life Assur. Corp., 54 Misc. 2d 63, 281 N.Y.S.2d 669 (Sup. Ct. 1967), rev'd, 30 App. Div. 2d
632, 290 N.Y.S.2d 759 (1968). See also Shipley v. American Stan. Ins. Co., 183 Neb. 109, 158
N.W.2d 238 (1968) (motorcycle does not come within the definition of "automobile"). In Voris
v. Pacific Indem. Co., 213 Cal. App. 2d 29, 28 Cal. Rptr. 328 (1963), the policy used the word
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I. THE INADEQUATELY INSURED MOTORIST

The inadequately insured motorist is one who carries liability
insurance in amounts less than those prescribed by 'the safety
responsibility law of the state in which he obtained his liability
insurance. This definition presents no problems where both the tort-
feasor and the victim are residents of the same state." There are,
however, variations of the situation which raise interesting questions.
Suppose the tort-feasor is adequately insured in terms of the safety
responsibility law of his own state but travels through another state
requiring higher limits of i'nsurance and injures a resident in that state;
or suppose the victim carrying the higher limits required by his state
is traveling through the tort-feasor's.state, which state requires lower
limits, and is injured in the tort-feasor's state; or what if both are
without their respective states and the state in which they have an
accident requires limits of liability insurance lower than that of the-
victim's state. Using the safety responsibility law as a criterion to
determine the adequacy of the tort-feasor's insurance, a court might
hold that the tort-feasor's state's safety responsibility law controlled,
that the victim's state law controlled, or that the safety responsibility
law of the situs of the accident controlled. In adopting any of these
possibilities, the court would be well advised to consider the public
policy behind the uninsured motorist statutes. These laws have as their
foundation the idea that the innocent victim of an uninsured motorist

"automobile" whereas die statute regulating such insurance used the broader term "vehicle."
Recovery was there allowed under the broader term.

II. Note that the Standard Form lists several exclusions stating what is not an uninsured
motor vehicle. It is not an uninsured vehicle if it is owned by the United States of America,
Canada, a state or political subdivision of any such government or any agency of any of the
foregoing, a land motor vehicle or trailer if operated on rails or crawler treads or while located
for use as a residence or premises and not as a vehicle, or a farm type tractor or equipment
designed for use principally off public roads, except while actually upon public roads. For
elaboration see Uninsured Motorists. F.C. & S. BULLETINS, Frlu-l (June, 1968).

12. The question whether an inadequately insured motorist, in terms of his own state's
safety responsibility law, is uninsured is a question that is largely resolved in the affirmative.
Where the Standard Form is used or where the applicable uninsured motorist statute uses the
safety responsibility law of that state to define the minimum limits of insurance that must be
carried by all motorists, the insurer is liable for the difference between the amount of the tort-
feasor's actual insurance and the minimum amount that he is required by law to carry. See
generally Stevens v. American Ser. Mut. Ins. Co., 234 A.2d 305 (D.C. Ct. App. 1967); Carrignan
v. Allstate Ins. Co., 108 N.H. 131, 229 A.2d 179 (1967).
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should be allowed as much protection of the law as possible. 3 With this
public policy in mind, California courts announced that a tort-feasor
from without the state and carrying insurance in limits less than the
amount prescribed by California was inadequately insured and thus
uninsured as to the difference between his policy and California
requirements, and several other jurisdictions have adopted the same
view." Using this criterion, it would avail the insurer but little to insist
that a motorist carrying a policy from another state is not an uninsured
motorist simply because he carries a policy. The public policy of the
victim's state demands that that victim be allowed recovery for the full
amount he contracted for with his insurer.

The court in California held that the law of the victim's state
controlled when the accident occurred in that state. This solution
falters, however, in situations where the victim is injured in the tort-
feasor's state or where the accident occurs in a third state. Should the
tort-feasor be considered uninsured merely because the victim's state
requires a higher limit of liability insurance, the result is one where a
state is able to dictate by implication to another state what the latter's
limits of liability insurance should be and, in the process, the insurer
is penalized by a liability that he did not undertake to assume as part
of his contract with the victim. Perhaps this is why no jurisdiction has
yet held that, when the victim is injured in the tort-feasor's state, the
latter is uninsured to the extent that his insurance is less than that of
his victim.

But when neither victim nor tort-feasor is a domiciliary of the
state in which the accident occurs, what then is the gauge for

13. Concern for the innocent victim of an uninsured motorist is widely evidenced today by
proposals such as the Keeton-O'Connel Plan and the provisions of the Saskatchewan Plan as well
as numerous forms of uninsured motorist acts passed by the various states. As one author noted:
-[N]ot all persons whose negligent conduct inflicted injuries on their fellow travelers could
financially meet the burden placed upon them by the legal processes. A trial in which
compensatory damages were awarded to the innocent victims was meaningless when the wrong-
doer was totally financially irresponsible." Soich, Uninsured Motorist Coverage: Past, Present
and Future. 6 DUQUESNE L. REv. 341 (1967). This concern caused the enactment of the varied
safety responsibility laws, but the uninsured motorist continues to defeat the purpose of those
laws.

14. The California court held that a Texas motorist carrying a liability policy to the
required limits established by the state of Texas who injured a California resident carrying a
policy in higher amounts required by California law was uninsured to the extent that the
California limits exceeded the Texas limits. Taylor v. Preferred Risk Mut. Ins. Co., 60 Cal. 2d
852, 37 Cal. Rptr. 63 (Ct. App. 1964); accord. White v. Nationwide Mut. Ins. Co., 361 F.2d
785 (4th Cir. 1966); Cruzado v. Underwood, 39 Misc. 2d 859, 242 N.Y.S.2d 74 (Sup. Ct. 1963);
Allstate Ins. Co. v. Fusco, 223 A.2d 447 (R.I. 1966). Texas courts have not resolved this question
at this date but should it arise the logical solution is readily apparent from these cases.

[Vol. 1: 163
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determining whether the tort-feasor is uninsured? The public policy of
the victim's state requires that he be protected up to the limit of the
safety responsibility law of that state whereas the tort-feasor, even
though he carries less insurance, is adequately insured in terms of the
safety responsibility law of his own state. In answering this question,
it might be noted that the insured, when he buys insurance, expects it
to cover him whether he travels within or without his state of domicile.
This should be especially true of uninsured motorist coverage as well
as liability insurance, since the two types of insurance are so closely
associated with each other. It is, therefore, very arguable that when a
motorist takes a contract protecting him against uninsured motorists,
and the terms of the contract state that he will be protected against loss
up to the limits of the safety responsibility law of his state, it should
not matter that his accident occurred in another state, or that the tort-
feasor was insured but insured in amounts less than adequate to
compensate the victim. In that situation, the victim should be allowed
recovery for the difference between the tort-feasor's liability insurance
and the actual damages that the victim received. Common sense, as
well as public policy considerations, leads to this conclusion.

Of course, if the court deems uniformity of law more important
than the public policy of the victim's state, it might rule that the safety
responsibility law of the situs of the accident would control.15 This
ruling would be consistent with the California decisions and would
present no problem when the victim was injured in the tort-feasor's
domicile. As for accidents in a state in which neither was domiciled, if
the safety responsibility law of the state were the same as that of the
victim's state, the victim would be able to recover as much as if he had
been injured in his own state. And if the safety responsibility law of
that state required less insurance than the victim's state, he would not.

II. THE TOTALLY UNINSURED MOTORIST

The second situation is that in which the offending motorist has
no insurance whatsoever. Any problem arising here takes on a different
tenor, that of proof. You must prove that the tort-feasor was uninsured
and the burden cannot be shifted to the insurer, despite proposals
favoring that course of action." Shifting this burden to the insurer was

15. Cf: Hall v. Allied Mut. Ins. Co., 158 N.W.2d 107 (Iowa 1968) (measure of damages
for wrongful death caused by an uninsured motorist should be determined by the law of the situs
of the accident).

16. A difficulty can arise where the third party uninsured motorist, who failed
to make an accident report or statement to the State Department. of Motor Vehicles

19691
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a rather novel proposition when it was offered for consideration in
Macaluso v. Watson, 7 and rejected. In that case, the insured was
injured by a member of the United States Coast Guard who had
borrowed the automobile which he was driving. He returned to his
station overseas shortly after the accident and no service could be had
upon him. Since he was not present at the trial of the case to testify
that he had no insurance, the insured was unable to prove that he
lacked insurance, and therefore could not show his uninsured status in
order to collect under his own policy. The plaintiff argued that, in light
of the tort-feasor's unavailability, the burden of proof should be shifted
to the insurer to prove that the tort-feasor carried insurance. The court
stated that, although it had no precedent, it would rely upon the general
rules relating to the burden of proof in civil actions, which were that
the burden in an action on an insurance contract is on the plaintiff to
establish every fact in issue which is essential to the insured's cause of
action. The burden of proof could not be shifted to the insurer. 8

When the tort-feasor is unavailable, the claimant's attorney should
take every possible measure to build a sound case as to his uninsured
status. In so doing, he should pay particular attention to problems of
admissibility of evidence. It has been held that statements at the scene
of an accident by the tort-feasor that he was uninsured were hearsay
and were not admissible either as a part of the res gestae, as a
declaration against interest, or as an admission against interest by one
in privity or authorized to speak for the victim's insurer." And since
the hearsay rule applies to written as well as oral statements, it has
been held that a letter to the insured or his attorney from the tort-
feasor stating that he was uninsured was inadmissible. 0

cannot be found. It is submitted that when such occurs the judiciary should pay heed
to the intent of the uninsured motorist endorsements to protect citizens against
financially irresponsible motorists and allow the burden of proof to be shifted to the
insurance company respondent to show that the car was in fact insured. If the insurer
fails in such'proof, the matter should then be allowed to go to arbitration.

Aksen, Arbitration of Uninsured Motorist Endorsement (laims. 24 OHIo ST. L.J. 589. 601
(1963).

17. 188 So. 2d 178 (La. Ct. App. 1966).
18. In a similar situation at least one court has stated that the burden of proof was not to

be shifted to the insurer and neither could it be sustained by the claimant's merely showing that
a default judgment was had against the tort-feasor in another state. Ross v. Hardware Mut. Cas.
Co., 13 Misc. 2d 739, 173 N.Y.S.2d 941 (Sup. Ct. 1958).

19. Rosen v. M.V.A.I.C., 20 App. Div. 2d 704, 247 N.Y.S.2d 205 (Sup. Ct. 1964), rev'd
on other grounds, 22 App. Div. 2d 671, 253 N.Y.S.2d 297 (1964) (remanded to allow petitioner
to make proof of the uninsured status of the tort-feasor).

20. Lumpkin v. Aetna Cas. & Sur. Co., 21 App. Div. 2d 860, 251 N.Y.S. 2d 203 (1964).

[Vol. 1 : 163
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Whether such statements or letters would be admissible as
admissions or declarations against interest is speculative despite the
rulings alluded to above..Common sense seems to militate against the
rule that these statements are not admissions or declarations against
interest for most motorists are hesitant to make statements of this
nature and the first thought that generally arises after an accident is
the question of insurance. However, admissions are restricted to use
against the maker and this would not seem to help a claimant in a suit
against his own insurer since the latter did not make the statements.
The tort-feasor stands in no relationship to the victim's insurer which
would allow his admissions to be used in a suit against the insurer.
Declarations against interest may be used against any party, and the
maker need not be in privity with that party." However, the
requirement that the declaration be against the interest of the maker
may hinder the claimant in his attempt to use them. Most jurisdictions
hold that the pecuniary interest of the maker must be affected by the
statement. 22 It is hard to argue the admissibility of such declarations
because proof that they affect the maker's pecuniary interest adversely
is hard to make.

Admissibility of such a statement might be had if the statement
was against the penal interest of the maker. The declaration against
penal interest is gradually gaining acceptance as a valid exception to
the hearsay rule in some jurisdictions.2 3 However, even where the
declaration is admissible under that exception, "penal interest" is
generally thought of in connection with some criminal activity.
Whether the revocation of a' driver's license is sufficiently penal in
nature to render statements made by the uninsured tort-feasor
admissible is a very theoretical question. Common sense seems to
indicate that revocation is a penalty and therefore penal in nature.
Declarations which would support such revocation proceedings are
necessarily against the penal interest of the tort-feasor. And, where the
jurisdiction has adopted the Uniform Rules of Evidence, the claimant
might prevail by arguing that statements by the tort-feasor that he has
no insurance will subject him to the social disapproval of the
community, which disapproval is indicated by the provisions for
revocation of licenses of those not carrying liability insurance.2 1

21. C. MCCORMIICK& R. RAY, TEXAS PRACTICE Evidence § 1122 (1956).

22. MODEL CODE OF EVIDENCE rule 509, comment a (1942).
23. Most jurisdictions hold that statements against the penal interest of the maker are

inadmissible. 5 J. WIGNIORE, EVIDENCE § 1476 (3d ed. 1940). But see C. MCCORMICK & R. RAY,

TEXAS PRACTICE Evidence § 1006 (1956) (showing the modification of the rule).
24. A statement which would subject the maker to criminal or civil liability or social

disapproval of the community is admissible under the UNIFORM RULES OF EVIDENCE rule 63 (10).

19691
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In the light of these problems it is urgent that accepted means of
preserving testimony should be utilized as soon as possible and other
sources of evidence on the matter should be used. Such sources may
be the state agency in charge of liability insurance, or the department
of public safety, or any other agency concerned with traffic safety in
the state.25 Frequently these agencies may be able to supply such
information as accident reports26 or records showing that the motorist's
license was revoked for lack of insurance,27 or records showing that the
automobile was stolen.2 8

In using these sources, however, it is important to note that the
evidence they supply must be positive in nature. There must be a
concrete piece of evidence available to show the lack of insurance. For
example, it has been held that mere testimony by an employee of the
state insurance department that there were no records concerniig
insurance or the lack of it on the part of the tort-feasor were
insufficient for the purpose of establishing that the alleged uninsured
motorist was not covered by insurance at the time of the accident. 29 The

Another proposal is that statements against penal interest be admitted if the declarant is
unavailable and "the admission of the statement will promote justice." FINAL DRAFT OF THE
RULES OF EVIDENCE 37, Utah Supreme Court, Committee on Uniform Rules of Evidence (1959).

25. Admission of records and reports of such agencies in Texas is regulated by TEX. REV.
CIv. STAT. art. 373 Ia (Supp. 1969).

26. An accident report iled with the appropriate bureau by the owner of an automobile
involved in an accident stating that the automobile was used without his permission has been held
to conclusively establish that the automobile was uninsured at the time of the accident. Lowe v.
Ocean Acc. & Guar. Corp., 21 Misc. 2d 1042, 193 N.Y.S.2d 361 (Sup. Ct. 1959).

27. Foster v. M.V.A.I.C., 55 Misc. 2d 784, 286 N.Y.S.2d 775 (Sup. Ct. 1967).
28. In Gonzales v. M.V.A.I.C., 48 Misc. 2d 958, 266 N.Y.S.2d 640 (Sup. Ct. 1966), the

court approved the contention that a stolen automobile was within the meaning of the term
"'uninsured automobile" but stated that the parties in this case did not prove that the automobile
was stolen or used without the permission of the owner. The court noted that there was a larceny
complaint, but no accident report, iled with the authorities and that the larceny complaint was
later dropped. Since there was no conviction on the charge, the court here would not assume that
the car was stolen and since other convictions of the driver, driving without his license and leaving
the scene, did not show that the car was used without permission of the owner, the claimant's
contention that the automobile was stolen and thus uninsured did not hold up. The court further
noted that the plaintiff should have brought the owner of the automobile before the court to testify
that the car was used without his permission. It should also be noted that the plaintiff could not
recover by way of the hit-and-run provision of his policy defining an uninsured motorist as a hit-
and-run driver because one of the elements of that theory of recovery is that the driver's identity
be unascertainable and here the driver was known.

29. Vitrano v. State Farm Mut. Auto. Ins. Co., 198 So. 2d 922 (La. Ct. App. 1967). This
case was remanded back to the trial court to allow the insured an opportunity to produce evidence
of the tort-feasor's lack of insurance. The insured produced the tort-feasor to testify to that effect,
one sure method of carrying the burden.
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State Board of Insurance in Texas does not keep records as to who is
insured and who is not because the cost of doing so would be
prohibitive.'"

Where there are no records available from any agency evidencing
a lack of insurance on the part of the tort-feasor and he cannot be
brought into the court to testify, the claimant's task becomes
herculean. This was demonstrated in Pan American Fire & Casualty
Company v. Loyd.3 The insured and the alleged uninsured tort-feasor
were both killed in a collision. The administrator of the latter's estate
wrote numerous letters to insurance companies in the area at the
request of plaintiff's attorney in order to discover what insurance, if
any, the alleged tort-feasor had. The replies were either negative or
requests for more information. Other inquiries to relatives and to the
Texas Department of Public Safety failed to answer the question. The
court held that plaintiff had not brought before it any probative
evidence showing the alleged tort-feasor to be uninsured.

There is an indication, however, that sympathy for the plight of
the insured in cases such as those discussed above is growing. The rule
that the insured has the burden of proof in showing the uninsured
status of the tort-feasor will not be changed to shift the burden to the
insurer to show that the tort-feasor did have insurance. However, the
burden on the claimant may be lightened. The quantum of proof may
be lessened. New York courts are presently applying a test that appears
easier to meet. Basically, the quantum of proof must be such as
will convince the lier of facts that all reasonable efforts have been
made to ascertain the existence of an applicable policy and that
such efforts have proved fruitless. 2 Stated another way, if the trier of
facts is persuaded that the existence of a fact is more probable than
its nonexistence, then this burden of proof is satisfied. Had this test

30. Letter from D.E. O'Brien, Director, Automobile Office, Casualty Division, State Board
of Insurance, Austin, Texas, to Ronald D. Nickum, Oct. 25, 1968, on file with the Texas Tech
Law Review.

31. 411 S.W.2d 557 (Tex. Civ. App. 1967).
32. Merchants Mut. Ins. Co. v. Schmid, 56 Misc. 2d 360, 288 N.Y.S.2d 822 (Sup. Ct.

1968).
33. M.V.A.I.C. v. Mahoney, 46 Misc. 2d 3, 258 N.Y.S.2d 801 (Sup. Ct. 1965). The court

rejected the argument that substantial evidence must show a lack of insurance and stated that it
need only be persuaded of a probability that there was no such insurance. In arriving at the
probability, it was noted that the driver could not be located, that the state of his licensing and
registration kept no records of coverage, and that counsel for the claimant testified that the
motorist stated to him that he did not have insurance at the time of the accident. In regard to
this statement by counsel, the court does not discuss its admissibility as evidence under the hearsay
restriction.

1969]
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been applied to the Texas case discussed above, the claimant might

have prevailed."
The rule that the claimant, and not the insurer, has the burden

of proof is relaxed in some jurisdictions, but it is still applicable and
it is shifted in only one instance: the motion for summary judgment.
Where the insurer moves for summary judgment on the ground that
the tort-feasor is not uninsured, the movant must carry the burden in
showing that there is an insurance policy applicable to the tort-feasor.
He shoulders the burden of proof in respect to his motion just as any
movant must do in a motion for summary judgment." However,
should he be denied in his motion, the burden shifts back to the insured
to show noninsurance on the part of the tort-feasor in the subsequent
trial of the case.

III. DENIAL OF LIABILITY AND INSOLVENCY

Denial of liability before an accident occurs renders a tort-feasor
uninsured at the time of the accident. However, there is some question
as to whether such a denial or disclaimer after the accident renders him
uninsured. The victim's insurer will generally argue that it does not,
stating that a policy applicable to the tort-feasor was in force at the
time of the accident and the clear and unambiguous meaning of the
victim's policy militates against recovery in that situation. The victim,
on the other hand, must resort to the public policy underlying the
uninsured motorist provision and argue that the refusal of the tort-
feasor's insurer to accept liability renders the tort-feasor uninsured.
This latter contention was first raised in 1958 and the New York co :ts

34. Pan American Fire & Cas. Co. v. Loyd, 411 S.W.2d 557 (Tex. Civ. App. 1967), is
interesting in that plaintiff brought suit on behalf of decedent's estate against decedent's insurer
in Hale County and sought to controvert the insurer's plea of privilege to be sued in Harris
County by showing that the cause of action arose in Hale County. The court stated that in the
absence of any evidence by the defendant, the plaintiff need make only a prima facie showing
that the alleged tort-feasor was uninsured and negligent in order to controvert the plea of privilege.
Defendant insurer introduced no evidence that the tort-feasor was insured whereas plaintiff's
evidence amounted to no more than a probability that he was not. The court implied that
plaintiffs conclusion was one based on mere speculation and refused to find that the alleged tort-
feasor was uninsured; so it seems that what is a probability in New York is mere speculation in
Texas, when fact situations such as this arise.

35. Cf American Universal Ins. Co. v. Ranson, 59 Wash. 2d 811, 370 P.2d 867, 870
.(1962). "The burden is upon the party moving for a summary judgment to show that there is no
genuine dispute of a material fact and this burden cannot be shifted to the adversary, irrespective
of whether he or his opponent would, at the trial, have the burden of proof on the issue
concerned."

[Vol. 1 : 163
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did not approve it." Since that time that particular jurisdiction has
reversed itself on the grounds that public policy demanded an
interpretation that viewed the insurance policy which is disclaimed
subsequent to an accident as a policy not applicable at the time of the
accident.37 There is a definite split of authority at the present time as
to whether a denial of coverage after an accident makes the motorist
uninsured at the time of the accident but the trend is toward so viewing
the tort-feasor in the various jurisdictions."

In many instances it is argued that the tort-feasor's insurer made
the disclaimer in bad faith and without sufficient justification.
However, good faith on the part of the insurer in making the disclaimer
should not be relevant to a determination as to whether the disclaimer
renders the tort-feasor uninsured. Furthermore, it is a recognized fact
that the insurance company has more resources and is better suited to
contest the validity of the disclaimer than the claimant where such a
disclaimer is alleged to be without justification. Through the right of
subrogation, it can resolve this question without causing undue delay
and harm to the actual intended beneficiary of the remedial
legislation.

36. The court stated that the words -an automobile with respect to the ownership,
maintenance or use of which there is no bodily injury liability insurance applicable at the time o]
the accident" left no room for ambiguity that could be favorably construed for the plaintiff.
Berman v. Travelers Indem. Co., II Misc. 2d 291, 171 N.Y.S.2d 869 (Sup. Ct. 1958). See also
Rosen v. United States Fid. & Guar. Co., 23 App. Div. 2d 335, 260 N.Y.S.2d 677 (1965).

37. Vanguard Ins. Co. v. Polchlopek, 18 N.Y.2d 376, 222 N.E.2d 383, 275 N.Y.S.2d 515
(1966).

38. New York abandoned the rule established in the Berman case and reaffirmed in the
Rosen case as a direct result of public policy. To say that a tort-feasor whose insurer denies
coverage is nevertheless insured at the time of the accident thus preventing recovery against either
the tort-feasor's insurer or the victim's, is to place construction of law in direct contradiction to
the policy that the law embodies. The uninsured motorist laws were designed to protect the
innocent, injured motorist in situations of this very kind. Accord, Carroll v. Preferred Risk Ins.
Co., 60 Ill. App. 2d 170, 208 N.E.2d 836 (1965); St. Paul Mercury Ins. Co. v. American
Arbitration Ass'n, 425 Pa. 548, 229 A.2d 858 (1967); McDaniel v. State Farm. Mut. Auto. Ins.
Co., 205 Va. 815, 139 S.E.2d 806 (1965). The mere failure of the tort-feasor's insurer to appear
and defend or to answer inquiries by plaintiff about coverage of the tort-feasor does not constitute
a denial of coverage sufficient to allow recovery. Re Di Stefano, 34 Misc. 2d 68, 228 N.Y.S.2d
404 (Sup. Ct. 1962).

39. Apparently, the New York courts do not agree with this contention for the insurer can,
by obtaining a stay of arbitration as between it and its insured, and by then bringing suit in a
court of law, obtain a jury trial on the issue of the tort-feasor's insurance. M.V.A.I.C. v. Malone,
16 N.Y.2d 1027, 213 N.E.2d 316, 265 N.Y.S.2d 906 (1965); cf M.V.A.I.C. v. National Grange
Mut. Ins. Co., 19 N.Y.2d 115, 224 N.E.2d 869, 278 N.Y.S.2d 367 (1967).

For a discussion of the Insurance Carrier's subrogation rights see Beck, Uninsured Motorist
Coverage: Relief in Texas Front the Financially Irresponsible Motorist, 32 TEX. B.J. 93, 94
(1969).
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Today, eight states have provisions in their uninsured motorist
laws which make the tort-feasor who is insured but whose insurer
denies liability after the accident, uninsured." And since the Standard
Form policy also considers the tort-feasor uninsured in that situation,
it appears that the question is fast being resolved in favor of the
insured.

The question of insolvency is also resolved by the Standard Form
policy but again problems arise in jurisdictions where the policy is not
used and there is no statute regulating the question.4 The problem is
complicated somewhat by the fact that insolvency may, in certain
jurisdictions, render the tort-feasor uninsured if it occurred before the
accident but not if the insolvency occurred afterward. There are two
divergent theories presently concerning this question. The victim
generally urges that his policy did not provide for insolvency of the
tort-feasor's insurer and therefore his policy is ambiguous and should

40. CAL. INS. CODE § 11580.2(b) (Supp. 1968); GA. CODE ANN. § 56-407.1(b)(ii) (Supp.
1967); Ky. REV. STAT. § 304.682(2) (Supp. 1968); MISS. CODE ANN. § 8285-52 (Supp. 1968);
N.C. GEN. STAT. § 20-279.21(b)(3) (Supp. 1967); S.C. CODE ANN. § 46-750.31(3)(b) (Supp.
1968); VA. CODE ANN. § 38.1-381(c) (Supp. 1968); W. VA. CODE ANN. § 33-6-31(c) (Supp.
1969).

41. The Texas statute defines the uninsured as one whose insurer "is unable to make
payment with respect to the legal liability of its insured within the limits specified . . . because
of insolvency." TEX. INS. CODE art. 5.06-1(2) (Supp. 1969). Twenty-four other states have similar
provisions in their uninsured motorist statutes: ARK. STAT. ANN. § 66-4004 (1966); CAL. INS.

CODE § 11580.2(b) (Supp. 1968); CONN. GEN. STAT. ANN. § 38-175c (1969); FLA. STAT.
ANN. § 627.0851(2) (Supp. 1969); GA. CODE ANN. § 56-407.1(b)(ii) (Supp. 1967); IDAHO CODE

ANN. § 41-2503 (Supp. 1969); ILL. ANN. STAT. ch. 73, § 755a(2) (Supp. 1969); IOWA
CODE § 516A.3 (Supp. 1969); Ky. REV. STAT. § 304.682(2) (Supp. 1968); LA. REV. STAT.
ANN. § 22:1406D(2) (Supp. 1966); MD. ANN. CODE art. 48.A, § 481A (1968); MASS. GEN.
LAWS ANN. ch. 90, § 34L (Supp. 1968) (repealed 1968); MICH. STAT. ANN. § 24.13010 (Supp.
1969); MINN. STAT. ANN. § 72A. 149(2) (1968); MISS CODE ANN. § 8285-52 (Supp. 1968); Mo.
ANN. STAT. § 379.203(2) (1968); N.H. REV. STAT. ANN. § 268:15a(1i) (Supp. 1967); N.C.
GEN. STAr. § 20-279.21(b)(3) (Supp. 1967); S.C. CODE ANN. § 46-750.31(3)(c) (Supp. 1968);
TENN. CODE ANN. § 56-1149 (1968); VT. STAT. ANN. tit. 23, § 941(d) (Supp. 1969); WASH.
REV. CODE ANN. § 48.22.040(1) (Supp. 1968); Wis. STAT. ANN. § 204.30(5)(b) (Supp. 1969);
Okla. Session Laws, ch. 106, H.B. 802 (approved April I, 1968).

42. One court recently began its opinion by stating that insolvency must come before the
time of the accident, and then apparently changed its mind midway through the opinion, finally
concluding that the victim's reliable friend, public policy, necessitated a decision that insolvency
before or after the accident was a denial of coverage thus allowing the injured motorist to recover
under his own uninsured motorist policy. The court stated that to hold a disclaimed, uncollectible
policy to be a policy applicable at the time of the accident would be to defeat the very purpose
of the uninsured motorist clause and ignore the spirit, if not the letter, of the law. Bendelow v.
Travelers Indem. Co., 57 Misc. 2d 327, 293 N.Y.S.2d 629 (Sup. Ct. 1968). See also Taub v.
M.V.A.I.C., 31 App. Div. 2d 378, N.E.2d - , 298 N.Y.S.2d 212 (1969) (denial or
disclaimer of liability need not be formally made but can be evidenced by insolvency).
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be construed to his advantage. In so construing such "ambiguous"
policies, the courts generally hold that the insolvency is a "denial of
coverage." 4 The insurer, on the other hand, simply reasons to the
courts that a policy applicable at the time of the accident meant that
the tort-feasor was insured, regardless of whether or not his insurer was
insolvent or became insolvent after the accident. To a certain extent,
the common-sense reasoning of the insurers in these cases is appealing
and a number of jurisdictions have elected to adopt that interpretation
until legislation has broadened the definition of the uninsured motorist
to include one represented by the insolvent insurer.4

But other jurisdictions have acted to alleviate the plight of the
unfortunate who is hit by one of these motorists. The divergent and
conflicting viewpoint is well expressed by Chief Justice Kenison of the
Supreme Court of New Hampshire: "One who has an insurance policy
backed by an insolvent carrier has a paper tiger to frame on the wall
but both he and the party he injures are just as unprotected as where
there is no insurance at all." 5 Then that court went on to find that
the policy was ambiguous and it clarified the ambiguity in favor of the
insured. In so holding, the court considered public policy, and studied
previous cases with a similar result. The most significant of these was
State Farm Mutual Automobile Insurance Company v. Brower,"
where the applicable statute defined the uninsured automobile as one
covered by insurance but the company writing the same denies
coverage. 47 The court decided that there was no reason the words
"denies coverage" should not be given their natural and commonly
understood meaning in the context in which they were used. An insurer
denies coverage to its insured when it fails or refuses to accord him the
protection it contracted to give.4 8 At the present, the conflict in

43. This theory, like most new ideas, did not fare well at all when first proposed. See
Federal Ins. Co. v. Speight, 220 F. Supp. 90 (E.D.S.C. 1963); Uline v. M.V.A.I.C., 28 Misc. 2d
1002, 213 N.Y.S.2d 871 (Sup. Ct. 1961).

44. Rousso v. Michigan Educational Emp. Mut. Ins. Co., 6 Mich. App. 444, 149 N.W.2d
204 (1967) (where the court flatly rejected the ambiguity argument stating that the mere assertion
of ambiguity does not establish it); Michigan Mut. La. Co. v. Pokerwinski, 8 Mich. App. 475,
154 N.W.2d 609 (1967); Seabaugh v. Sisk, 413 S.W.2d 602 (Mo. Ct. App. 1967); Bollinger v.
Travelers Ind. Co., 433 S.W.2d 55 (Mo. 1968); Rice v. Aetna Cas. & Sur. Co., 267 N.C. 421,
148 S.E.2d 223 (1966).

45. McCaffery v. St. Paul Fire & Marine Ins. Co., 108 N.H. 373, 375, 236 A.2d 490, 492
(1967).

46. 204 Va. 887, 134 S.E.2d 277 (Ct. App. 1964).
47. VA. CODE ANN. § 38.1-381(c)(ii) (1950).
48. Accord, North River Ins. Co. v. Gibson, 244 S.C. 393, 137 S.E.2d 264 (1965).
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decisions bearing upon this situation appears to be irreconcilable
without the aid of statutory clarification, although the majority rule
favors an interpretation which views the motorist backed by the
insolvent company as an uninsured motorist. 9

IV. THE HIT-AND-RUN AUTOMOBILE

The hit-and-run victim may recover for injuries under his
uninsured motorist provision but generally he must show that there was
contact between his vehicle and that of the tort-feasor and that the
identity of the offending motorist cannot be ascertained; he must prove
that he reported the accident to the proper authorities within 24 hours;
and he must submit a statement under oath to his insurer that he has
a cause of action against the tort-feasor. Finally, he must make his
automobile available for inspection by the insurer.'" The most serious
hurdle that the claimant faces is that of physical contact. The definition
does not contemplate the driver of a hit-and-run vehicle who causes the
accident without actually touching the insured or his automobile.
Common among accidents of this nature are the chain collisions in
which the hit-and-run driver strikes a third car which in turn strikes
the insured. When first faced with this situation, the courts in New
York strictly construed the wording of the definition and held that
physical contact meant actual contact. 5' The jurisdiction did not adhere
to this interpretation. It later held that actual touching of the hit-and-
run vehicle and the insured was not absolutely necessary.5" The
reasoning applied was that the second automobile was merely an

49. Katz v. American Motorist Ins. Co., 244 Cal. App. 2d 886, 53 Cal. Rptr. 669 (1966);
Garcia v. National Union Fire Ins. Co., 196 So. 2d 12 (Fla. Ct. App. 1967); Illinois Nat. Ins.
Co. v. Rose, 93 Ill. App. 2d 329, 235 N.E.2d 675 (1968); Stephens v. Allied Mut. Ins. Co., 182
Neb. 562, 156 N.W.2d 133 (1968); Wharton v. Knox, 98 N.J. Super. 61, 236 A.2d 151 (1967);
Pattani v. Keystone Ins. Co., 426 Pa. 332, 231 A.2d 402 (1966).

50. The Standard Form defines the hit-and-run automobile as an automobile which causes
bodily injury to an insured arising out of physical contact of such automobile with the insured
or with an automobile which the insured is occupying at the time of the accident, provided: (I)
there cannot be ascertained the identity of either the operator or owner of such hit-and-run
automobile; (2) the insured or someone on his behalf shall have reported the accident within 24
hours to a police, peace or judicial officer or to the Commissioner of Motor Vehicles, and shall
have filed with the company within 30 days thereafter a statement under oath that the insured or
his legal representative has a cause or causes of action arising out of such accident for damages
against a person or persons whose identity is unascertainable, and setting forth the facts in support
thereof; and (3) at the company's request the insured or his legal representative make available
for inspection the automobile which the insured was occupying at the time of the accident.

51. Bellavia v. M.V.A.I.C., 28 Misc. 2d 42,211 N.Y.S.2d 356 (Sup. Ct. 1961).
52. M.V.A.I.C. v. Eisenberg, 18 N.Y.2d 1, 218 N.E.2d 524, 271 N.Y.S.2d 641 (1966).
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involuntary intermediary and, in the circumstances, it could not
logically serve to insulate the insurer from arbitration. The court also
discussed the problem of fraud and collusion and noted that the
physical contact requirement, though a deterrent, did not serve its
purpose well under the strict interpretation given it. The purpose of the
requirement of physical contact is to prevent the motorist who is
involved in an accident of his own making from recovering from his
insurer. Where the motorist falls asleep at the wheel, loses control of
his car or is otherwise negligent, he should not be permitted to recover
under his uninsured motorist provision, there being no such motorist,
and thus the physical contact requirement is needed to prevent claims
arising from this sort of accident, and to prevent allegations that are
false. In most cases where there is the type of intermediary vehicle
discussed in the New York case, however, proof of a hit-and-run
vehicle is generally available from the driver of the intermediary vehicle
as well as from the injured insured and therefore the requirement of
actual touching between the hit-and-run vehicle and the insured's
vehicle is not a necessity.

California came to a similar conclusion but reached it with a
different theory. 3 It likened the injuring of the insured through an
intermediate to the doctrine of battery. The battery concept, with its
idea of a touching which results from an instrument directly set in
motion by a defendant, wholly satisfied the requirement of a direct
application of force. The California court found this analogous to the
injury caused the insured by the hit-and-run driver through a third
party and liked the analogy well enough to give the insured recovery
by it. No matter the theory, it appears that the physical contact
requirement is no longer so strictly construed that it precludes the chain
collision in a number of jurisdictions 4 although there are jurisdictions
which cling to the strict interpretation.

Keeping in mind that the requirement of physical contact was
designed to prevent fraud, absence of any contact, direct or indirect,
will preclude recovery. To date, there have been no cases which have
allowed recovery without some sort of contact. This is true where the
hit-and-run motorist causes the insured to lose control of his car and

53. Inter-Insurance Exch. of Auto. Club v. I ooez, 238 Cal. App.2d 441, 47 Cal. Rptr. 834
(1965).

54. State Farm Mut. Ins. Co. v. Spinola, 374 F.2d 873 (5th Cir. 1967); Johnson v. State
Farm Mut. Ins. Co., 70 Wash. 2d 587, 424 P.2d 648 (1967).

55. Frager v. Pennsylvania Gen. Ins. Co., 155 Conn. 270, 231 A.2d 531 (1967).
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suffer damages without actually striking him,56 or where the hit-and-
run driver causes a third party, without actually touching that third
party, to strike the insured.57

The requirement that "there cannot be ascertained the identity of
either the operator or owner of such hit-and-run automobile" has been
interpreted to mean not that the driver's identity could not be
ascertained, only that it was not ascertained, and is presently
unascertainable .5  Thus, an insured who had the opportunity to get a
name or license number and did not do so was not precluded from
recovery,5 9 nor was a woman who was given a false name and address,"
nor a woman who was struck from the rear by a motorist whose erratic
behavior caused her to stay within her car and forget about
ascertaining the wild man's identity.6 It would seem that almost any
reasonable excuse for not getting the identity of the hit-and-run driver
will suffice and, moreover, the insurer has been held to have the burden
of proof in convincing the court that the victim's failure to obtain the
identity of the tort-feasor was fraudulent.62

The condition that the insured report the accident to the police
within 24 hours is also subject to a relaxed application. In many
instances the insured may be unable to fulfill the requirement because
of physical incapacity. Furthermore, the fact that the police failed to
record the notice given within the 24 hours is not a bar to recovery if
the claimant actually made the report to them within the time limit.6 13

Again, the insurer must prove that such a report was not made in
compliance with the policy terms.

The requirement that the insured submit to the insurer a statement
under oath that he has a cause of action with facts to support it serves
a dual purpose; it provides more assurance against fraud and it serves
to give the insurer notice of the claim. The 30 day time limit, however,

56. Roloffv. Liberty Mut. Ins. Co., 191 So. 2d 901 (La. Ct. App. 1966).
57. Page v. Ins. Co. of N. America, 256 Cal. App. 2d 374, 64 Cal. Rptr. 89 (1968); Prosk

v. Allstate Ins. Co., 82 111. App. 2d 457, 226 N.E.2d 498 (1967); Coker v. Nationwide Ins. Co.,
251 S.C. 175, 161 S.E.2d 175 (1968).

58. Cf Doe v. Simmers, 207 Va. 956, 154 S.E.2d 146 (Ct. App. 1967).
59. Mangus v. Doe, 203 Va. 518, 125 S.E.2d 166 (Ct. App. 1962). The court noted that

the Virginia uninsured motorist statute does not say that if an insured fails to exercise due care
or diligence to ascertain the identity of an unknowh motorist he cannot maintain an action. The
statute simply states that if the owner or operator's identity be unknown, he shall be deemed to
be uninsured.

60. Darby v. M.V.A.I.C., 52 Misc. 2d 1045, 277 N.Y.S.2d 302 (Sup. Ct. 1967).
61. Walsh v. State Farm Mut. Auto. Ins. Co., 91 Ill. App. 2d 156, 234 N.E.2d 394 (1968).
62. Horwitt v. M.V.A.I.C., 21 Misc. 2d 694, 197 N.Y.S.2d 273 (1959).
63. Darby v. M.V.A.I.C., 52 Misc. 2d 1045, 277 N.Y.S.2d 302 (Sup. Ct. 1967).
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may be void in Texas as unreasonable." Moreover, if the insurer has
full and fair notice of all the facts, gathered from a source other than
the sworn statement, the fact that the insured has not submitted such
a statement should be no bar to recovery. 5

The final requirement under the hit-and-run provision of the
Standard Form is that the insured make the damaged automobile
available to the insurer for inspection. This requirement should be
easily met although it is important that the insured should know of it,
lest he dispose of the automobile and be unable to have it for the
insurer's inspection.

V. ARBITRATION

It is not the purpose of this article to discuss arbitration of
uninsured motorist claims; however, there are certain features about
the arbitration process which are relevant to the problems discussed
above. It should be noted that when the insured and the insurer cannot
agree as to liability or the amount of damages, the Standard Form
policy provides that the matter be submitted to arbitration."6 This
clause is said to be beneficial to the insured and the courts alike, for
arbitration, it is argued, provides a speedy and inexpensive
determination of the insured's claim and eases the burden on the
courts. However, the plaintiff should first determine whether the
arbitration clause in his contract is valid in his jurisdiction." If it is
unenforceable, then he should take into consideration the important
fact that many jurisdictions hold that only two issues can be

64. TEX. REV. CIv. STAT. art. 5546 (Supp. 1969):
No stipulation in a contract requiring notice to be given of a claim for damages as a
condition precedent to the right to sue thereon shall ever be valid unless such stipulation
is reasonable. Any such stipulation fixing the time within which such notice shall be
given at a less period than ninety (90) days shall be void, and when any such notice is
required, the same may be given to the nearest or to any other convenient local agent
of the company requiring the same.

Cf Continental American Life Insur. Co. v. McCain, 412 S.W.2d 666, 669 (Tex. Civ. App. 1967).
65. Employers Fire Ins. Co. v. Garney, 348 Mass. 627, 205 N.E.2d 8 (1965).
66. See generally Comments on Recent Important Tort Cases. 32 J. AMI. TRIAL LAWYERS

Ass'N 336, 344 (1968). Rules of arbitration and instructions on how to initiate arbitration
proceedings are available upon request from the American Arbitration Association, 820
Praetorian Building, 1607 Main St., Dallas, Texas.

67. For a discussion of the validity of arbitration clauses in general see Uninsured Motorist
Coverage: Are Conflicts Inherent in Every Provision?. 29 MONT. L. REV. 183, 186 (1968); and
some of the more common problems that are encountered in arbitration are outlined in Hapner,
A Dozen Problems in Arbitration of Uninsured Motorist Claims Under American Arbitration
Association Rules. 34 INS. COUNSEL J. 92 (Jan. 1967).
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determined by the arbitrators: liability and damages." Thus, if the
insurer does not admit the noninsurance of the tort-feasor, an effort to
compel arbitration can result in two proceedings: trial of the issue of
noninsurance and, if the insured is successful, subsequent arbitration of
the issues of liability and damages.6 1 In this unsatisfactory situation the
common law disapproval of enforceable arbitration clauses works to
protect the claimant for he should not be compelled to arbitrate when
the insurer threatens to divert, or has diverted, a part of the claim to
the courts. Should the common law rule be abandoned, it would be
desirable to replace it with a rule that contemplates resolution of all
issues at arbitration or at trial, rather than splitting the proceedings
into arbitration and trial.70 The agreement to arbitrate can serve the
claimant well in terms of time and expense. It is also preferable to trial
when proof of the uninsured status of the alleged tort-feasor is difficult
to obtain. It is noteworthy that the arbitrator is not nearly so restricted
to the formal rules of evidence and procedure as is the judge in a court
of law. 7' Should the claimant foresee serious difficulties sustaining the
admissibility of his evidence, he might prefer arbitration. 7

1

Y 1. CONCLUSION
Uninsured motorist protection is a relatively new field of insurance

law, especially in Texas. Since it is a mandatory part of every liability
policy issued in Texas, unless it is rejected in writing, claims and

68. Donaldson, Uninsured Motorist Coverage. 34 INS. COUNSEL J. 57, 63 (Jan. 1967).
69. Hartford Acc. & Indem. Co. v. Travelers Ins. Co., 25 Conn. Supp. 414, 206 A.2d 847

(1964) (by implication). In Cruger v. Allstate Ins. Co., 162 So. 2d 690 (Fla. Ct. App. 1964), the
court condemned such piecemeal proceedings and stated that once a case came before the court,
the court should resolve all issues.

70. California first held that the issue of noninsurance was arbitrable in Jordan v. Pacific
Auto. Ins. Co., 232 Cal. App. 2d 127, 42 Cal. Rptr. 556 (1965). (ontra, Rosenbaum v. American
Surety Co., II N.Y.2d 310, 183 N.E.2d 667, 229 N.Y.S.2d 375 (1962). There appears to be no
good reason why the arbitrator should not resolve all issues in the controversy after both parties
have submitted the question to him. This has nothing to do with usurpation of the court's function
for that argument is applicable only to the initial decision upon the forum. Admittedly, the
arbitration provision may deprive the courts of jurisdiction of certain cases and if the public policy
of the state prohibits this, then such arbitration clauses should be unenforceable. But once both
parties voluntarily submit their controversy to that particular forum, neither of them should be
able to argue that the courts' functions have been usurpated in this or that particular issue.

71. The Association rules also make the arbitrator the sole "judge of relevancy and
materiality of the evidence offered and. conformity to the legal rules of evidence shall
not be necessary." This approach leaves the arbitrator free to disregard the exclusionary
rules prevailing in the courts- such as those relating to privileged communications,
hearsay, the deadman's statute and "collateral benefits" which may redound to the
advantage of either party depending on the case. Widiss, supra note 6, at 544.

72. (Y] Harleysville Mut. Cas. Co. v. Adair, 421 Pa. 141, 218 A.2d 791 (1966).
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litigation arising under uninsured motorist provisions should increase.
Unfortunately, many insureds are unaware of the provision, although
many insurance agents make it a point to mention and explain the
provision, and many attorneys are unfamiliar with the intricacies of the
law on the subject. This will change. It has been estimated that
more than 25 percent of Texas motorists are uninsured,"1 which
means that the average motorist who is involved in an accident is
saddled with good odds of being hit by an uninsured driver.

Ronald D. Nickuni

73. Beck, Uninsured Motorist Coverage: RelieJ In Texas Front the Financially
Irresponsible Motorist. 32

TEx. B.J 93 (1969).


