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Abstract

So many countries have adopted class action systems in the pastfew
decades that it can be fairly said that group litigation procedures
are now being globalized. A persistent question is whether these
new class action regimes will be subject to the kinds of criticism that
are made of class actions in the United States.

Spain 's adoption of a class action regime in 2000 intersects with the
VW emissions scandal that became public knowledge in September
2015. Hundreds of class actions filed against VW in federal courts
in the United States have been consolidated and transferred to an
MDL court in California for pretrial proceedings. VW will also
need to defend class actions that may be brought against it in courts
of other nations, including Spain. The facts comprising the
emissions scandal permit discussion of procedural doctrines and
issues which are remarkably common to both the Spanish and the
American class action systems, such as notice to class members,
joining the action, resjudicata, contingency fees, etc.

This Article summarizes the results of a "law in action" approach
to researching the Spanish class action. The writer examined
primary sources of information to learn about the functioning of the
regime of group litigation inaugurated in Spain in 2000. He
conducted interviews in Madrid of some of the principal actors in
the Spanish class action system judges who had presided over
class action proceedings, attorneys in major international law firms
who represented defendants in those matters, and representatives of
consumer associations who bring such actions to protect the rights
of consumers.

The research included an investigation into whether features of the
American class action have been incorporated into the procedures
adopted in Spain. It included consideration of whether Spain 's
system of public enforcement of regulatory laws can or should be
supplemented through private enforcement by greater use of the
class action.
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INTRODUCTION

While courts in the United States have sharply restricted class actions in recent
years,' class or group litigation procedures are now being globalized.2 In the late

. Robert A. Weninger is the J. Hadley Edgar Professor of Law at Texas Tech University School of
Law in Lubbock, Texas. This article is the product of field research he conducted during several summers
in Spain interviewing Spanish lawyers and studying the Spanish class action. The writer thanks Edward F.
Sherman for reading and commenting on an earlier draft. Errors or omissions are strictly the responsibility
of the author and not the lawyers in Madrid who shared with him their knowledge of the Spanish class
action system. The author also acknowledges his wife, Sue Weninger, for her support during the project and
his daughter, Alexia Weninger, who is a translator/interpreter in Granada, Spain and who assisted him in
interviewing attorneys in Madrid and translating the statutes in the appendix from Spanish into English.

Class actions originated in medieval English courts. See STEPHEN C. YEAZELL, FROM MEDIEVAL
GROUP LITIGATION TO THE MODERN CLASS ACTION 132-196 (1987). In the United States it was only after

the 1966 revision of Federal Rule of Civil Procedure 23 that the consumer and civil rights movements made
frequent use of class suits.

1 See Robert H. Klonoff, The Decline of Class Actions, 90 WASH. U. L. REV. 729 (2013). An academic
member of the United States Judicial Conference Advisory Committee on Civil Rules, Dean Klonoff
comments that the Class Action Fairness Act of 2005 permitted most major state court class actions to be
removed to federal court. He identifies trends in specific areas of federal appellate case law that, by
restricting the ability of plaintiffs to obtain certification of class actions, subvert their oft-stated goals of
compensation, deterrence, and efficiency. He notes that "...many courts now require that plaintiffs prove
substantial portions of their cases on the merits at class certification. Second, several of the class certification
requirements (class definition, numerosity, commonality, adequacy of representation, Rule 23(b)(2), and
Rule 23(b)(3) are now considerably more difficult to establish." Id. at 729. Third, several courts "have
rejected class settlements by rigidly applying the requirements for class certification, even though the
settlement eliminates the need for a trial." Id. "The class action device, when used responsibly by capable
counsel under the watchful eye of the court, provides a powerful remedy for achieving mass justice." Id. at
830.

But Professor Mullenix questions whether there is any evidence that Rule 23 has accomplished the
goals stated for class actions. See Linda S. Mullenix, Ending Class Actions As We Know Them: Rethinking
the American Class Action, 64 EMORY L.J. 399 (2014). For example, she points to a lack of empirical data
about actual payouts to victims from settlement funds following class litigation. Id. at 419. She is also
concerned that "the principles and standards governing Rule 23 have become increasingly opaque, arcane,
and difficult to apply, subject to considerable judicial discretion and inconsistency." Id. at 405. Class
litigation, she states, has become "a lucrative business with numerous stakeholders in the current system,
including litigants, courts, commercial notice vendors, and third-party financiers." Id. at 448. Arguing that
Rule 23 is dysfunctional and in need of major reform, she proposes abandoning the Rule 23(b)(3) damage
action and returning to the simpler pre-1966 Rule 23 that limited class remedies to injunctions. Id. at 405.
Consumers with high-value claims would continue to seek damages in individual non-class suits. In place
of class actions, low-value claims would be aggregated and remedied by "robust public regulatory
enforcement of laws and enhanced recourse to ombudsmen or similar auspices." Id. at 406.

' Stanford Law School and the Oxford Centre for Socio-Legal Studies organized an empirical research
project in 2007 that collected information concerning the emergence of class actions worldwide. Enlisting
the aid of scholars, jurists, and practitioners in countries that had adopted class action or aggregate litigation
procedures, Deborah R. Hensler (Stanford) and Christopher Hodges (Oxford) directed the research and
assembled profiles of these devices country-by-country. For an overview of the Stanford-Oxford research,
see Deborah R. Hensler, The Globalization of Class Actions: An Overview, 622 ANNALS AM. ACAD. POL.
& SOC. SC. 7 (2009). The terms class action and group litigation are used interchangeably in this article
even though they can have different meanings in other contexts. Both terms in this paper refer to actions
usually by groups or consumer organizations that seek redress and ask for a decision on behalf of a group
of consumers with the same or similar problems.
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1990's, class actions existed only in Australia, Canada, and the United States,3 but
within the following decade, at least twenty-one countries adopted some form of a
class action regime.4 Spain, in 2000, enacted the Civil Procedure Act (CPA),5

initiating a statutory scheme of class actions for its courts.

In times past, lawyers in the United States may have paid scant attention to the
legal systems of other nations, but they cannot afford to do so today. In a global
economy, American lawyers often represent clients whose products or services
originate in the United States but are marketed throughout the world. When foreign
plaintiffs assert claims for injuries suffered in using those goods or services, usually
the country in which the injury occurred-rather than the United States has the
primary interest in adjudication. 6 Although American companies serving global
markets typically engage local counsel when defending suits overseas, their lawyers
in the United States need to be aware of major innovations in legal systems that
determine claims against their clients. This is particularly true when nations abroad
adopt new procedural measures, like class actions, having the potential of greatly
expanding the liability of defendants.

Lawyers everywhere need to know about consequential changes in the legal
processes of countries where their clients do business. The VW diesel emissions
scandal is a case in point.7 On September 18, 2015, after a group of researchers at
West Virginia University discovered the fraud through its on-road testing of vehicles,
the U.S. Environmental Protection Agency accused the German automaker,
Volkswagen Auto Group, of intentionally programming its two-and three-liter diesel
engines to activate emission control devices only during U.S. vehicle emissions
testing.8 Allegedly, VW installed software in its vehicles enabling them to meet EPA
standards for emissions of nitrogen oxide and carbon dioxide during laboratory testing
while actually producing up to forty times as much pollution on the highway.9 The
defeat device took the form of software algorithms, which detected when vehicles

3 See Deborah R. Hensler, The Future of Mass Litigation: Global Class Actions and Third-Party
Litigation Funding, 79 GEO. WASH. L. REV. 306, 306-307 (2011).

4 Argentina, Australia, Brazil, Bulgaria, Canada, Chile, China, Denmark, Finland, Indonesia, Israel,
Italy, Netherlands, Norway, Poland, Portugal, South Africa, Spain, Sweden, Taiwan, United States. Id. at
307.

5 Law on Civil Procedure, (B.O.E. 2000, 323) (Spain).
6 In actions for damages arising out of events occurring outside the United States, injured parties

usually sue in the country where the injury occurred. But foreign plaintiffs sometimes bring actions in the
United States in such cases because of liberal discovery provisions, generous awards by American juries,
and class action procedures. However, even if an American court has jurisdiction over a defendant with
significant contacts in the United States, it might exercise its discretion to dismiss the claim of a foreign
plaintiff on forum non conveniens grounds, particularly if it concludes that a foreign country has the primary
interest in the dispute because the injury and other claim-related events occurred there. See e.g., Harrison
v. Wyeth Labs., 510 F. Supp. 1 (E.D. Pa. 1980), affd 676 F.2d 685 (3d Cir. 1982). In such cases, it is
expected that the suit will proceed under the substantive and procedural rules of the foreign legal system.

7 See generally Russell Totten, Volkswagen: The Scandal Explained, BBC NEWS (Dec. 10, 2015),
http://www.bbc.com/news/business-34324772.

'Press Release, EPA, California Notify Volkswagen of Clean Air Act Violations: Carmaker Allegedly
Used Software That Circumvents Emissions Testing for Certain Air Pollutants, ENVTL. PRO. AGENCY (Sept.
18, 2015), https://www.epa.gov/newsreleases/epa-califo ria-notify-volkswagen-clean-air-act-violations-
carmaker-allegedly-used.

9
Id.
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were undergoing testing, and which only then engaged emissions controls. 10 On
completion of testing, the device disengaged the controls that mitigated the output of
noxious gases.11 Upon a subsequent recall of VW vehicles, it was discovered that
fixing or modifying the diesel engines on some models resulted in increased fuel
consumption and decreased auto efficiency. 12

VW admitted that worldwide it had rigged diesel engines on over eleven million
diesel vehicles built since 2008.13 It estimated that it had installed defeat devices on
more than the 500,000 VW, Porsche, and Audi cars in the United States.14 All states
in the United States and more than a dozen countries have launched criminal
investigations into allegations of consumer fraud and damage to the environment.15

VW issued a public apology on September 20, 2015,16 but avoided admitting criminal
liability. 17 The scandal led to the resignation of Martin Winterkorn, VW's CEO in
Germany, and a delay in the release of the company's 2015 earnings.1 8 VW continues
to be under criminal investigation by the U.S. Department of Justice. 9

At a news conference on December 10, 2015, VW's chief executives, Matthias
Mifller and Hans-Dieter P6tsch, revealed that the company's decision to cheat on
emissions testing dated back to 2005, when the carmaker decided to concentrate on
marketing diesel over gasoline vehicles. VW's objective was to distinguish itself from
competing automakers, particularly Toyota, with vehicles that achieved superior fuel

20economy and acceleration. The two executives presented the preliminary findings of

10 Id.

Id.
1 See Jake Fisher, Consumer Reports Tests VWDiesel Fuel Economy, Performance in 'Cheat 'Mode,

CONSUMER REP. (Oct. 9, 2015), http://www.consumerreports.org/cro/cars/testing-volkswagen-diesel-fuel-
economy-and-performance-in-cheat-mode.

1 See Totten, supra note 7, at 2.
14 Id.

15 See Clive Coleman, VW Could Face Long Legal Nightmare, BBC NEWS (Sept. 24, 2015),

http://www.bbc.com/news/business-34352243.
16 Doron Levin, VWand its CEO Face a World of Hurt over Faked Emission Testing, FORTUNE (Sept.

20, 2015, 6:11 PM), http://fortune.com/2015/09/20/vw-winterkor-apology-emissions/.
17 See Amy Harder & Aruna Viswanatha, Volkswagen May Not Face Environmental Criminal

Charges, WALL ST. J., Sept. 29, 2016, http://www.wsj.com/articles/volkswagen-may-not-face-
environmental-criminal-charges- 1443567204.

1 See Christoph Rauwald, Alan Katz & Kartikay Mehrotra, VW Said to Pay At Least $10 Billion in

U.S. Cheating Deal, BLOOMBERG TECH. (Apr. 20, 2016, 8:01 PM),
http://www.bloomberg.com/news/articles/2016-04-21 /vw-said-to-pay-at-least- 10-billion-in-u-s-diesel-
cheating-suit.

19 Id.

0 The news conference on December 10, 2015, was attended by Matthias Mtller, VW's new chief

executive, and Hans-Dieter P6tsch, chairman of VW's supervisory board. Jack Ewing of the New York
Times was present. Both executives discussed the preliminary findings of an internal study conducted by
VW. Characterizing the remarks of Mr. P6tsch, Ewing wrote, that the chairman said "that the decision by
employees to cheat on emissions tests was made more than a decade ago, after they realized they could not
meet United States clean air standards legally." Ewing's article described more of the technicalities of
emissions systems than can be reported in this brief note, but he characterized Mr. P6tsch as saying, "[T]he
scandal occurred because the company's ambitions in the United States collided with air quality rules that
were, and still are, more stringent than Europe's." Jack Ewing, VW Says Emissions Cheating Was Not a
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an internal study by VW which showed, inter alia, that there had been sharp debate
between company managers as to which of two differing kinds of emissions
technology could give the company a competitive edge. Both Mr. Mifller and Mr.
P6tsch persisted in claiming that the fraud revealed organizational shortcomings, but
was perpetrated by only a small group of individuals.

On February 18, 2016, the New York Times reported that it had reviewed VW's
internal memos and emails which suggested that the company

pursued a strategy of delay and obfuscation with United States
regulators after being confronted in early 2014 with evidence that
VW diesel vehicles were emitting far more pollutants than
allowed... They indicate that top managers knew that they could not
bring tainted vehicles into compliance with air-quality rules, but led

21federal and California officials to believe otherwise.

On December 17, 2015, Michael Horn, then CEO of VW Group of America,
announced the formation of a program to resolve independently the claims of affected
owners in the United States.22 The program would be administered by Kenneth
Feinberg, a lawyer whose extensive experience includes directing claims resolution
programs concerning the 9/11 terrorist attacks on the World Trade Center in New
York; the British Petroleum oil spill in the Gulf of Mexico; and faulty ignition switches

23in General Motors vehicles.. Feinberg was interviewed by NPR reporter Renee
Montagne on January 20, 2016, about a week after California regulators had rejected
a recall plan presented by VW.24 He told her that it was technologically complicated
for VW to determine the extent to which many of the half million vehicles in the

United States could even be fixed and, second, that it was difficult to decide what the
remedy cash, buy-backs, replacement vehicles should be for autos that are
irreparable.25 He also said he didn't know if VW was "dragging its feet." 26 The

27interview appears below.

One-time Error, N.Y. TIMES, Dec. 10, 2015,
http://www.nytimes.com/2015/12/11/business/international/vw-emissions-scandal.html? r 0.

1 Jack Ewing, Volkswagen Memos Suggest Company Misled U.S. Regulators, N.Y. TIMES, Feb. 18,

2016, http://www.nytimes.com/2016/02/19/business/volkswagen-memos-suggest-emissions-problem-was-
known-earlier.html. "The documents, first reported on by the German newspaper Bild am Sontag and since
reviewed by The New York Times, could raise the penalties for Volkswagen based on laws requiring public
disclosure of problems with potential to affect a company's stock price. They indicate that top managers
knew sooner than they acknowledged that they could not bring tainted vehicles into compliance with air-
quality rules, but led federal and California officials to believe otherwise."

" See Aaron Mamiit, Volkswagen Launches US Claims Program for Emissions Scandal, TECH TIMES
(Dec. 18, 2015, 7:01 AM), http://www.techtimes.com/articles/ 117653/20151218/volkswagen-launches-us-
claims-program-for-emissions-scandal.htm.

23 id.
21 VW Fix Should Be Less Emotional than His Previous Case, Feinberg Says, NPR (Jan. 20, 2016,

5:10 AM), http://www.npr.org/2016/01/20/463680909/vw-fix-should-be-less-emotional-than-his-
previous-cases-feinberg-says.

25 id.
26 Id.
27 KENNETH FEINBERG: Volkswagen will have to come up with a remedy for those

automobiles currently being driven that are in violation of certain emissions standards

[Vol. 23.1
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Plaintiffs have thus far filed hundreds of class actions against VW in the United
28States, Australia, and Canada. On December 8, 2015, the Multidistrict Litigation

Panel transferred more than 450 actions filed in federal district courts in the United
States to the Northern District of California, the state with the largest number of VW
lawsuits and headquarters of the California Air Resources Board, a regulatory agency

29heavily involved in testing VW vehicles. VW is potentially subject to punitive

required by EPA and the California regulators. And whatever that remedy might be,
whether it's fix the automobile, buy back the automobile, trade in the automobile,
provide compensation to the owner, any - some - different options, that's what has to
be finalized.
MONTAGNE: Is Volkswagen dragging its feet?
FEINBERG: I don't think - I don't know. I don't know if Volkswagen is dragging its
feet. I can only say that technologically there's a complicated issue as to the extent to
which many oftthese half a million automobiles here in the United States can actually
be fixed. And that is what I think Volkswagen is now trying to determine much to
the frustration of the regulators.
MONTAGNE: You know, this was such a startling story when it first emerged, partly
because of the apparent planning that was involved in, you know, in making this
fraud. How does this fit in to the sort of larger picture of recalls? I mean, it seems
much - somehow more complicated.
FEINBERG: In one sense, it is more complicated. In another sense, I must say, it is
less complicated. We do not have, unlike GM or 9/11 or even the BP oil rig explosion,
we do not have a situation here involving death. This is an automobile fix, and in that
sense, I hope it will be somewhat less emotional than it would be if you're visiting
with a family that lost a 19-year-old driver or a family that lost a youngster who was
killed in an automobile accident or in 9/11 or anything like that.
MONTAGNE: In big cases like this, what are the biggest sticking points that emerge?
FEINBERG: Human nature, emotion - the dollars and cents aspect of this, the claims
processing aspect is not rocket science. The real difficulty in all of these cases is the
emotion in dealing with somebody who feels they're victimized, whether its property
or injury or even death of a relative. And that's what you have to try and get around
by offering a program that will encourage people notwithstanding their unhappiness
to come into a program like this.
MONTAGNE: And to feel that they've been compensated.
FEINBERG: That is correct. That is correct. This is appropriate compensation for
my wrong, and in that sense, it's voluntary and you just have to try and make the
program as generous as you can to encourage people to feel that way.

Id.
28 See Jessica Karmasek, MDL Established for Class Actions Filed Over Volkswagen Emissions

Scandal, LEGAL NEWSLINE (Dec. 9, 2015, 2:22 PM), http://legalnewsline.com/stories/510652111-mdl-
established-for-class-actions-filed-over-volkswagen-emissions-scandal; see also Rob Taylor, Volkswagen
Faces Class-Action Suit in Australia Over Emissions Scandal, WALL ST. J., Nov. 19, 2016,
http://www.wsj.com/articles/volkswagen-faces-class-action-suit-in-australia-over-emissions-scandal-
1447910466; The Canadian Press, Volkswagen Owners Join Class-Action Lawsuit After Emissions Scandal,
CITYNEWS (Sept. 22, 2015, 5:25 PM), http://www.citynews.ca/2015/09/22/volkswagen-owners-join-class-
action-lawsuit-after-emissions-scandal/.

29 See Karmasek, supra note 28. "The MDL panel was seemingly torn in reaching a decision. It noted
in its seven-page order that the litigation is international in scope, and that the vehicles addressed by the
notice of violation are 'only a fraction of the estimated 11 million affected vehicles worldwide."' Id. On
January 21, 2016, Judge Breyer appointed Elizabeth J. Cabraser, an experienced class action attorney based
in San Francisco, as lead counsel for the plaintiffs in MDL 2672. In addition to naming 21 plaintiffs' lawyers
to a steering committee that negotiated a settlement with VW, he appointed Robert S. Mueller, III, formerly
a director of the FBI, as settlement master. Robert Giuffra of the Sullivan & Cromwell law firm representing
VW at that hearing, and referring to diesel cars in the United States, remarked that VW "might have to do
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damages in many of these civil suits.30 The MDL panel designated Judge Charles R.
Breyer of that district as the transferee judge.

On January 4, 2016, the Department of Justice filed a civil complaint in a
Michigan federal court on behalf of the Environmental Protection Agency alleging
that VW AG had violated the Clean Air Act by increasing air pollution through its
installation of defeat devices on diesel vehicles in the United States.31 VW could be

32assessed billions of dollars in civil penalties. In addition, the automaker has been
meeting with a group of attorneys general from 48 states of the United States who are
investigating the emissions scandal and have been complaining that VW has been
uncooperative and has refused to furnish documents and internal e-mails necessary to
the investigation.33

On June 28, 2016, lawyers representing VW, various federal agencies, the
California Air Resources Board, and about 475,000 owners of affected vehicles in the
United States submitted a proposed consent decree to Judge Charles R. Breyer that
would require VW to pay $14.7 billion to settle diesel claims in the MDL court in San
Francisco. Under the terms of the final settlement approved on October 25, 2016,
American owners have the choice of either allowing VW to modify their cars to meet
emissions standards or selling them back to VW at their values at the time the scandal
was publicly admitted in September 2015. The buy-back option is subject to a limit of
$10.03 billion. In addition, as compensation for having been deceived, class members
participating in the settlement will receive cash payments ranging from $5,100 to
$10,000, depending on the pre-scandal market value of their cars. VW also agreed to

a buyback or some sort of a solution like that for some subset of the vehicles, but that hasn't been determined
yet." Jack Ewing, Volkswagen May Buy Back Diesel Cars It Can't Fix, N.Y. TIMES, Jan. 28, 2016,
http://www.nytimes.com/2016/01/29/business/international/volkswagen-says-a-diesel-fix-may-not-be-
possible-for-some-cars.html.

o See Spencer Aronfeld, Class Action Lawyers Gear Up for VW Fraud Case, HUFFINGTON POST
BLOG (Oct. 7, 2015, 5:43 PM), http://www.huffingtonpost.com/spencer-aronfeld/class-action-lawyers-
gear b 8259728.html. "...the evidence points here to a knowing and calculated commission of a fraud,
rather than a simple mistake. Whenever a company intentionally commits a tortious act, such as misleading
or manipulating data, they are potentially subject to punitive damages. Punitive damages are meant not just
to compensate a victim, but rather to punish the wrongdoer, and awards can range to many times the amount
of actual compensatory damages."

1 See Complaint at 1, United States v. Volkswagen, (LJM) (MJH) (E.D. Mich. Jan. 4, 2016) (No. 16
Civ. 10006). The case was later transferred to the MDL court in San Francisco.

" Julia Edwards & Joel Schectman, Volkswagen Faces Billions in Penalties as U.S. Sues for
Environmental Violations, REUTERS (Jan. 4, 2016, 8:21 PM), http://www.reuters.com/article/us-
volkswagen-usa-idUSKBNOUI1 QP20160104.

" Andrew Trotman, VW 'Refusing to Cooperate' with US Probe into Emissions Scandal,
TELEGRAPH (Jan. 8, 2016, 6:16 PM),
http://www.telegraph.co.uk/finance/newsbysector/industry/12090112/VW-refusing-to-cooperate-with-
US-probe-into-emissions-scandal.html.

New York Attorney General Eric Schneiderman said: 'Volkswagen's cooperation
with the state's investigation has been spotty - and frankly - more of the kind one
expects from a company in denial than one seeking to leave behind a culture of
admitted deception. It has been slow to produce documents from its US files, it has
sought to delay responses until it completes its 'independent investigation' several
months from now, and it has failed to pursue every avenue to overcome the obstacles
it says that German privacy law presents to turning over emails from its executives'
files in Germany.'
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pay $2.7 billion to fund E.P.A. projects to mitigate the environmental damage its cars
have caused and to contribute $2 billion during the next ten years to the development
of an infrastructure for zero-emissions vehicles, such as a network of recharging
stations for electric cars. While it continues to face a criminal investigation by the
Justice Department, VW announced on June 28, 2016, that it also had separately
agreed with attorney generals of 42 state governments, the District of Columbia, and
Puerto Rico to pay $500 million to settle claims for civil penalties for defrauding their
citizens.34

Elizabeth Cabraser, the lead plaintiff's attorney in the class action litigation in the
United States, is quoted as saying that VW's offer to settle the suits represents a "fair,
effective and integrated solution for consumers and for the environment.,35 David M.
Uhlmann, a past chief of the Justice Department's Environmental Crimes Section and
presently a professor at the University of Michigan Law School, said, "It's a
remarkable deal for Volkswagen owners who were defrauded by the company.. .For
Volkswagen, it's an extremely expensive settlement, far more than many analysts
predicted.36

Will there be a similar settlement for the more-than-eight million VW owners in
Europe? Expressing European reaction to the proposed settlement in the United States,
the EU's Commissioner of Industry, Elbieta Biefikowska, told the Welt am Sonntag
newspaper, "Volkswagen should voluntarily pay European car owners compensation
comparable with that which it will pay U.S. consumers.. .Treating consumers in
Europe differently than U.S. consumers is no way to win back trust. '37 But VW's
CEO, Matthias Mieller, disagreed, maintaining that the situations in Europe and the
United States are not comparable because American emission limits are stricter than
European limits, which complicates fixing the vehicles. Also, regulatory authorities in
the United States insist that the number of buy-backs be maximized.38 Mieller also

14 Jack Ewing & Hiroko Tabuchi, VW's US. Diesel Settlement Clears Just One Financial Hurdle,
N.Y. TIMES, June 28, 2016, http://www.nytimes.com/2016/06/29/business/vw-diesel-emissions-us-
settlement.html. ("Eric T. Schneiderman, the Attorney General of New York, one of the states leading the
investigation, announced on Tuesday the states' own settlement with Volkswagen for $500 million in
penalties for defrauding consumers.")

15 Sara Randazzo & William Boston, Volkswagen Reaches Deal With U.S. Over Diesel Emissions
Scandal, WALL ST. J., Apr, 21, 2016, http://www.wsj.com/articles/volkswagen-reaches-deal-with-u-s-
authorities-over-diesel-emissions-scandal- 1461252731.

16 Hiroko Tabuchi & Jack Ewing, Volkswagen to Pay $14. 7 Billion to Settle Diesel Claims in US.,
N.Y. TIMES, June 27, 2016, http://www.nytimes.com/2016/06/28/business/volkswagen-settlement-diesel-
scandal.html.

17 Emma Thomasson, VW Should Pay Europeans Same Compensation As US Drivers, EU
Commissioner Says, AUTOMOTIVE NEWS (June 26, 2016, 10:24 AM),
http://www.autonews.com/article/20160626/COPYO /306269995/vw-should-pay-europeans-same-
compensation-as-u.s.-drivers-eu.

" See Victoria Bryan, VWSays US. Diesel Settlement Won 'tBe Replicated in Europe, AUTOMOTIVE
NEWS (July 3, 2016, 11:57 AM), http://www.autonews.com/article/20160703/OEM/160709971/vw-says-
u.s.-diesel-settlement-wont-be-replicated-in-europe.

2016]
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told the German newspaper, "You don't have to be a mathematician to realize that
compensation at arbitrarily high levels would overwhelm Volkswagen." 39

Because this titan carmaker serves a global market, class suits have also been
brought under newly adopted procedures in countries other than the United States.
Although VW will engage local counsel in defending suits in foreign courts, its
lawyers in Germany and elsewhere need to know about significant changes in the
processes by which those courts will resolve disputes. Even the experienced,
competent lawyers who represent VW may be new to class action procedures, which
do not exist in Germany, and which emerged elsewhere, often in varying forms, only
within the past few decades.40 It may also be significant that Germany is among the
European nations that favor public over private enforcement of regulatory law,4 1 and
that its business community strongly opposes group litigation.

I. SPAIN AND THE VW DIESEL EMISSIONS SCANDAL

Spain is very seriously affected by the diesel scandal. VW had installed "defeat
devices" in over 683,000 VW autos manufactured and sold in Spain more than the
500,000 rigged VW vehicles sold in the United States.4 2 With a workforce of 22,000
engaged in the production of VW vehicles Audi, Porsche, Skoda and SEAT
models Spain is a center of diesel car-making in Europe. 43 Prior to the EPA
announcements in September 2015, VW had planned to expand its Spanish
manufacturing operations by investing C 4.2 billion in new car factories outside
Barcelona and in Navarra.44 Despite the furor and doubt, VW insists that it will
construct these facilities within the next four years.45 However, the scandal raises fears
of major job losses in Spain, a country whose economy has already been weakened by
high levels of unemployment.46

39 id.

41 See Mark C. Hilgard & Jan Kraayvanger, Class Actions and Mass Actions in Germany, MAYER

BROWN: IBA LEGAL PRAC. DIVISION LITIG. COMM. NEWSL. 40 (Sept. 2007),

https://www.mayerbrown.com/public docs/Class Actions Mass Actions Germany.pdf.
41 See Christopher Hodges, Western Europe: European Union Legislation, 622 ANNALS AM. ACAD.

PO. & Soc. ScI 78, 81 (2009) ("It is important to recognize that European traditions do not include the
American 'private enforcement' approach, but are based on the primacy of public enforcement."). Hodges
identifies the European states that rely primarily on public authorities to protect the public interest: the
United Kingdom, Ireland, the Nordic states, Germany, Spain and Portugal. See id. at 79.

41 Spanish Taxi Drivers Also Hit by Volkswagen Emissions Fraud, SPANISH NEWS TODAY (Jan. 10,
2015), http://spanishnewstoday.com/spanish-taxi-drivers-also-hit-by-volkswagen-emissions-fraud 29445-
a.html [hereinafter Spanish Taxi Drivers].

41 See Volkswagen to Invest 64.2 Billion in Catalonia and Navarra Factories over Next 4 Years,
CATALAN NEWS AGENCY (May 8, 2015), http://www.catalannewsagency.com/business/item/volkswagen-

to-invest-4-2-billion-in-catalonia-and-navarra-factories-over-next-4-years.
44 Id.

45 Id.
46 See Volkswagen to Start Repairs in January, Cut Investments and "'Analyses Profitability " of all

Lines; Spanish Employees Fear Factory Closures, THINKSPAIN (Oct. 8, 2015),
http://www.thinkspain.com/news-spain/26518/volkswagen-to-start-repairs-in-january-cut-investments-
and-analyse-profitability-of-all-lines-spanish-employees-fear-factory-closures.
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In Europe, "tens of millions of cars run on diesel, [and] 55 percent of all new
vehicle registrations are now for diesel cars."' 47 In contrast, in the United States less
than one percent of automobiles sold today run on diesel fuel.48 Fuel economy helps
explain the greater popularity of diesel in Europe. "The diesel engine is inherently
efficient: Even a heavy sedan can get as much as 50 miles per gallon, while producing
fewer carbon dioxide emissions per mile." 49 Although diesel exhaust also emits
pernicious levels of nitrogen oxides and PM 2.5 soot particles,50 its relatively light
carbon footprint moved VW and other carmakers to produce and market what they
called "clean diesel cars.51

In 2009 the Spanish Parliament, to aid in the recovery of the auto industry during
the recent recession, authorized the payment of€ 1,000 to each purchaser of a "green"

52diesel vehicle Spain's PIVE program. Other European countries, to bolster their
economies and protect the environment, adopted similar measures.53 Spain is among
these countries now demanding that VW and not the car buyers repay these
governmental subsidies.54 Although VW has agreed to reimburse the Spanish treasury
up to C 50 million for payments it received under this program, Spain's high court
continues to investigate whether VW committed criminal fraud by benefiting
financially from the PIVE scheme.55

Even if their cars could be repaired and resold, VW owners may be damaged by
a decline in auto resale value, especially owners of large inventories of vehicles such
as car dealerships and auto rental companies. Sellers of affected models may need to
defend lawsuits by angry buyers complaining of consumer fraud, deceptive practices,
and breach of contract. Further, the increased fuel costs and more sluggish
performance of some "fixed" VW models has special significance for particular
groups of owners, such as those Spanish taxi companies whose favorite vehicles are
the Skoda Octavio and the SEAT Toledo, both manufactured by VW.56 AGATM, an

47 Taras Grescoe, The Dirty Truth About 'Clean Diesel,' N.Y. TIMES, Jan. 2, 2016,
http://nyti.ms/1ZGzedT.

48 Id.
49 id.

51 Id. (Particulates smaller than 2.5 microns known as PM 2.5 "allow carcinogens to penetrate deep
into tissue and organs").

15 See id.
51 Spanish Government Weighs up Volkswagen Compensation Claims, SPANISH NEWS TODAY (Sept.

30, 2015), http://spanishnewstoday.com/spanish-government-weighs-up-volkswagen-compensation-
claims 29222-a.html.

53Michael Taylor & Neil Briscoe, Governments demand tax refund over VW scandal, THE IRISH
TIMES (Sept. 30, 2015, 3:20 PM), http://www.irishtimes.com/business/manufacturing/governments-
demand-tax-refund-over-vw-scandal- 1.2373009.

54 Id.
55 Volkswagen to pay back millions to Spanish governmentfollowing the emissions scandal, EXPATICA

(Nov. 30, 2015), http://www.expatica.com/es/news/country-news/OP-Volkswagen-to-pay-back-millions-
to-Spanish-government-in-emissions-scandal 558370.html. See also Spanish Court Begins Proceedings
against Volkswagen over Rigged Engines, AUTOMOTIVE NEWS EUR. (Oct. 28, 2015, 17:08 CET),
http://europe.autonews.com/article/20151028/ANE/151029814/spanish-court-begins-proceedings-against-
volkswagen-over-rigged.

56 See Spanish Taxi Drivers, supra note 42.
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organization representing taxi drivers in Madrid, says that it has set up a fund to aid
those cabbies whose earnings may be affected by greater fuel costs and diminished
engine efficiency.57 AGATM has stated its intention to sue VW on the cabbies
behalf.58

VW appears to be treating car owners in the United States much more generously
than customers elsewhere. It has said that it will not offer any compensation to car
owners in Europe where it has already begun to remove the cheating software or, for
some models, modify engines.59 Its executives justify such differential treatment,
contending that the company acted wrongfully only in the United States where
emissions regulations are the most stringent and that elsewhere, under less rigorous
regulations, the devices were not unlawful.60 This issue is very consequential. If VW
were to admit that its actions in Europe were illegal where it sold 8.5 million affected
vehicles sanctions could be far costlier than in the United States, where it sold only
500,000 rigged autos.

In the United States, class claims may be asserted only in civil proceedings.
However, under Spanish law, a finding of criminal liability implies civil liability for
any damage caused by the criminal act, and courts in Spain exercising criminal
jurisdiction may issue civil compensation orders during the enforcement stage of
criminal proceedings.61 In Spain, it is also possible to assert group civil claims within
a court's criminal jurisdiction for damage caused by the criminal act. In October 2015,
four Spanish organizations filed criminal complaints (querellas) for fraud against VW

62and its subsidiary, SEAT, in the Spanish high court, la Audiencia Nacional. As of
December 7, 2015, about one-hundred VW owners had joined the suit which is
pending as of this writing. Absent settlement, it is almost certain that more litigation
will follow in Spain and elsewhere criminal complaints, class actions, individual
suits for high-value claims. It is possible that since VW has already admitted its
deception (and, arguably, its civil liability), in many of these actions only the question
of damages remains open.

This paper takes a law in action approach to investigating Spain's group litigation
procedures. While the CPA was a sweeping revision of Spanish procedural law, the
Parliament outsourced the drafting of the class action provisions to a group of legal
specialists appointed by the Ministry of Justice and thereafter enacted their proposals
without significant debate. Thus, unfortunately, no legislative history exists to aid in

57 Id.
51 See id.
51 See VW Won't Compensate European Diesel Car Owners, DEUTSCHE WELLE (Jan. 1, 2016),

http://www.dw.com/en/vw-wont-compensate-european-diesel-car-owners/a- 18997043; Elizabeth
Berhmarm, Volkswagen Receives Approval to Fix Diesel Cars in Europe, BLOOMBERG BUS. (Dec. 16,2015,
7:16 AM), http://www.bloomberg.com/news/articles/2015-12-16/volkswagen-gets-approval-to-start-
fixing-diesel-cars-in-europe.

60 Danny Hakim, VW Admits Cheating in the US., but Not in Europe, N.Y. TIMES, Jan. 21, 2016,
HTTP://NYTI.MS/1P7AJhR.

61 See infra note 87.
6' The four organizations are Manos Limpias, la Asociaci6n Internacional Antifraude para la Defensa

de Afectados por Motores Volkswagen, la Asociaci6n de Perjudicados de Entidades Financieras, y la
Asociaci6n El defensor del Paciente.
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interpreting the original statutes. 63 The absence of such data underscores the
importance of empirical information about the operation of the class action system
during the early years following its adoption. Although this paper discusses the
Spanish class action regime generally, it also illustrates, hypothetically, issues that
could arise under the statutes if class suits were brought over the emissions scandal.

In Spain, as in most civil law countries, consumer associations are among the
principal actors in the civil justice system because they have standing to bring class
actions on behalf of consumers.6 4 This paper adds new information by presenting the
voice of Spain's oldest and largest consumer association, the Organization of
Consumers and Users (OCU), which speaks of its experiences and perspectives as a
plaintiff within the new class action regime.65

A. The Scope and Methodology of the Study

OCU has brought multiple class actions under the CPA. To learn about class
action practice from a plaintiff's perspective, this writer interviewed David M. Ortega,

66then OCU's Deputy Director, at its national headquarters in Madrid. Mr. Ortega, a
Spanish lawyer by background, knows about the association's role in class action
practice, having been a member of its three-person managerial committee that screens
members' grievances over consumer issues and decides which claims should be
litigated. Prior to his appointment in 2014 as Deputy Director, Mr. Ortega served as

6' Horizontal regulation is rarely lobbied in Spain. A recent example of this is the

drafting and enactment of the 1/2000 Civil Procedure Act, which sets forth a
completely new regulation of Spanish Civil procedure. Neither the preparation of the
Bill (which was carried out by a small group of legal experts directly appointed by
the Ministry of Justice), nor its enactment in Parliament, raised the slightest hint of
lobbying activity on the part of industry. Therefore, it is not surprising that the new
class action regime set forth in the new Civil Procedure Act received no attention
whatsoever from industry, nor was it the subject of any technical discussion during
the Parliamentary debates.

Alejandro Ferreres-Comella & Christina Ayo-Ferrandiz, Spain: Consumers Protection/Product
Liability Legal Framework in Spain, MONDAQ,
http://www.mondaq.com/x/2346 I/Product +Liability +Safety /Consumers +ProtectionProduct +Li
ability+Legal+Framework+In+Spain (last updated Nov. 26, 2003)

64 Private lawyers and law firms in Spain-without the involvement of consumer organizations also
have standing to file class actions on behalf of ad hoc groups of aggrieved consumers. See discussion infra
Part II.E.

61 "Class action law in Spain originated from within consumer law, emerging in the Consumer
Protection Act [of 1984]... and developed after an enormous tragic event (the mass tort 'Colza oil case' in
the 1980s)... [This Act gave consumer organizations standing to sue, but] legal recognition of substantive
consumer rights was not accompanied by regulation of procedural statutes and mechanisms to enforce those
rights.. The collective litigation phenomenon finally received statutory recognition in the Civil Procedure
Act.. which established a 'class action' regime in Spain that can be considered one of the most advanced
in Europe." Pablo Guti6rrez de Cabiedes, The Globalization of Class Actions, Spain, 622 ANNALS AM.
ACAD. POL. & SOC. SC. 170, 170 (2009) (Professor Guti6rrez was the Country Reporter for Spain in the
Stanford-Oxford project).

66 Interviews with David M. Ortega, OCU Deputy Director, OCU, in Madrid, Spain (2011-14)
[hereinafter Ortega Interviews] (Audio-recordings and written transcriptions of the interviews with Mr.
Ortega, and the questionnaire used in interviewing him, are on file with the author).
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OCU's Director of European and International Public Affairs. Also interviewed was
Leonardo F. Polo, who since 2011 at OCU has occupied the position of Legal Advisor.
Mr. Polo performs many of the legal and administrative tasks associated with the
prosecution of class actions, such as coordinating with courts, expert witnesses,
aggrieved consumers, and outside counsel who represent OCU in litigation.68

Lawyers in the Madrid offices of three major international law firms experienced
in class action litigation provided information from a defense perspective.69 At least
one of these lawyers was a former judge who had presided over class action
proceedings in a Court of First Instance in Madrid. In addition, the study relied on
detailed descriptions of Spanish class action procedure that appeared in bulletins or
memoranda published by law firms for the benefit of clients and the general public.

Another empirical study of collective redress systems in Europe provided useful
information. That study, commissioned by the European Union, evaluated the
efficiency and effectiveness of group litigation in thirteen European Union member
states (including Spain), also on a country-by-country basis. The research was
conducted jointly by Civic Consulting and Oxford Economics (Civic Consulting). Its
conclusions concerning Spanish class actions provide further context for this paper.
Civic Consulting's Final Report, issued in 2008, concluded, "The Spanish group
action has been used most often and most successfully of all group actions in the
Member States,70 and it has allowed consumers in mass cases to obtain satisfactory
redress."71

67 Id. OCU takes positions on various political and economic issues national and international that

may ultimately affect its members. As OCU's European and Public Affairs Representative and as its Deputy
Director, Mr. Ortega regularly visited Brussels and other international public fora to represent OCU on such
issues as EU anti-trust and competition law and an EU approach to collective redress. Before joining OCU,
Mr. Ortega practiced law for six years as an associate in the Brussels office of Cuatrecasas, a major
international law firm, where he specialized in anti-trust and competition law. Id.

61 Interview with Leonardo F. Polo, Legal Advisor, OCU, in Madrid, Spain (2011-14) [hereinafter
Polo Interview]. Mr. Polo practiced law in Madrid for fifteen years before taking a positon with OCU. For
an avocation, he was a Spanish matador until he retired from the ring after his last bullfight in June 2014.

69 Interviews at Garrigues; DLA Piper; and Freshfields Bruckhaus Deringer, in Madrid, Spain (2012-
14). The author thanks Glenn West ofWeil, Gotshal & Manges of Dallas for his help in arranging interviews
in the offices of these Madrid lawyers.

71 CIVIC CONSULTING & OXFORD ECONOMICS, EVALUATION OF THE EFFECTIVENESS AND

EFFICIENCY OF COLLECTIVE REDRESS MECHANISMS IN THE EUROPEAN UNION, 67 (2008). Referring to the
development of the law governing group litigation in Spain, Vicente Sierra of the Freshfields law firm in
his interview in 2011 agreed that "class action practice in Spain was highly developed." Regarding the
frequency with which class actions were brought in Spain, however, the consensus of lawyers from the
Garrigues and DLA Piper firms was that group litigation was increasing, but only moderately. In the United
States, the Administrative Office of the United States Courts collects extensive data concerning cases
litigated in federal courts. In Spain, there is no comparable collection of judicial data or statistics.

71 The Civic Consulting and Oxford Economics report also referred to a feature of Spain's "opt-in"
system of class actions which it considered to be particularly advantageous to consumer associations in that
if the class prevailed in litigation, the class representative (the association) was relieved of the responsibility
of proving the individual claims of class members. Rather, the report states that "the opt-in process is
organized by the court..." and the court bears "the burden to collect the claims" and distribute the award to
members who opted in. CIVIC CONSULTING & OXFORD ECONOMICS, supra note 70, at 88 (emphasis added).
Cf Rachael Mulheron, The Case for an Opt-out Class Action for European Member States: A Legal and
Empirical Analysis, 15 COLUM. J. EUR. L. 409, 427-31 (2009) (OCU disputes that Spain's "opt-in system"
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Civic Consulting's positive assessment of class action practice in Spain was made
'72on the basis of its research covering a period of six or seven years that ended in 2007 .

Its generally positive conclusion about the effectiveness of the Spanish procedure is
somewhat more sanguine than that of the present study. This paper finds that the new
measures can achieve the class action goals of compensation, deterrence, and
efficiency, but the opt-in system presently required by statute is costly and
cumbersome, inhibiting greater utility of the class action device7 3 Mr. Polo stated that
identifying and encouraging aggrieved consumers to opt into an action is a necessary

74but expensive and time-consuming task 4. Although OCU is the largest consumer
organization in Spain, it has brought, on average, only three class actions per year
since adoption of the CPA in 2000.

These few pages cannot provide detailed coverage of class action procedures
under the CPA, but this Article describes dominant features of Spain's statutory
scheme . Where helpful to an understanding of the Spanish system, certain class
action procedures under the CPA will be compared with those under Rule 23, the
federal class action rule in the United States. Where appropriate, this Article will
discuss alternatives to existing laws or procedures that might be considered by Spanish
policymakers if they choose to review their present system of class actions.

is superior to an "opt-out" system of class actions, in part because of its greater inclusiveness. "Under opt-
out regimes, the vast majority of the class members do not opt-out, and this necessarily entails a high level
of "participation' in the litigation." Id. at 433).

7' The present study, however, is based on OCU's experience with class action procedure during a
period that includes the years since 2007 and thus is longer and more recent than the period studied by CIVIC
CONSULTING & OXFORD ECONOMICS, XI. COUNTRY REPORT SPAIN (2008).

7' Regarding the cost of litigation in Spain, the Civic Consulting & Oxford Economics report also
stated that "litigation fees are low" and there are "flexible solutions regarding the lawyers' fees." See CIVIL
CONSULTING & OXFORD ECONOMICS, supra note 70, at 88; see also discussion infra Part II.G. OCU agrees
that court costs and the fees it pays for outside counsel are reasonable, but that the overall cost of litigating
class actions is still so high as to inhibit filing such actions. See discussion infra Part II.C. Many of the costs
are associated with locating, notifying, and coordinating with injured consumers who are members of an
identifiable class.

71 Mr. Polo stated on April 28, 2016,
The biggest problem is the high number of affected parties, not just identifying and
convincing them to be a party to the suit but also at the end of the case when it is time
to pay them the amount won. Also, the costs for a consumer association are very
high, as regards our legal counsel, because there is so much documentation (for
example, the cases of Foru and Afinsa were over 18,000 affected people, and now
with Volkswagen have about 10,000). And so it takes a long, long time review all of
the cases. And then the court system also takes very, very long so the cases are really
drawn out over time.

Polo Interview, supra note 68.
7' As OCU has been designated as a consumer association that is "[representative] in accordance with

the law," it has enhanced standing to bring class actions. See Law No. 1/2000 of January 7, 2000 on Civil
Procedure, art. 11(3) (B.O.E. 2000, 323); see also discussion infra Part I.D. Spanish class action law is
complex, in part because standing to sue in a particular suit varies with the category of the class whether
its members are identifiable or not and the identity of the class representative. Depending on the facts,
class actions may be brought by either of the two kinds of consumer associations; ad hoc groups of
aggrieved consumers; public prosecutors; corporations; member states of the European Union; and still
others.
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B. The Advantages of Class Actions brought by Consumer Associations over
Individual Litigation

Class actions brought by consumer associations hold certain advantages for
aggrieved consumers over individual lawsuits. Consumer associations shoulder the
expense of class litigation, including court costs; the fees of lawyers and expert
witnesses; and media publication of various notices. They also avoid the risk that the
loser pays rule might render them liable for a portion of their opponent's costs and

'76legal expenses if they bring individual non-class suits and lose.

While litigants in the United States depose witnesses before trial and enjoy broad
access to relevant, non-privileged material, there is no pretrial discovery in Spain.
Without access to materials bearing on decision-making within large commercial
institutions, plaintiffs' claims in such areas as antitrust, consumer fraud, and products
liability are very difficult to prove. In the absence of formal discovery, Spanish
litigants rely on informal discovery. OCU engages in an extensive investigation of the
facts of a case before its attorneys ever file suit. This consists, at least, of informal
interviews by its investigators or lawyers, a review of pertinent documents, and
extensive testing by experts of any products involved in the litigation. It would be
prohibitively expensive for an individual plaintiff to hire the experts necessary to test
the product claims of major manufacturers, especially since the third-party financing
of lawsuits, now emerging in the United States,77 is unavailable in Spain. Consumer
associations fill the gap and fund litigation that otherwise might not be brought.

76 See CIVIL CONSULTING & OXFORD ECONOMICS, supra note 70, at 48, 51. The Civic Consulting &

Oxford Economics research concluded that in Spain, class members with high-value claims are especially
benefitted by class actions because the greater costs of litigating large, substantial claims are borne by the
class representative (usually a consumer association) and not by the individual claimant. But their research
also concluded that because consumer associations have limited resources, they are cautious about engaging
in mass litigation over high-value claims. See discussion infra Part II.C. In the United States, class litigation
provides high-value claimants with similar cost-saving advantages, but such claimants often prefer having
their own lawyers and choose to opt-out of Rule 23(b)(3) damage actions to sue individually. Since most
23(b)(3) class actions are settled, high-value claimants may also opt out because they believe that their
claims would be unfairly discounted in settlements that primarily benefited defendants and lower-value
claimants. In Spain, high-value claimants may choose not to opt into a class action for the same reasons.
But, in not joining, they run the risk that, if the class suffers an adverse judgment, they will be precluded
from suing upon their claims in individual suits. This is because of the expansive view in Spain of the res
judicata effect of a judgment that is adverse to the class; even non-participating class members (who are
non-parties) are bound by the class action judgment. This Article argues that this rule deprives these
claimants of their day in court. For a discussion of res judicata and opt-in class actions in Spain. See
discussion infra Part II.F.

77 See Deborah R. Hensler, Third Party Financing of Class Action Litigation in the United States: Will
the Sky Fall?, 63 DEPAUL L. REV. 499, 505 (2014) ("Third-party litigation financing the funding of
lawsuits by entities other than parties or their legal representatives," though not yet common, has been
introduced in the United States. Financers lend money to personal injury claimants, and sophisticated
institutional investors fund business claims that would otherwise be too uncertain to pursue. Business
interests vigorously oppose any such financing of class actions. Although in one instance third parties
financed a class action initiative, thus far in the United States third parties have funded only non-class
litigation.). No form of third-party litigation financing has yet made its way to Spain.
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C. Organization of Consumers and Users (OCU), a Consumer Association

Established in 1975, shortly before the death of Franco, OCU presently represents
more than 307,000 Spanish nationals. It is a private organization, not a governmental
agency. It is almost entirely self-financed, largely through membership fees. Certain
consumer associations in Spain, including OCU, are eligible for public subsidies, but
OCU has rarely sought such support.7 8 Consequently, it considers itself free of
pressure not to challenge governmental actions or policies. A prime example of such
a challenge is OCU's successful suit against the Spanish government in the 1980-90's
in the Colza oil case (described below)79 for the failure of public officials to inspect
food products for contamination.

Consumer associations do not profit financially from a successful class action.
Any money damages awarded are distributed among class members as compensation
for their injuries. Even when OCU wins a case, since judges in Spain often refuse to
fully enforce the loser pays rule,80 a winning party may recover only a portion of its
actual costs.81 Further, like most other consumer associations, OCU funds lawsuits
with dues paid by its general membership, and dues devoted to financing litigation are
unavailable to benefit association members for other purposes.

In a class action brought by any consumer association, the class will consist of
consumers damaged by the defendant's conduct whether or not they are members of
the plaintiff association. If OCU loses a suit, its litigation costs are ultimately borne,
not by members of the plaintiff class the intended beneficiaries of the action but
by the association and thus, by its general membership. However, if OCU wins a suit,
the victory benefits all members of the prevailing class, including those who are not
dues-paying association members. In effect, as is true in class suits by other consumer
organizations, OCU's general membership subsidizes injured consumers who have
not joined and do not pay dues.

OCU has regional offices throughout Spain, employing over 100 lawyers who are
available to consult with members on consumer issues. It also communicates with
members through its website and periodic publication of a magazine that provides
information on matters of interest to consumers.82 OCU hires outside attorneys to
provide legal advice, file actions, and litigate. It does not use its in-house lawyers to
appear and represent it in court. When hiring counsel, it usually engages one of several
relatively small law firms in Madrid that specialize in litigation and consumer law. It
has annual retainer agreements with several such firms. Unlike most class action

71 Comparing OCU to other consumer associations in Spain, Mr. Ortega said, "... [W]e are by far the
largest, the most representative one, and the only one that is totally self-financed, so we don't depend on
public subsidy." Ortega Interviews, supra note 66. Consumer associations, by statute, can apply for public
subsidies, (Royal Decree Approving the Regulation on Free Judicial Assistance (B.O.E. 2003, 15799)), but
OCU has almost never done so.

79 See discussion infra Part I.E.
" See discussion infra Part II.H.
1 d.

In addition to personalized advice, OCU members have access to a wide range of publications that
are both general and issue-specific (on subjects such as health and personal finances).
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plaintiffs in the United States, OCU does not employ outside class counsel on a
contingent fee basis.

OCU is a frequent litigator in Spanish courts, but its chief purpose is to benefit
and empower consumers, not to bring lawsuits. For example, through the testing of
food products by tasting panels and batteries of physical and chemical tests, OCU
seeks to prevent consumers from being misled by deceptive labeling on the food they
consume. Such testing of olive oil by OCU was the basis for the Spanish Cabinet's
2013 directive requiring that the origin of olive oil be disclosed on the labels on the
non-refillable bottles that must be used exclusively on tables in restaurants in Spain.
These out-of-court actions by OCU, intended to protect consumers, resulted in
regulatory measures that affected vital sectors of the national economy and provoked
much controversy.

83

D. OCUs Enhanced Standing to Bring Class Actions

OCU and certain other consumer associations in Spain those designated by the
Ministry of Health and Consumption as being "representative in accordance with the
law" are members of the Council of Consumers and Users. Member associations,
sometimes referred to as "public interest" or "representative" associations, enjoy an
enhanced standing to bring class actions. They are qualified to represent consumers in
either of the two categories of class actions authorized in the CPA: (1) actions on
behalf of identifiable or easily identifiable consumers (the more common type of class
action in Spain) and (2) actions on behalf of unidentifiable consumers. Non-member
associations, like law firms and private lawyers, have standing to sue only on behalf
of the first category identifiable consumers.

Membership in this Council is determined by the Ministry of Health on the basis
of objective criteria that ensure the representativeness of member organizations. The
criteria used to determine representativeness includes the association's resources,
territorial importance, number of members, length of incorporation, programs and
activity in the field of consumer protection, and participation in any international
organizations.84 In the United States, these criteria would be helpful in determining

" Major olive oil producers in Spain threatened OCU with lawsuits after it published the results of its
testing of their oil. Testing found that much of the oil labeled as "extra virgin" was only "virgin" and thus
of lesser quality. OCU identified nine producers as having attempted to deceive consumers. The Spanish
cabinet, relying on OCU's findings, formally approved a measure, effective January 1,2014, requiring that
catering companies and restaurants use only non-refillable bottles labeled to indicate clearly the oil's origin
so that "consumers are not ... defrauded." Ecologists and others, however, criticized the measure as
increasing packaging waste, rewarding large over small producers, and penalizing country restaurants that
use oil produced on family plots. New Legislation for Olive Oil Use in Restaurants Approved by Spanish
Cabinet, SPANISH NEWS TODAY (Nov. 17, 2013), http://spanishnewstoday.com/new-legislation-for-olive-
oil-use-in-restaurants-approved-by-spanish-cabinet 19069-a.html. An unscientific study conducted by the
author and his wife on a visit to Granada, Spain in June 2014 showed that seven of the ten restaurants
checked were in compliance with the cabinet's directive.

" General Law for the Protection of Consumers and Users, art. 38 (B.O.E. 2007, 20555) (Spain). Only
eleven consumer associations in Spain are members of the Council. Of the eleven, nine (including OCU)
act in all fields of consumer protection; a tenth specializes in financial services and an eleventh in the
communication and information sectors.

[Vol. 23.1



2016] THE VW DIESEL EMISSIONS SCANDAL

whether any organization or association, as a putative class representative, met the
Rule 23(a) "adequacy of representation" prerequisite for class certification.85

E. The Judicial Origin of Class Actions in Spain

The Spanish class action is not rooted in the legislation of 2000 alone. It also owes
its origin to extended litigation in Spanish courts in the 1980's and 90's arising from
a mass toxic tort the Colza oil case. In 1981 a group of unscrupulous Spanish
businessmen imported low-cost rapeseed oil (ordinarily used for industrial purposes)
from France, dyed it in Seville to resemble olive oil, and marketed it door-to-door,
mostly in Madrid, as fit for human consumption. The dye added to the oil proved to
be toxic, poisoning over 25,000 people; more than 600 died.86

OCU played a leading role in the ensuing Colza oil litigation, which in 1997
reached Spain's Supreme Court (Criminal Chamber) and culminated in judicial
recognition of the class action device. OCU had asserted group civil claims both in
criminal proceedings against the distributors of the oil and in administrative
proceedings against the Spanish government for its failure to inspect for
contamination.87 OCU claimed damages for death and injuries not only on behalf of

15 See FED. R. Civ. P. 23
16 The Colza oil case was the most horrific instance of food poisoning in modern European history.

The businessmen dyed the oil and distributed it to street merchants who sold it, mostly in Madrid, in one-
gallon jugs to restaurants and homes for use in salads and cooking. See A Long Trial in Spain on Fatal
Tainted Food, N.Y. TIMES, Aug. 2, 1987, http://www.nytimes.com/1987/08/02/world/a-long-trial-in-spain-
on-fatal-tainted-food.html. Referring to OCU's role in the Colza oil case, Mr. Ortega said, "...people were
dying or getting seriously injured, so that's the way it all started, the whole legal system, the whole class-
action system in Spain was based on this case; ... there were other people involved, but we started
everything." Ortega Interviews, supra note 66.

17 The proceedings in the Colza oil case were complex because they included both criminal and civil
litigation in Spanish courts. In the United States, class claims may be asserted only in civil proceedings. In
Spain, it is possible to assert group civil claims in courts in the four categories of their subject matter
jurisdiction: Civil (civil or commercial claims), Administrative (claims against public agencies and
officials), Criminal (civil claims arising out of criminal liability), and Social (employment and social
security claims). In the Colza oil case, OCU asserted group civil claims against the government within the
court's administrative jurisdiction for the failure of state officials to inspect the oil for contamination. OCU
next asserted group civil claims within the court's criminal jurisdiction against the distributors of the tainted
oil, following a determination of their guilt. Under Spanish law, criminal liability implies civil liability for
any damage caused by the criminal act, and courts exercising criminal jurisdiction may issue civil
compensation orders during the enforcement stage of their proceedings. See S.A.N., May 20, 1989,
ES:AN:1989:1,
http://www.poderjudicial.es/search/doAction?action contentpdf&databasematch AN&reference 609261
7&links &optimize 20110825&publicinterface true. See also Pablo Guti6rrez de Cabiedes, The
Globalization of Class Actions, Spain, 622 ANNALS AM. ACAD. POL. & SOC. SC. 170, 171 (2009).
Similarly, in November 2013, a court in Madrid imposed criminal liability on Grtinenthal, the German
manufacturer of thalidomide, a drug which in the 1960's caused severe birth defects in babies whose
mothers ingested it during pregnancy. As requested by AVITE, an association that represented a group of
over 180 Spanish thalidomide victims, the court, exercising criminal jurisdiction, also imposed civil liability
on Grtinenthal. In November 2014, however, the Court of Appeals in Madrid reversed the order as based
on a claim barred by the statute of limitations. See S.A.P. M., Oct. 13, 2014, ES:APM:2014:12121,
http://www.poderjudicial.es/search/doAction?action contentpdf&databasematch AN&reference 719717
0&links Grunenthal

% 2
0avite&optimize 20141028&publicinterface true.
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aggrieved OCU members, but all affected persons. After years of litigation, the Court
upheld the claims and awarded compensation to the victims. 88

Three years later, Parliament, in a major overhaul of Spanish procedural law, also
approved the class action. The legislation was innovative because it recognized a
statutory right to recover money damages in a class claim. In the CPA, Parliament
authorized class actions on behalf of consumers or users who were harmed by the same
damaging event and who were identifiable or reasonably identifiable at the declaratory
stage of judicial proceedings. The statute refers to such actions as "collective" or
"representative" actions.89 One example of such a class would be all buyers of VW
diesel autos sold by enfranchised dealers in a certain geographical area. Another might
be all passengers on board an ill-fated airliner. Business records would be available to
assist in identifying members in both groups.

The legislation also created a category of class actions to be brought on behalf of
consumers who were not reasonably identifiable at the declaratory stage. Such actions
are often referred to as quasi-class actions, and the group rights sought to be enforced
are described as "diffuse." 90 An example might be all the persons who died or became
sick after ingesting the contaminated Colza oil. Another group of consumers not easily
identifiable because of the lack of documentation might be all owners of VW diesel
autos in a designated area who purchased used (second-hand) vehicles from private
parties rather than enfranchised dealers.

The legal systems in many civil law countries differentiate between two different
types of group rights collective and diffuse rights. The Spanish statute adopts this
nomenclature but does not clearly define these terms. However, in an article on class
actions in Brazil, a nation with a civil law system that recognizes a similar
classification scheme for class actions, Professor Antonio Gidi explains how Brazilian

" Referring to the Colza oil case, Professor Guti6rrez said, "It was also an important case on product
liability in which some of the most controversial issues in the modern treatises on causation and proof of
same were addressed." Id. at 178.

" See Law on Civil Procedure, art. 11(3) (B.O.E. 2000, 323). The Freshfields law firm described the
advantages and disadvantages of bringing a class action on behalf of a class of identifiable consumers:

The main advantage of collective actions is that they can be commenced by a wider
range of entities. In light of this, it is more likely that a collective action will be
brought than a quasi-class action. However, they suffer from the major disadvantage
of having to identify and name the claimants...

FRESHEILDS BRUCKHAUS DERINGER, CLASS ACTIONS AND THIRD PARTY FUNDING OF LITIGATION 51

(2007),
http://www.freshfields.com/uploadedFiles/SiteWide/Campaigns/Collective actions/LONDON Business
Services 7825043 vl.pdf.

90 Guti6rrez de Cabiedes, Country Reporter for Spain (Stanford-Oxford project), wrote that the "Civil
Procedure Act alludes to the differentiating criterion between collective and diffuse interests (terminology
established in legal doctrine and statutes of many civil law countries), based on the determination of 'class
members', but does not attend to the substantial different nature of multiparty legal situations: a
supraindividual interest, that is hurt and can be satisfied or made amends (e.g., by a declaratory or injunctive
action); and individual although plural rights (like those enforced by damage class actions)." PABLO
GUTIFRREZ DE CABIEDES HIDALGO, GROUP LITIGATION IN SPAIN: NATIONAL REPORT, at 10 (2007),

http://globalclassactions.stanford.edu/sites/default/files/documents/spain national report.pdf.

[Vol. 23.1



THE VW DIESEL EMISSIONS SCANDAL

statutes define collective and diffuse rights and how these group rights correspond
with different types of class actions.9

1

In general, a collective right is possessed by a group whose members are linked
to each other (or to the class opponent) by a pre-existing legal relationship. "For
example, when a bank, a credit card company, or a school charges excessive or illegal
fees to its clients, or a health insurance company refuses to cover treatment for some
diseases, they are violating the collective rights of their clients."' 92 Because the nature
and character of pre-existing legal relationships are often ascertainable, it should not
be too difficult at least theoretically to identify members of a group having a
collective right. Members of such a group are expected to be more cohesive because
often all members contracted with the same business organization (the class
opponent).

In contrast, a diffuse right is possessed by a group whose members are linked not
by a common legal relationship but only by the facts of a particular transaction or
occurrence. Such a group is usually larger, less cohesive and its members often are not
as easily identifiable.93 Both collective and diffuse rights are regarded as indivisible
because they belong to the group as a whole. They are typically vindicated by an
injunction or an award of global class damages. It is not clear, but perhaps the
Brazilian scheme or a system akin to it influenced the legal specialists in Spain
who drafted the class action provisions enacted in the CPA.

II. THE OPERATION OF CLASS ACTIONS IN SPAIN

A. The Scope of Representation

A chief feature distinguishing Spanish from American class actions is that the
former may be utilized only to protect the rights of buyers or users of goods and
services. Spanish law defines the terms "consumers or users" to meanfinal consumers
or users of a product or service who do not subject the product or service to a further
production, transformation or marketing process.94 While purchasers of VW autos

91 "Article 81 of the Brazilian Consumer Code enumerates the categories of group rights amenable to

collective litigation in Brazil." Antonio Gidi, Class Actions in Brazil A Modelfor Civil Law Countries,
51 AM. J. OF COMP. L. 311,349 (2003).

9' Id. at 356.
9' Brazil also recognizes a third type of a group right: "homogenous individual rights" which are

divisible individual rights, and which are protected by class actions for individual damages. Id. at 326. Gidi
provides an example of how environmental damage to a river (caused by pollution) might at once violate
two of the three types of group rights. Such damage violates a diffuse right of the community to a clean
river, a right that might be "protected by an injunction or global class damages." Simultaneously, the
pollution violates the homogenous individual rights "divisible individual rights with a common origin"
of each fisherman whose livelihood depended on an unpolluted river. Thus the pollution that violates the
diffuse right of the community also gives rise to a class action for the economic damages suffered by each
fisherman. Id. at 350.

9' General Law for the Protection of Consumers and Users, art. 1 (B.O.E. 1984, 16737). See also
Royal Legislative Decree approving the consolidated texts of the Law for the protection of consumers and
users and other complementary laws, art. 3 (B.O.E. 2007, 20555).
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would be consumers or users whose claims could be presented in a class suit, sellers
of autos (new or used) are not consumers or users. A car dealer or other seller seeking
damages would need to bring an individual action against VW or join with other car
dealers or sellers asserting their individual claims against VW in an aggregated, non-
class suit.

The Spanish class action can be described as "trans-substantive"95 because if suit
is brought on behalf of a discrete group of consumers, it can be brought across the
entire domain of civil law. Acting on behalf of consumers or users, a proper plaintiff
has standing to assert any legally recognized cause of action that would protect or
defend their rights. It might bring claims in the areas of consumer fraud, products
liability, misleading advertisements, unfair or abusive contracts, mass torts, etc. But
claims for environmental damage, securities fraud, or violations of constitutional
rights are not considered to be consumer claims. However, VW shareholders seeking
damages for losses in the value of their stock may possibly join together and aggregate
their individual claims in a form of group litigation approved by Spain's Supreme
Court on January 27, 2016, when it ordered Bankia, a Spanish holding company, to
compensate individual investors for losses in connection with a 2011 stock offering.
A consumer class action may be brought whether the plaintiff pursues a damages
remedy, requests declaratory relief, or seeks an injunction. If an equitable remedy is
sought, a court may order, for example, a recall of defective goods, a stop to an illegal
commercial practice, or an across-the-board rescission of oppressive contracts. The
primary sectors of the Spanish economy in which class actions have been brought are
financial services, telecommunication services, travel services, and the products
liability area.96 Typically, the device is used against commercial organizations for
alleged wrongful business practices. But the procedure may also be used to vindicate
consumer claims against a governmental entity or officer, as in the Colza oil case,
where public officials were charged with failing to perform their duties to inspect food
products for contamination.

Most consumer class actions grow out of the allegedly illegal commercial
practices of one or more defendants. In the simpler cases, the common question
requirement would be satisfied if the wrongdoing engaged in by multiple defendants
were the same for all consumers comprising the class. But a memorandum published
by the Garrigues law firm suggests that the requirement of commonality under the
Spanish statute can be just as controversial97 as under the American case of Wal-Mart

95 In about half of the countries that have adopted some form of class action procedure
... the procedure is "trans-substantive" meaning that it can be used for a variety of
substantively different legal claims. In the remaining countries, the use of class
actions is limited to securities, antitrust (anti-competition), consumer fraud, or
constitutional rights claims or some designated mix thereof.. Where private actors
are permitted to bring class actions, the procedure is almost always trans-substantive.

Deborah R. Hensler, The Globalization of Class Actions: An Overview, 622 ANNALS AM. ACAD. POL. &
SOC. SC. 7, 14 (March 2009).

96 CIVIC CONSULTING & OXFORD ECONOMICS, supra note 72, at 3-5 (2008).
97 The commonality requirement for a class action in Spain is expressed in the statutory requirement

that there is an "identical fact common to the affected persons" or that affected persons be "damaged by the
same fact."
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Stores, Inc. v Dukes. 9 8 There the Supreme Court of the United States said that
commonality requires that the class claims "depend on a common contention" whose
determination "will resolve an issue that is central to the validity of each one of the
class claims in one stroke."99 It also said that the class plaintiff must present evidence
demonstrating that the requirement of commonality has been satisfied "in fact,"'100

language indicating that the judge must make explicit findings based on a
preponderance of the evidence, not on the pleadings alone.

In VW's case, the key element that satisfies any commonality requirement seems
to be the carmaker's admission of its company-wide practice of installing defeat
devices on almost all of its vehicles, making it unnecessary to present individualized
proof of deception on the wide variety of models produced by the company. But group
litigation over the scandal is complicated because of differences that may exist
between the interests of class members. VW, for example, manufactures both high-
end and low-end models. The owners of the more expensive autos might choose not
to opt into a class largely comprised of owners of less expensive cars because they
might fear that their interests could be compromised by a settlement which primarily
benefitted the greater number of low-value owners. Also, because high-end vehicles
are technically more complex and difficult to fix if they can be fixed at all their
owners, if they opted to join the action, might be at odds with owners of lower cost
models over how the action should be managed on the issue of damages or other
remedies at the trial stage. Unlike Rule 23, the Spanish statutes do not require
expressly that the representation of class members be adequate. However, fairness
concerns in any system suggest that a class representative may be inadequate as having
divided loyalties if there are major conflicts of interest within a single class.10 1

The [CPA] establishes in Article 11, both in section 2 on group interests and in section
3 on diffused interests, that in order to file the corresponding actions.. .the group of
persons affected (consumers and users) must be damaged by the same fact. Therefore,
there must be an identical fact common to the affected persons to legitimate the
claim... What could cause controversy is the understanding and scope of the concept
of identical fact which has occasionally been interpreted too widely with regard to
the joinder of actions in general and which must be more restrictive when filing group
actions.

Carlos de los Santos & Jaime L. Iglesias, Memorandum of the Garrigues Law Firm §8 (on file with author)
(emphasis added).

" In Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 367 368 (2011), a Rule 23(b)(2) suit alleging
discrimination by Wal-Mart against women in its nationwide employment practice of delegating subjective
decision-making in hiring to its managers, the Court, in a 5-4 decision, found that the commonality
requirement was not satisfied because of the disparity of issues regarding the claims of each putative class
member. Justice Scalia wrote, "That common contention...must be of such a nature that it is capable of
class-wide resolution which means that determination of its truth or falsity will resolve an issue that is
central to the validity of each one of the claims in one stroke." Id. at 350. "[It] is not enough that the question
is common; rather, the question must be essential to the outcome in the case." Klonoff, supra note 1, at 775.

" Id. at 338.
100 Id. at 350.
101 See Hansberry v. Lee, 211 U.S. 32 (1940) (holding that a class representative who seeks to enforce

racially restrictive covenants cannot adequately represent a class consisting of some members who seek
such enforcement and others who oppose it).
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Once a consumer association commences a class action, the class will consist of
all consumers aggrieved by the defendant's unlawful conduct whether or not they are
members of the association. 02 Importantly, a defendant's exposure to financial
liability in any class action is determined not only by the merit of the group claim and
the extent of each individual member's damages, but also by the number of members
in the class at the time ofjudgment. Even where members' claims are relatively small,
class size remains an important factor affecting the defendant's potential liability
the more numerous the members, the greater the defendant's exposure.

B. OCU's Decision to File a Class Action

The decision to file a class action in America is usually made by the attorney,
rather than the client. Typically, an individual consults a lawyer regarding a specific
grievance without intending to become the representative of a class of similarly
situated individuals. In such cases, if numerous persons have been injured by the same
event, it would not be unusual for the American attorney to decide that a class action,
rather than an individual suit, would be a superior procedural vehicle for obtaining
relief (and possibly enhancing legal fees). If so, the lawyer may even decide that
another grievant, rather than the first, would serve better as the nominal plaintiff (class
representative). In the United States, the form that litigation might take particularly
whether a class action will be filed will almost always be decided, subject to
procedural rules, by the lawyer and not the client.

In Spain, consumer associations appear to play a greater role in deciding whether
to file a class action. OCU, for example, may be responsible primarily, through its
internal review of members' grievances by its screening committee in Madrid, for
deciding whether to bring such an action. This committee, composed of three
managerial employees, reviews complaints of OCU members throughout Spain.
Presently, one committee member manages OCU's individual advice center. A second
is responsible for its legal publications, and a third is the manager of institutional
affairs. Members of OCU's screening committee may have legal backgrounds, but
being a lawyer is not a prerequisite for membership. Usually the screening committee
consults with legal counsel in deciding whether a class action should be filed, but not
always. Even where the claim under consideration by OCU's screening committee
appears meritorious, the proper conservation of resources requires that discretion be
exercised in case selection. Consequently, some cases with merit cannot be acted

102 [T]he scope of representation is not limited to the association's own members. Rather,

the rights enjoyed by the entire group will be adjudicated in the action, and thus all
people prejudiced by the defendant's allegedly unlawful conduct will be represented
in the class suit. All class members, whether or not members of the association that
initiated litigation, will benefit from the class decree's binding effect. It is necessary,
therefore, to distinguish between "class members" and "members of the association":
a member of the class may or may not be a member of the plaintiff association, and
a member of the association may or may not be a member of the class. For example,
the member of the plaintiff consumer association will not be a member of the class
unless he or she was harmed by the defendant's allegedly illegal conduct. Likewise,
a member of the class harmed by the defendant's conduct may have never joined the
association.

Gidi, supra note 91, at 374
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upon. The practical considerations affecting case selection include cost, notoriety,
deterrence, the likelihood of success, familiarity with the subject matter, etc.

Would OCU ever bring a class claim for an anti-trust violation? Mr. Ortega said
that while OCU would have standing to bring such suits, it would not enter the anti-
trust area "because of the legal uncertainties about... certain specificities of the
damages cases in antitrust; ... there are technical issues in this field that are not clear;
... that would be far too expensive and far too complicated. We would have to spend
too much money on lawyers and economists.. .so it's out of our reach basically. When
you have to battle all these anti-trust lawyers, there's no way."'10 3 In addition to the
fees of its own lawyers and experts and other expenses of anti-trust litigation there
is at least a risk that if OCU lost a case, under the loser pays rule in Spain, it could be
assessed some of the costs incurred by the prevailing party. 04 But Mr. Ortega,
envisioning a possible use of third-party issue preclusion that would reduce the high
costs of anti-trust litigation, also said, "we would only go in anti-trust in a follow-on
action, so provided there's an administrative decision where the infringement is
established, we would use that action to bring a case but not an ex novo one..." 105

Similarly, if Spain's high court, finds that VW is criminally liable for profiting
from the PIVE scheme, plaintiffs could try to use that determination as a basis for
holding the carmaker civilly liable. Also, the scandal involves technical engineering
issues that would ordinarily require both sides to employ experts to testify on issues
of liability and damages. However, VW's public admission on September 18, 2015
that it installed defeat devices on eleven million autos would likely be admissible on
the issue of its liability. While not eliminating plaintiffs' need to present expert
testimony, such an admission could significantly lessen its burden to produce such
evidence.

In the United States, private regulatory enforcement actions have flourished since
the 1970's, but such suits are uncommon in many European countries.1 6 OCU's
position on litigating in the anti-trust area may be viewed in light of Spain's national
approach to leave the enforcement of laws regulating competition primarily to public
authorities rather than private bodies.0 7 However, the success of an approach that
relies primarily on public enforcement depends on adequately funding public

"' Ortega Interviews, supra note 66.
104 It is questionable whether an order to pay costs would be enforceable against an association, like

OCU, which has been designated as "representative in accordance with the law." Alejandro Ferreres-
Comella, Spain: Class and Group Actions, CDRNEWS (Oct. 3, 2009) (on file with author). For a discussion
of whether a losing party in Spain must share in the costs and legal fees of the prevailing party, see
discussion infra Part II.H.

105 The doctrine ofresjudicata is followed in Spain, but the feasibility of a third-party use of collateral
estoppel under Spanish law in the limited circumstances described by Mr. Ortega is beyond the scope of
this Article. Ortega Interviews, supra note 66.

106 For a discussion of the arguments for and against enabling private enforcement of public norms,
see Stephen Burbank, Sean Farhang & Herbert Kritzer, Private Enforcement, 17 Lewis & Clark L. Rev.
637, 647, 662 (2013).

107 For a discussion of the primacy of public over private enforcement in some European states, see
Hodges, supra note 41, at 81.
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regulatory agencies. An important question in European nations following such an
approach is "whether private damages claims should be enlisted as supplementary
mechanisms for regulatory enforcement."' 1 8 The knowledge that injured parties may
also secure the aid of consumer associations could have an important deterrent effect
on businesses that might otherwise engage in practices harmful to consumers.

Policymakers in Europe are concerned that a significant level of private
enforcement could not be achieved without giving plaintiffs substantial financial
incentives, which, in turn, might generate what are perceived as abuses that inhere in
the American class action system. In addition, OCU's position on litigating in the anti-
trust area seems to suggest that significant supplementary enforcement by consumer
associations would require substantial public subsidies. But without adequate funding
of public or private enforcement agencies, there may be a serious risk of under-
enforcement of regulatory law in Spain.

C. Notice and the "Opt-In "Aspect of Spanish Class Actions

Perhaps because class action judgments have a strong resjudicata effect on class
members,10 9 Spanish law strives to ensure that members are aware of the pendency of
the proceedings so that they have an opportunity to join them, support their individual
rights, and present claims for damages. Thus, notice to class members is an essential
element of any viable class action system. In the United States, the Supreme Court,
addressing the notice requirements in Rule 23(b)(3) damages class actions, held that
individual notice no less than notice by first class mail was mandatory for
2,250,000 class members whose names and addresses were known or easily
ascertainable. 

11 0

In contrast, in Spain, even when class members are identifiable or reasonably
identifiable, there is no requirement of individualized notification.111 Instead, Article
15 calls for media publication of the claim in the territorial areas where the damaging
event occurred.112 This is wise because notice provided to most of those affected is

.0 Id. at 82.
109 For a discussion of the resjudicata effect of class action judgments, see discussion infra Part II.F.
110 Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 175 (1974). In the United States, in actions under Rule

23(b)(3), notice to class members is mandatory and must be "the best notice practicable under the
circumstances, including individual notice to all members who can be identified through reasonable effort."
FED. R. CIV. P. 23(c)(2)(b). "Without the notice requirement it would be constitutionally impermissible to
give the judgment binding effect against the absent class members. The notice serves to inform absentees
who otherwise might not be aware of the proceeding that their rights are in litigation so that they can take
whatever steps they deem appropriate to make certain that their interests are protected." CHARLEs ALAN
WRIGHT ET. AL., 7AA FEDERAL PRACTICE & PROCEDURE § 1786 (3d. ed. 2014).

. Article 15 calls for a consumer organization to give individual notification of the approaching filing
of a class action only to association members, not to class members generally. See Law on Civil Procedure,
art. 15 (B.O.E. 2000, 323).

... Leonardo Polo, OCU's in-house Legal Advisor who oversees the notification process in the filing
of class actions, said,

Normally, the publication appears in at least two newspapers with a very large readership in the
territory of the presumed victims. In the last action brought, the plan was to publish in two
provincial newspapers that also have a national version. But in the end the parties reached an
agreement and no publication was necessary.. .We have not had any cases requiring
individualized notification, except those people who belong to OCU... We have used such
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enough to protect the interests of all.1 13 Individual notification of class members would
add enormous cost to an already expensive procedure and would provide little benefit
to class members. 114 The financial burden of giving notice falls on the class
representative, at least initially, and a requirement of individual notice could easily
prevent suit from ever being brought. While media publication more easily permits
suit to be brought, it must be emphasized that claimants are in no way relieved of the
massive and expensive task of tracking down class members, individually or
collectively, and encouraging or cajoling them to opt into the action after the complaint
has been filed by the plaintiff and admitted by the court.

If after media publication of the claim, the court "admits the complaint"
(determining that a class action may be brought), a court official (the secretario
judicial) will publicize in the media a set of specific rules as to how affected
consumers may join the class action. This "public calling" varies with the category of
class action determined by the court: where class members are identifiable or
reasonably identifiable, the action will continue with their joining the proceeding in
accordance with the specified procedure. But if the court determines that class
members are not identifiable or reasonably identifiable, Article 15 requires that the
proceedings be suspended for a maximum of two months following media publication
of the public calling.1 15 During this time any aggrieved consumer may identify himself
and join the proceedings. After this period has elapsed, the proceedings continue with
the participation of those consumers who have joined. No one may join after
proceedings have resumed. The Freshfields law firm has described the notice
procedure:

Once the claim has been filed and admitted by the court, the affected
consumers will be called in accordance with specific rules so that
they can join the proceedings. Unlike quasi-class actions, where a
collective action is brought, the public calling will not suspend the
proceedings. Affected consumers may join the proceedings at any
time but may participate only in those parts of the procedure that
have yet to take place.

11 6

notification in the final phase, execution, to inform them about payment (for this we use
registered letters).

Polo Interview, supra note 68.
... See Mullane v. Central Hanover Bank & Trust Co, 339 U.S. 306, 319 (1950) (notice reasonably

calculated to reach most of those affected should protect the interest of all because those notified can assert
objections on behalf of all).

"' "When class members' claims are too small to be individually litigated, the expense of mailing tens
of thousands of complex legal documents to bewildered recipients produces less benefit to the class than
would other ways of publicizing the action." FLEMING JAMES JR. ET AL., CIVIL PROCEDuRE 662 (5" ed.
2001). See also Kenneth Dam, Class Action Notice: Who Needs It?, 1974 SuP. CT. REV. 97 (1974).

115 Law on Civil Procedure, art. 15 (B.O.E. 2000, 323).
116 FRESHFIELDS BRUCKHAUS DERINGER, supra note 89, at 51. "As above in quasi-class actions,

affected consumers who have not joined the proceedings cannot ask for provisional enforcement of the
judgment in their favour and will be bound by the final result of the proceedings."
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In the United States, Rule 23 requires that a class be defined1 
17 so that there might

be identification of who comprises the class, who must be notified if notification is
required, who would be bound by the judgment, and whether the class is of a type
authorized by the rule. Because there is no opting into the American class action no
affirmative action is required of members it is more inclusive than the Spanish class
action. Anyone who falls within the class definition, though not a party to the suit, is
a member who will be bound by the judgment. The only exception is for those
members who exercised their right to opt out of damages classes certified under Rule
23(b)(3). Having excluded themselves from the class judgment, these opt-outs need to
prevail in their own independent actions in order to recover." 8

The right to opt out of a Rule 23(b)(3) action in the United States is critically
important to members who have large, substantial claims and want to litigate
individually. But a right to opt out probably means little to someone whose claim is
weak or relatively small as some individual claims could be and who does not
want the expense or bother of suing on his own. Therefore, opt-out rights in Rule
23(b)(3) actions are often not exercised.119 This study provides some evidence that
Spaniards too tend generally to participate in class suits: Mr. Ortega stated that, based
on OCU's tracking of choices made by class members over the years, the great
majority elect to join and become party to the proceedings.

D. The Declaratory Stage of the Proceedings

American class action procedure requires the court to determine at "an early
practicable time" whether to certify the action as a class action. 12 The Spanish statutes
do not provide for a comparable certification procedure and contain no direction about
the timing of a determination whether a suit may proceed as a class action. In practice,
however, it is at the declaratory stage of the proceedings that, in deciding whether to

117 FED. R. CIV. P. 23(c)(1)(B).

. Opt-out rights in American class actions are limited. The right of self-exclusion exists for only one
of the four types of class actions-the Rule 23(b)(3) damages action, where commonality among class
members is found to outweigh separate questions of law or fact concerning individual members' claims and
a class action is determined to be a superior means of resolving the particular dispute. In exceptional
circumstances, American courts may exercise their discretion to allow members to opt out of the three other
types class actions-the (b)(1)(A), (b)(1)(B), and (b)2) actions. But because those classes are thought to be
more cohesive than (b)(3) classes, where the circumstances of individual members may vary substantially,
Rule 23 does not accord members of the three other classes a right to exclude themselves. See Eubanks v.
Billington, 110 F.3d 87 (D.C.Cir. 1997). The (b)(1)(A) and (b)(1)(B) actions may be brought when separate
actions would prejudice the interests of class members or the party opposing the class. The (b)(2) action is
used where injunctive or declaratory relief is sought, principally in civil rights cases.

19 Empirical studies by the Federal Judicial Center in the United States show that only a small
percentage of class members in 23(b)(3) actions choose to opt out. An overwhelming majority of members
see no disadvantage, and possibly some benefit, in remaining in the class. See THOMAS E. WILLGING ET

AL., EMPIRICAL STUDY OF CLASS ACTIONS IN FOUR FEDERAL DISTRICT COURTS: FINAL REPORT TO THE

ADVISORY COMMITTEE ON CIVIL RULES (1996).

1.0 See FED. R. CIV. P. 23(c)(1)(A). A class is "certified" in the United States upon court findings that
it satisfies four threshold prerequisites under Rule 23(a) and falls within one or more sub-categories of class
actions under Rule 23(b).
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"admit the complaint," the court will also decide whether class litigation may
proceed.

121

The distinction between the two categories of classes is critical at the declaratory
stage. For example, a plaintiff consumer association may treat a class as diffuse
because it found that members of the damaged class were unidentifiable, and thus it
could not furnish the court with a list naming them. If the court agreed that the class
was diffuse, it would admit the complaint and suspend the proceedings so that affected
consumers would have an opportunity to join the action. But if the court disagreed,
concluding that members were identifiable, it may dismiss the action because of
plaintiff's failure to name individuals.

Determining whether consumers are identifiable can be difficult, because it may
require ascertaining different and variable facts about individuals constituting the
group. The Civic Consulting study commented on the difficulty of determining class
identity where, over time, there may have been a shifting of membership between the
two categories of classes.122 Freshfields commented that it is sometimes difficult to
distinguish between the two categories of classes, but that the party wanting to
commence a class action may request the court in preliminary proceedings to assist in
identifying class members:

the question of which kind of group action should be brought is not
a matter of choice but rather is determined by whether the affected
consumers can be identified or not. In some cases, it is clear which
kind of action should be taken, whereas in others this can be a
difficult question.

the entity wishing to commence a group action may request the
court, in preliminary proceedings, to take the relevant measures to
identify the affected consumers. Depending on the results of such
measures, a collective or a quasi-class action will be commenced as
appropriate. 123

1 In Spanish civil procedure, once the complaint has been filed, the Judge makes an initial

determination ex officio concerning "the jurisdiction and objective competence, where appropriate, as well
as territorial competence, and [verifies] whether the prerequisites on capacity, representation and Court
Procurator are met, prior to delivering a Ruling admitting the complaint." De los Santos & Iglesias, supra
note 97, §4 (on file with author) (emphasis added).

1. CIVIC CONSULTING& OXFORD ECONOMICS, supra note 72, at 10. The Civic Consulting and Oxford
Economics study concluded that distinguishing between identifiable and unidentifiable classes can be
difficult, in part because the composition of a class may change over time:

According to Section 6 [CPA], members of the group affected by the damaging fact
have to be determined or easily determinable. It will be difficult that groups may give
evidence about this requirement because it depends on different and variable
circumstances so the initial collective, which was determined or easily determinable,
may become a non-determined group if other injured people appear later and they
have not been identified yet.

Id.
12 FRFSHFLDS BRLCKHALS DFRINGFR, supra note 89, at 52, 52 n.50.

2016]



COLUMBIA JOURNAL OF EUROPEAN LAW

After a plaintiff has tried to obtain all information bearing on identity and has
publicized the approaching filing of a claim in the media, it is still necessary to
assemble the data and present it to the court at the declaratory stage to show that class
members are identifiable. This process has often proven to be cumbersome for the
parties and time-consuming for the court.12 4 OCU has found it necessary on occasion
to add to its regular workforce solely for the purpose of gathering information
necessary to identify class members. It said that the practical problems attending the
identification of class members are a serious challenge to group litigation. In cases
where it is difficult or onerous to identify members, the plaintiff risks dismissal if it
does not spend the time and money necessary to identify the affected consumers. Mr.
Ortega commented that some courts have taken a stringent approach to the question
of class identity by ruling in difficult cases that aggrieved persons were identifiable
and granting dismissals for the failure to provide sufficient evidence of their identity.
He stated that to strengthen class action procedure, courts should be guided by a more
balanced policy.

E. Actions by Private Lawyers on behalf of an ad hoc Group of Injured
Consumers

Where consumers aggrieved by a common wrong are identifiable, they may be
represented by any consumer association, whether or not designated as "representative
in accordance with the law." Alternatively, identifiable consumers may be represented
in a class action where a majority of the injured constitute an ad hoc group and the
group itself files suit. Private lawyers and law firms in Spain-without the
involvement of consumer associations have taken the initiative to represent ad hoc
groups of injured consumers and file class suits. An example of such a group might
be the Madrid taxi drivers who claim that VW's fixing their Skoda and SEAT vehicles
resulted in increased fuel consumption and decreased horsepower. Do these cabbies
constitute an identifiable group? Yes. They became identifiable by obtaining
occupational licenses from a governmental body and by joining their trade association,
AGATM.

The availability of class litigation by ad hoc groups of consumers increases public
access to justice. It permits injured persons to enjoy the benefits of collective redress
even if no consumer association has sought to represent them or if they do not seek
such representation. But suits by ad hoc groups of injured consumers are not
automatic. They cannot be maintained without someone investigating a particular
harm; determining that it is actionable; ascertaining that the injured are identifiable;
organizing an ad hoc group of the aggrieved; seeing to it that a majority of the injured
join the group; and advertising the claim in the media before suit is filed. These are
tasks that, by their nature, might best be performed or directed by law-trained persons.
In such actions, the class will consist of all identifiable consumers aggrieved by the
common wrong and the lawyers who organized the action will be counsel for the

14 Polo Interview, supra note 68 (Leonardo Polo's responsibilities as OCU's Legal Advisor, include

collecting all letters sent by OCU advising class members of the approaching filing of a complaint and
gathering other data bearing on class identity. He stated that these materials are often so voluminous that
bringing them to court requires the use of so many boxes or suitcases as to provoke mild dismay among
lawyers and court personnel.).
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group. In the United States, the practice of lawyers taking the lead in organizing class
litigation is a familiar one.

It is possible that a particular harm suffered by a group of identifiable persons
may be of a type that a consumer association would be unwilling to sue upon even
though it has standing to do so. An association, for example, might not pursue a
meritorious consumer claim because of budgetary constraints or because the claim lies
outside its field of interests. If an association chooses not to act in such a case, the
ability of private lawyers to bring a claim that would otherwise not be brought serves
to increase public access to justice.

Since litigating a class action is costly and time-consuming, it is to be expected
that private lawyers will file such suits only where there is potential for a sufficient
recovery at trial or, more likely, a settlement without trial. Consider a class claim that
would be willingly and properly brought by either consumer associations or private
lawyers. Is it possible that the interests of private lawyers and consumer associations
in providing representation might collide and create tensions between the two groups?
Might consumer associations and the plaintiffs' bar be in competition with one
another? In selecting claims and filing class suits, might private lawyers pick off the
low-hanging fruit, leaving less attractive cases to be brought by consumer associations
or not at all?

If consumer associations were seeking to maximize the number of suits they
brought on behalf of consumers, perhaps they could be viewed as competitors of
private lawyers, but that is probably not the case. Consumer associations are
constrained by the resources at their disposal, limiting the litigation they can carry on.
Further, the purpose of any consumer association is to protect the rights of consumers,
not to earn income. None of an association's interests are diminished when private
lawyers provide injured consumers with access to justice.

F. Res Judicata and Opt-in Class Actions in Spain

Whether a class action is brought on behalf of identifiable or unidentifiable
persons, class members have the opportunity to join the proceedings, become parties,
and participate in the action. Members also have the option to not join and to remain
non-parties. Spain does not have an opt-out system. Thus, no aggrieved person can
avoid being bound by the judgment by opting out as he could in the United States. The
only choice for class members in Spain is to opt in to the action or not to do so. If the
class prevails in litigation, the favorable judgment will benefit not only the class as a
whole, but also the parties to the proceedings members who had opted into the
action. As parties, these class members are allowed to present individual claims for
damages in provisional enforcement proceedings in the court rendering judgment
the court in which the class prevailed.

A familiar principle of procedure in both common law and civil law systems is
that resjudicata binds only the parties to the proceedings and that a judgment neither
benefits nor prejudices non-parties. But it is recognized that strict observance of this
principle would make class action procedure impossible and that class judgments must
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bind non-party class members. 125 However, situations in which absentee members are
bound should be scrutinized for fairness, notice, and adequacy of representation.126

Article 222(3) of the CPA concerns the res judicata effect of class actions.
Although the statute is not precise in identifying which effects on non-parties might
occur, its language is broad enough to permit an interpretation that the judgment may
either benefit or burden class members who did not opt into the action.12 7 The matterof benefitting or burdening non-party class members is next considered.

1. Benefitting Non-Party Class Members an Ultra Partes Effect:

Where the class prevails, the statute permits an ultra partes effect by allowing a
class judgment to benefit not only members who had opted into the action, but also

128members who had not opted in and did not become parties. The court rendering
judgment will specify the terms under which both participating and non-participating
class members may recover on their claims. If, for example, a taxi driver did not opt
into an action brought against VW on behalf of cabbies and the class took judgment,
the absentee would still be able to enjoy the benefit of a class victory. However, these
absentees, unlike members who had opted in, must present their claims, not in the
court rendering judgment, but later in the court enforcing the judgment.

At first glance, this procedure may take on the appearance of what in the United
States would be called a third-party's use of issue preclusion.12 9 In an American court,
a plaintiff can enjoy the benefit of a judgment won by another party if it satisfies the
discretionary doctrine that qualifies the offensive use of collateral estoppel. 130

However, courts in the United States are hesitant to apply the doctrine where the
plaintiff could have asserted his claim in the earlier action but instead took a wait-and-
see approach to litigation.

131

15 Taylor v. Sturgell, 553 U.S. 880, 884 (2008) ("It is a principle of general application in Anglo-

American jurisprudence that one is not bound by a judgment in personam in litigation in which he is not
designated as a party or to which he has not been made a party by service of process." Hansberry v. Lee,
311 U.S. 32, 40, 61 (1940). Several exceptions, recognized in this Court's decisions, temper this basic rule.
In a class action, for example, a person not named as a party may be bound by a judgment on the merits of
the action, if she was adequately represented by a party who actively participated in the action.).

116 See Gidi, supra note 91, at 388 ("Thus, the doctrine of res judicata is probably the single most
important element of any class action legislation.").

17 Law on Civil Procedure, art. 222(3) (B.O.E. 2000, 323).
. Id. arts. 221,519.
1"9 In general, civil law systems recognize the doctrine of claim preclusion but not issue preclusion.

See Gidi, supra note 91 at 385.
1"0 In the United States, the offensive use of collateral estoppel by a third-party was approved by the

Supreme Court in Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1978). Although the Court expressed
concern over the fairness of the doctrine, American "courts appear ready to apply collateral estoppel
offensively, at least against private parties, where it would not be inequitable to do so." GEOFFREY C.
HAZARD ET. AL., PLEADING & PROCEDURE 1113 (11 th ed. 2015).

1.1 The Court upheld the use of collateral estoppel in Parklane, but the Court, in an opinion by Justice
Stewart, qualified the availability of the doctrine, as follows: "The general rule should be that in some cases
where a plaintiff could easily have joined in the earlier action or where ... the application of offensive
estoppel would be unfair to defendant, a trial judge should not allow the use of offensive estoppel." Parklane
Hosiery, 439 U.S. at 351.
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But in a Spanish class action an ultra partes benefit for non-participating class
members seems to be justified. While traditional principles of resjudicata would bar
non-party class members from asserting individual claims against the unsuccessful
class opponent, 13 countervailing considerations suggest that their claims should not
be precluded. The claims of these absentees rest upon the same evidence and legal
theories successfully presented by class action plaintiffs in the court rendering
judgment. Also, minimal demands are made on the court system where the claims of
non-party class members are consolidated and presented in a single proceeding in the
court enforcing the class judgment. In his discussion of the res judicata rules governing
class actions in another civil law system (Brazil), Professor Antonio Gidi wrote,
"There is no compelling reason for excluding non-party class members from the
benefits of a successful class action. ,133

2. Burdening Non-Party Class Members an Ultra Partes Effect:

Where the class prevails but non-party (non-participating) class members aren't
satisfied with their recoveries under the terms listed in the class judgment, may these
absentees sue the unsuccessful class opponent? Disappointed with his recovery, could
the non-participating taxi driver sue VW? The answer in Spain is no. Class members
who elected not to join the class action are precluded from bringing individual actions
either during or after class proceedings. 134 In this respect, as Freshfields'
memorandum explains, the Spanish procedure is more restrictive of suits by absentee
class members than the American procedure. In the United States, class members who
excluded themselves from a 23(b)(3) damages action are free to bring individual
actions against the class opponent whether or not the class opponent prevailed on

1 Resjudicata principles would bar these class members because class action judgments bind class

members. A judgment favorable to the class would preclude individual suits by class members.
1.. Gidi, supra note 91, at 390.
1' The Freshfields Braukhaus Deringer law firm stated its understanding of the resjudicata rules that

apply in a quasi-class action:
Parties not intervening in the proceedings will nevertheless be bound by the final
judgment of the Spanish court, which will list not only the individual (named)
beneficiaries but also the conditions that need to be fulfilled for any other party to
benefit from the judgment, not having been a party to the proceedings. However,
affected consumers who have not joined the proceedings cannot ask for the
provisional enforcement of the judgment in their favor.

Unlike the US class action system, there is no opt-out mechanism. In a sense, the
position is actually stricter; if affected parties who meet the conditions laid down in
the judgment do not wish to benefit from it, they are not actually entitled to take
separate action on their own. Any individual claimant wishing to have compensation
must wait until the final judgment, which will then be fully applicable to him he is
not able to take individual action during or after the group proceedings. The
judgments resulting from group actions are resjudicata for consumers affected by
the harmful event who did not take part in the proceedings.

FRESHFIELDS BRUCKHAUS DERINGER, supra note 89, at 50 (emphasis added).
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the class claim and those non-party class members may sue either during or after
class proceedings.135

Also, although Article 222(3) is interpreted to allow non-party class members in some
instances to benefit from a favorable judgment, its language also permits the
interpretation that non-party members could be burdened by an unsuccessful class
action.13 6 For example, a VW owner may choose not to opt into an action because he
has a high-value vehicle and would prefer to sue individually. If the class action is
lost, can the owner now bring an individual action? Under a res judicata rule that
appears to be unique to Spain, if the defendant takes judgment, all class members are
precluded from further suit, including those who did not join the action. 137 This
expansive view of resjudicata is based upon a literal construction of Article 222(3)138

1.. In the United States, opt-outs cannot be burdened by a class action judgment either as a matter of

claim preclusion or issue preclusion. See, e.g., In re TransOcean Tender Offer Secs. Litig., 427 F. Supp.
1211, 1219 (N.D. Ill. 1977). But an opt-out cannot benefit from a class action judgment and use it for its
preclusive effect against a class opponent. See Becherer v. Merrill Lynch, Pierce, Fener & Smith Inc., 193
F.3d 415, 433 (6th. Cir. 1999).

136 See Law on Civil Procedure, art. 222(3) (B.O.E. 2000, 323). The approach to res judicata in class
actions in Spain contrasts with the approach taken in Brazil. Antonio Gidi explains the Brazilian
approach:

Put simply, if the class action is decided in favor the group, all absent members of the class
benefit from the decision. If decided against the group, however, the class action is precluded
and no other class action can be brought again to represent the same group right, but the class
members are not bound by the decision; they can still go to court to pursue their individual rights
in individual actions... [T]he group in a Brazilian class action only has a single opportunity at
class litigation. Should the group prevail, not only the group as a whole, but all members will
benefit from the favorable decision. If the group loses, however, the group right will perish, and
any additional class litigation on the same controversy is precluded. In this respect, the class
decree is binding on the group as a whole, whether the decree is favorable or not. However,
individual rights stemming from the same controversy are not precluded, and the members retain
the opportunity to sue individually to vindicate their individual rights.

Gidi, supra note 91, at 389.
117 Ordinarily a judgment binds only persons who were party to a proceeding in which a judgment was

rendered. The Spanish resjudicata rule gives a wide effect to a judgment against a class, since it precludes
a non-party a non-participating class member from bringing a subsequent suit against the class
opponent.

1' The Garrigues firm explained how this statute is construed to bind non-participating class members
by a final judgment:

With regard to group actions, res judicata is regulated in Article 222.3 [CPA] which establishes
that resjudicata shall affect the parties to the proceedings in which it is ordered, and their heirs
and beneficiaries, as well as the persons, non-litigant parties, who hold the rights upon which
the parties' locus standi is based, pursuant to the provisions of Article 11 of the Law... [T]he
generalized opinion is that an effect of resjudicata ultra partes is in fact produced, thus affecting
(irrespective of a favorable or unfavorable judgment) all non-litigant parties because they are the
holders of the rights upon which the plaintiffs' locus standi is based.

De los Santos & Iglesias, supra note 97, §16.3 (on file with author).
This expansive view of the res judicata effect of a judgment adverse to the class is shared is by the Linklaters
law firm.

In Spain, would-be claimants have the opportunity to opt into collective proceedings and take
an active part in them, although the result of the case will ultimately bind all those affected by
the decision whether they opted in or not... They are free to "opt in" but not to "opt out" of the
proceedings, since they will be bound by the final decision no matter what they do. If they "opt
in," they will be able to claim their damages in the same proceedings within a certain time,
depending on the kind of collective action. If they stay out of the proceedings, they will
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and is at odds with resjudicata doctrine in practically all other class action regimes.139

In her overview of the Stanford-Oxford study, Professor Hensler summarized the res
judicata rules in both opt-out and opt-in systems in the countries surveyed: "In a class
action regime where private actors represent the class, if class members can opt out,
individual litigation may follow a class-wide adjudication or settlement; f class
members need to opt in, those who choose not to join the class may litigate
individually."140 The Spanish resjudicata rule in class actions does not fit the pattern
in the countries surveyed by the Stanford-Oxford study because, under Spain's rule,
if the class lost the case, the judgment would bar individual claims by non-parties
class members who had not opted into the action. In the United States, a resjudicata
rule that deprived a non-party of his day in court would be held to deny due process.

G. Contingent Fee Agreements

Contingent fee arrangements are prohibited or restricted in many jurisdictions
outside the United States, and they vary considerably in the jurisdictions that have
adopted them. Their common feature is that if the plaintiff-class loses the case, its
unsuccessful lawyer receives no fee. They provide greater access to courts because
they permit lawyers to act as lenders to clients who are financially unable to pursue
litigation. 141 In her study of statutory class action regimes in three common law

nonetheless be bound by the decision and able to benefit from it by filing their claim for damages
with the court enforcing the judgment... If the collective action is rejected by the court, all
affected consumers will be bound by that decision no matter whether they joined the proceedings
or not, and they will not be able to bring new actions (e.g. for damages) against the defendant
arising from the same facts (emphasis added).

LINKLATERS, COLLECTIVE ACTIONS ACROSS THE GLOBE A REVIEW (2011) (on file with author). But it
is debatable. A Civic Consulting study states the views of some Spanish commentators (Matin Lopez 2001,
p. 13; Siguero Estagnan 2004, p. 9 10; Lopez Jimn6z 2008) who disagree that consumers who do not
participate in a diffuse class action brought by a consumer association would be barred by res judicata from
later bringing an individual claim for compensation.

To sum up, the fact that an individual consumer cannot discuss about the general
issues analysed in the proceeding initiated by the consumer organisation does not
mean that he or she may not ask for a compensation as well as benefit from the
previous judgement according to Section 519 [CPA].

Civic Consulting, supra note 96, at 36.
1"9 See CHARLES ALAN WRIGHT ET. AL., 7AA FEDERAL PRACTICE & PROCEDURE § 1790 (3d. ed.

2014) (citing Pennoyer v. Neff, 95 U.S. 714, 5 Otto 714 (1877)). In the United States, "the general rule has
always been that a judgment in an in personam action is not binding on anyone who has not been designated
as a party and served with process." Id.

140 Hensler, supra note 2, at 21.
141 Under contingent fee (no win, no pay) agreements, the attorney advances court costs and out-of-

pocket disbursements (to be repaid by the client upon resolution of the suit).
If plaintiff wins or gets a settlement, plaintiffs lawyer receives a substantial fraction
of the plaintiffs recovery. Most frequently, this is one third, but it is also common to
provide that the lawyer will receive an increasing percentage depending on whether
the case settles before trial, is tried, or is appealed... Because of its entrepreneurial
implications, almost all nations but the United States have traditionally forbidden
contingent fees as encouraging lawyer over-reaching and greed. Recently, however,
England, France, Germany and other nations have legalized variants of the contingent
fee... The argument for contingent fees is that, especially where the American Rule
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jurisdictions Australia (the Federal Rule), Canada (principally the provinces of
Ontario and British Columbia), and the United State (Federal Rule 23) Rachael
Mulheron describes the various contingent fee arrangements permitted in class
actions.

1 42

Traditionally, lawyers in Spain have not been compensated on the basis of such
agreements. 143 But in 2008, Spain's Supreme Court ruled that the prohibition of
contingent fees violated Spanish Competition Law by restraining client and attorney
from freely setting the price of legal services.144 The Supreme Court's ruling allows
consumer associations to negotiate contingent fee agreements with attorneys in class
actions. It also allows private lawyers and law firms to enter into such contracts with
ad hoc groups of injured consumers in such litigation. OCU employs outside counsel
when if files a class action, but it has not negotiated contingent fee contracts with them
and has indicated an intention not to do so. One commentator has written that in Spain,
"in recent years, group actions have increasingly been funded by private lawyers and
law firms on a contingency fee basis."145

It is not clear that the Court, in approving contingent fee contracts in 2008, was
also influenced by the advent of class action procedures in 2000, but Professor Hensler
notes that "putting class action procedures on the books can exert pressure to remove

prevails, they provide access to the courts for plaintiffs unable to pay their lawyers
in advance...

GEOFFREY C. HAzARD ET. AL., CIVIL PROCEDURE 51 (6th ed. 2011).
1" RACHAEL F. MULHERON, THE CLASS ACTION IN COMMON LAW LEGAL SYSTEMS: A

COMPARATIVE PERSPECTIVE 469 (
2 0 0 4

). The author furnishes brief descriptions of five types of contingent
fee arrangements utilized in these jurisdictions.

Speculative fee the lawyer is paid a standard fee if the class wins, and is paid
no fees if the class loses

Base multiplier the lawyer is paid an uplift fee (calculated by means of the
(or lodestar) fee number of hours reasonably spent on the basis of time sheets

recorded by the lawyers, multiplied by a reasonable hourly
rate of compensation, multiplied by a factor that identifies the
risk that the case involved, say between 1 and 5) if the class
wins, and is paid no fee if the class loses

Uplift fee the lawyer is paid, in addition to his usual fee, an agreed flat
amount or percentage uplift of the usual fee or of the party and
party costs recovered, if successful, and is paid no fee if the
class loses

Percentage of the lawyer is paid a set % of the quantum of damages
recovery fee recovered by the class if the class wins, and is paid no fees if

the class loses
Sliding percentage the lawyer is paid a % of the quantum of damages recovered
of recovery fee by the class, but on a scale varying according to when the

proceedings are resolved (eg, 20% of recovery if settlement
reached within certain period, 25% if settled prior to trial, 30%
if matter proceeds to hearing)

1 Bar associations frequently published schedules of recommended fees for particular legal services,
but contingent fees were generally prohibited. Id.

144 In November 2008 the Spanish Supreme Court invalidated Article 16 of the Code of Ethics of the
National Bar Association which banned contingent fee agreements. See S.T.S., Nov. 4, 2008 (I.T.S. No.
6610); see also Gomez Liguerre & Ruiz Garcia, Lawyers'Fees, Competition Law and Contingent Fees, 1
INDRET. 1 (2009).

1" Guti~rrez de Cabiedes, supra note 90, at 176.
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or loosen the obstacles to using them."146 It is also unclear how the advent of
contingent fee agreements might affect motivation to file class actions in Spain. Would
any incentive to file class actions be offset by disincentives arising from the
unavailability of punitive damages in Spain? Aren't class actions unlikely to be
brought unless there is a possibility of a large jury verdict? Will motivation to file
class actions be affected by rules concerning the allocation of costs and legal fees
between the parties? Social scientists have studied the economic effect of contingent
fee contracts on class actions in other jurisdictions,' but their conclusions, and thissubject generally, are beyond the scope of this paper.

H. The American Rule and the English (Loser Pays) Rule

As for allocating attorney fees between the parties, the prevailing party does not
recover its costs and attorney fees from the loser under the American Rule. The rule
supposedly encourages a party contemplating litigation to bring actions less likely to
be won because if the plaintiff loses, he need not pay the costs and legal expenses of
winning party. Under the English (loser pays) Rule, said to be the rule in Spain, the
prevailing party recovers all or most of its costs and attorneys' fees from the loser.

Rigidly applied, if a consumer association lost a case, the loser pays rule would
require it to pay the costs and legal expenses of the prevailing party, burdening the
association and inhibiting it from bringing cases less likely to be won. But the lawyers
interviewed commented that the loserpays rule is not strictly applied in Spain and that
ordinarily a losing party will not be ordered to pay all of the costs of the winning party.
"In Spain, there is no straightforward 'loser pays' rule. Whether or not litigation will
be cost-free for a party must be analyzed on a case-by-case basis. In practice, a
successful party often does not recover all its costs."'1 48

The Civic Consulting study reported that "consumer associations do not need to
pay court fees and.. .courts can also decide not to apply the 'loser-pays principle.'1 49

In addition, in a quasi-class action, an order to a consumer association to pay costs is
arguably unenforceable because such an action is necessarily brought by a public
interest or representative consumer association eligible for public aid.150

146 Hensler, supra note 3, at 309.
147 See W.J. Lynk, The Courts and the Market: An Economic Analysis of Contingent Fees in Class-

Action Litigation, J. LEGAL STUD. 19, 247-60 (1990); see also Alon Klement & Zvika Neeman, Incentive
Structures for Class Action Lawyers, 20 J. L. ECON. & ORG. 102 (2004); Herbert M. Kritzer, Contingent-
Fee Lawyers and their Clients: Settlement Expectations, Settlement Realities, and Issues of Control in the
Lawyer-Client Relationship, 23 L. & SOC. INQUIRY 795 (1998).

14' FRESHFIELDS BRUCKHAUS DERINGER, supra note 89. Carlos de los Santos and Jaime L. Iglesias
write that Article 394 of the CPA requires the court to allocate costs to the loser "unless the Court finds and
justifies that serious defacto or dejure doubts exist in the case." De los Santos & Iglesias, supra note 97,
§ 18 (on file with author).

149 CIVIC CONSULTING & OXFORD ECONOMICS, supra note 70, at 100.
1"0 Alejandro Ferreres-Comella, Spain: Class and Group Actions, CDR NEWS (Oct. 3, 2009) (on file

with author).
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III. DIFFERING PERSPECTIVES ON AN EXPANDED ROLE FOR CLASS
ACTIONS IN SPAIN

Has membership in the European Union been an impetus for adopting a more
extensive regime of class actions in member states? OCU's past representative for
European and public affairs, Mr. Ortega, commented that, overall, the EU has been
ineffective in encouraging member states to adopt class-action procedures or
enforcement mechanisms.151 Noting the strong opposition of the European business
community to class actions, he reported that while the EU passed directives urging
member states to adopt laws protective of consumer interests, the measures
promulgated by the EU and adopted in Spain have been substantive in nature, not
procedural. In June 2013, however, the EU recommended that member states consider
adopting collective redress mechanisms for violations of rights granted under EU
law. 152 The recommendation discussed opt-in class actions, like Spain's. Spain took a
step forward in adopting a class action procedure in 2000. However, the Parliament
adopted an opt-in procedure. Policy-makers may wish to consider the more inclusive,
less cumbersome opt-out procedure as more likely to accomplish class action
objectives. Unsurprisingly, interviews with defense attorneys in Madrid confirmed
that in the Spanish business community there is no enthusiasm for an expanded role
for class actions, especially one modeled after the American procedure.

Mr. Ortega, who represented OCU in various international forums, said that
European critics of group litigation-those in Spain, but especially those in Germany
and France rail against the American class action and its claimed abuses. 153
However, OCU and other advocates of class actions maintain that they seek only to
improve public access to justice and do not urge adoption of either the American
model or a substantive rule of punitive damages.154 They argue that although there
may have been abuses attendant to class actions in the United States, the American
experience with the procedure has generally been successful and has greatly improved
public access to justice.

155

151 Ortega Interviews, supra note 66
151 See Commission Recommendation 2013/396/EU, On Common Principles for Injunctive and

Compensatory Collective Redress Mechanisms in the Member States Concerning Violation of Rights
Granted Under Union Law, 2013 O.J. (L 201) 60 (discussing the opt-in principle for claimant parties). The
recommendation discussed opt-in class actions, like Spain's. OCU, however, favors the opt-out type
because of its greater inclusiveness and cost-effectiveness.

151 Speaking of European attitudes toward class actions, Mr. Ortega reports that "there's been a strong
opposition, especially in Germany and France..." "[B]asically they argue that we don't want to reach the
American situation we don't want to have a class-action system like in America..." Ortega Interviews,
supra note 66.

154 Mr. Ortega's response to those who oppose class actions in Spain because of abuses in American
class actions is that their opposition "makes no sense because it's never been proposed to have an American
system, we don't talk about punitive damages, we don't talk about, I mean, even the way lawyers are paid
here is different." Ortega Interviews, supra note 66. For a discussion of punitive damages in class actions
in the United States, see Elizabeth J. Cabraser & Robert J. Nelson, Class Action Treatment of Punitive
Damages After Phillip Morris v. Williams, 2 CHARLESTON L. REV. 407 (2008).

155 Although Mr. Ortega does not urge that Spain adopt the American system of class actions, he does
not disapprove of that system for the United States. "But still, even if we had an American system, why not,
because that has proved effective. Okay, there have been some abuses, but that also motivates lawyers, they
give them the motivation to bring these kinds of cases. But... we're not even talking about that." Ortega
Interviews, supra note 66.
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Occasionally, the awards to consumers in Spain can be very substantial, as where
the alleged wrong resulted in death, serious bodily harm, the loss of a life's savings
(or the loss of a very expensive Audi). OCU reports, however, that such damage
awards are generally less frequent than those involving smaller amounts. Claims
asserted on behalf of Spanish consumers are sometimes for amounts so small that they
could be said to have negative value, because injured parties would not have enough
at stake to make it worthwhile to hire a lawyer and sue individually.

This appears to be true in VW's case. The vast majority of Spanish car owners'
claims are likely to be for relatively small amounts, and the automaker's s resources
are so massive that consumers would go uncompensated if individual lawsuits were
their only means of obtaining relief. Whether aggrieved consumers are represented by
private lawyers or consumer organizations, the aggregation of their claims into a class
action increases the likelihood of their receiving compensation. But the cost of
tracking down all the affected consumers and encouraging them to opt into the class
action has proven to be very high.

In the United States, if a large group of aggrieved persons have meritorious
claims, a plaintiffs' lawyer may choose to organize a class action even if the claims
are relatively small. The attorney's incentive to assert a class claim is provided, in part,
by the prospect of a large fee because of the size of the class or, if the wrongdoing was
particularly egregious, by a substantial award of punitive damages. However, such
damages are unavailable in Spain (and other civil law countries), and they furnish no
incentive to file class actions.

Even though punitive damages are unavailable in Spain, the total amount of car
owners' compensatory recoveries in the diesel scandal would alone constitute a potent
deterrent to wrongdoing. While the enormity of VW's potential liability worldwide
might even threaten the company's ability to survive, this particular carmaker is an
exceptional case. Spain's experience over the past twenty years shows that its class
action regime has not bankrupted companies or driven them out of existence, as has
occurred with more aggressive collective systems, such as the United States'.156

Critics argue that the American class action often provides little benefit to class
members and that its major beneficiary is the entrepreneurial lawyer who conceives
of the idea of bringing suit. But proponents claim that even negative value actions are
socially useful because they further the goals of efficiency, deterring wrongdoers, and
compensating injured parties. Negative value class actions in Spain can be expected
to achieve the same compensatory, efficiency, and deterrence goals as they achieve in
the United States.

156 The Civic Consulting study reported that no companies have bankrupted by class action judgments

in Spain. CIVIC CONSULTING & OXFORD ECONOMICS, supra note 70.
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Appendix

Spain: Extracts from Pertinent Legislation

Judiciary Act 1985
(Ley Orgfinica del Poder Judicial 6/1985, July 1)

On the Judiciary and the exercise of jurisdiction

Article 7.3
The Courts and Tribunals will protect legitimate rights and interests,
both individual and collective, and will ensure that no parties are
without defense. For the defense of collective rights and interests,
the only parties recognized to have standing are entities, associations
and groups that have been affected or are legally established for the
defense and promotion of such rights and interests.

Royal Legislative Decree 1/2007 approving the
consolidated text of the General Law for the Defense of
Consumers and Users
(Real Decreto Legislativo 1/2007, de 16 de Noviembre, por el que se aprueba el texto
refundido de la Ley General para la Defensa de los Consumidores y Usuarios)

CHAPTER I

Basic rules governing consumer associations

Article 23. Concept and purposes
1. Consumer associations are non-profit organizations, established pursuant
to the legislation regarding associations and fulfilling the specific
requirements set forth in this law, its implementing provisions and, where
appropriate, any regional legislation that may be applicable, and whose
purpose is to defend the legitimate rights and interests of consumers,
including the provision of information, training and education, both in a
general sense and in connection with specific goods or services.

Article 24. Capacity of consumer associations
1. The consumer associations established in compliance with this law, and
with any regional legislation that may be applicable, are the only ones that
will have capacity to act in the name and representation of the general
interests of consumers.
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The associations and cooperatives that do not fulfill the requirements set
forth in this law or in the applicable regional legislation can only represent
the interests of their members or of the association itself, but not the
general, collective or diffuse interests of consumers.

Civil Procedure Act 2000:
(Ley 1/2000, de 7 de Enero, de Enjuiciamiento Civil)

Article 6. Capacity to be a party to an action
The following can be a party to actions heard in the civil courts:

7. The groups of consumers affected by a damaging fact when the individuals
comprising that group are identified or are easily identifiable. To bring an
action it will be necessary for the group to be formed of a majority of the
affected persons.

Article 11 Standing to defend the rights and interests of consumers
1. Without detriment to the individual standing of the affected persons,
legally-established consumer associations will have standing to defend in
court the rights and interests of their members and of the association itself,
as well as the general interests of consumers.

2. When the persons affected by a damaging fact are a group of consumers
whose members are perfectly identified or are easy to identify, standing to
take legal action to safeguard these collective interests is held by consumer
associations, by legally-established bodies the purpose of which is the
defense or protection of consumers and also by groups of affected persons
themselves.

3. When the persons affected by a damaging fact are an unidentified or not
easily identifiable plurality of consumers, standing to bring an action in
defense of these diffuse interests is held exclusively by the consumer
associations that, as stipulated by Law, are representative.

Article 15. Publicity and participation in actions brought to protect
collective and diffuse rights and interests of consumers.
1. In actions brought by associations or bodies created to protect the rights
and interests of consumers, or by groups of affected persons, all individuals
who can be considered to have been harmed because they were consumers
of the product or service giving rise to the action will be informed of and
invited to participate in the action so that they can vindicate their individual
right or interest. This public call for participation will consist of the Officer
of the Court publishing a notice of the court's admission of the action in the
media of the territory in which the damage of the rights or interests became
manifest.
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The Public Prosecutor's Office will become a party to the proceedings when
the social interest in the matter justifies it. Any court that becomes aware of
the filing of this kind of action will inform the Public Prosecutor's Office so
that it may assess the possibility of becoming a party to the suit.

2. When the action is one in which the group of persons affected by the
damaging fact is identified or easily identifiable, the plaintiff or plaintiffs
must have previously informed all concerned parties of its intention to file
the action. In this case, after this public call is made, consumers can join the
proceedings at any time, but they can only participate in the judicial acts
which at that time can still be performed.

3. When the damaging fact affects a plurality of unidentified or not easily
identifiable persons, the public call for participation in the action will
suspend proceedings for a period that is not to exceed two months and that
will be determined by the Officer of the Court in each case taking into
consideration the circumstances or complexity of the fact and the
difficulties in identifying and locating the affected persons. The proceedings
will resume with the participation of all those consumers who have
responded to the public call, with no individual participation by consumers
being allowed after this point, although such individuals may still vindicate
their rights and interests as set forth in Art. 221 and 519 of this Law.

Article 221. Judgments handed down in proceedings initiated by
consumer associations.
Without detriment to the provisions of the preceding articles, judgments
handed down in actions initiated by consumer associations with the standing
referred to in Art. 11 of this Law will be subject to the following rules:

1. Where the object of the action is to obtain money relief or to require the
defendant to do, to abstain from doing, or to give a specific or generic thing,
a favorable judgment must individually identify the consumers who, under
the laws of consumer protection, are to be considered beneficiaries of the
judgment.

When individual identification is not possible, the judgment must specify the
data, characteristics and requisites necessary for a person to demand payment
and, where appropriate, apply for execution or participate in the execution if
the plaintiff association is applying for it."

2. If, as part of the judgment or as the principal or sole pronouncement, a
certain activity or conduct is declared illegal or contrary to the law, the
judgment will determine whether, pursuant to the legislation regarding the
protection of consumers, this declaration will have procedural effects on
persons who were not parties to this particular action.

3. If identified consumers are parties to the action, the judgment must
expressly rule on their claim.
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Article 222. Material res judicata.
3. Res judicata effect of judgments will affect the parties to the action for
which the judgment is handed down, and also their heirs and successors, as
well as non-litigating persons who are holders of the rights that underpin the
standing of the parties under Article 11 of this Act.

Article 256. Types of preliminary proceedings and petitioning the court
for them.
6. The person or association who intends to initiate proceedings for the
defense of collective interests of consumers can petition that steps be taken
to identify the members of the group of affected persons when, although not
identified, they are easily identifiable. For this purpose, the court will take
the appropriate steps to find out who the members of the groups are, taking
into consideration the circumstances of the case and the data supplied by the
requesting party. These steps may include requiring the defendant to
collaborate in the identification process.

Article 519. Executive action taken by consumers of favorable
judgments that do not individually identify the beneficiaries.
When the favorable judgments referred to in the first rule of Art. 221 do not
identify the consumers who are beneficiaries, the court handling the
execution stage, at the petition of one or more concerned parties and in the
presence of the defendant, will issue a ruling to resolve whether, in
accordance with the data, characteristics and requisites established in the
judgment, it recognizes such concerned parties as beneficiaries. Using this
ruling, the concerned parties considered to be beneficiaries can petition for
execution. The Public Prosecutor's Office can take action for the execution
of the sentence in benefit of the affected consumers.
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