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I. INTRODUCTION

This paper surveys recently published state-court appellate decisions
addressing issues of Texas administrative law as well as issues that may be of
particular interest to administrative law practitioners. An attempt at
categorization by subject matter has been made, but court decisions often do
not lend themselves to neat categorization in that they frequently cover more
than one topic. Each subject matter category has three subgroups: supreme
court decisions, Austin Court of Appeals decisions, and the decisions of other
courts of appeals throughout the state.
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The opening paragraph beneath each case provides the nature and
disposition of the case. Listed thereafter are "Key Points." Key Points are the
rulings or discussions considered of interest to administrative law
practitioners.
II. RULE CHALLENGES/CHALLENGES TO STATUTORY AUTHORITY

A. Supreme Court Decisions
Public Util. Comm'n v. City Pub. Serv. Bd, 53 S.W.3d 310 (Tex. 2001)
A city public service board and a utility challenged the validity of the Public
Utility Commission's ("PUC") wholesale electric transmission pricing rule.
The Travis County district court (Meurer) upheld the rule, granting the PUC
summary judgment. The court of appeals (Aboussie, Kidd, Patterson)
reversed, finding that the PUC exceeded its authority when it established the
rates for wholesale transmission service. The supreme court (EnQgh) affirmed
the court of appeals.
KEY POINTS:
Agency rulemaking-statutory authority. The court rejected language in
the court of appeals opinion indicating that statutory authority for ratemaking
is subject to application of a more stringent test than other agency authority.
The court stated, "[t]he basic rule is that a state administrative agency has only
those powers that the Legislature expressly confers upon it. But an agency
may also have implied powers that are reasonably necessary to carry out the
express responsibilities given to it by the Legislature. The power to set rates
is no different from any other power." The court further stated, "[ain agency
may not, however, exercise what is effectively a new power, or a power
contradictory to the statute, on the theory that such a power is expedient for
administrative purposes."
Weight given to agency's interpretation of its authority. The court stated,
"we consider the agency's interpretation of its own powers only if that
interpretation is reasonable and not inconsistent with the statute."
Substantive ruling. The court held that the PUC did not have the authority,
either express or implied, to set wholesale transmission rates for municipallyowned utilities. The court also found that the PUC acted outside of its
authority in establishing the access fee portion of the facilities charge for
wholesale transmission applicable to investor-owned utilities. The court held
that the access fee did not comport with the Public Utility Regulatory Act's
("PURA") requirements because "it requires payments without regard to
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whether actual services are provided." The court found that the "statute
contemplates that one utility will request transmission service from another,
and that the amount paid for that service will be based on the cost to provide
it." The access fee in the rule was not "based on the cost of providing
wholesale transmission service in any particular transaction" and therefore
violated the statute.
Legislative acceptance doctrine. The court rejected one party's argument
that the Legislature, by subsequently codifying the statute under which the
PUC had purported to promulgate the agency rule, had "accepted the
Commission's construction of [PURA]." The court reasoned, "[t]he
Legislature did not re-enact PURA95, but rather codified it. And the
Commission's interpretation of the statute at that time was new, and already
subject to a court challenge in this case. Finally, in 1999 the Legislature did
amend chapter 35 [and imposed a rate similar to but not the same as that in the
agency rule]."
B. Austin Court of Appeals Decisions
Steering Comms. for Cities Served by TXU Elec. v. Pub. UtiL Comm'n,
42 S.W.3d 296 (Tex. App.-Austin 2001, no pet.)
The cities challenged a rule promulgated by the Public Utility Commission
("PUC") pursuant to a statute permitting challenges to the PUC's rules
implementing electric competition to be filed directly in the Austin Court of
Appeals. The cities asserted that the PUC's rule restricting cities from buying
electricity as aggregators and then reselling the electricity to their citizens
violated the Public Utility Regulatory Act ("PURA"). An electricity
aggregator joins two or more customers into a single purchasing unit to
negotiate the purchase of electricity from retail electric providers. The PUC's
rule provided that reselling electricity to citizens did not constitute permissible
activity for an aggregator. The court of appeals upheld the rule.
KEY POINTS:
Statutory construction. The court upheld the PUC's construction of PURA
that formed the basis for the restriction on cities buying electricity for resale
to their citizens. The court set out the following standards for review:
"[c]onstruction of a statute by the administrative agency charged with its
enforcement is entitled to serious consideration, as long as the construction is
reasonable and does not contradict the plain language of the statute. This is
particularly true when the statute involves complex subject matter. As long
as the agency's ruling is-a reasonable reading of the statute, this Court will
affirm if that reading is in harmony with the rest of the statute, even if other
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reasonable interpretations exist. We do not look at individual provisions of
the statute in isolation; rather; we construe the statute as a whole. In
construing a statute, our objective is to determine and give effect to the
legislature's intent."
Argument not presented at the agency allowed to be asserted on appeal
because of the absence of opportunity to present to the agency. The cities
asserted that the PUC's rule unconstitutionally prohibited home-rule
municipalities from taking title to electricity as an aggregator. The opposing
utility asserted that the cities had waived this argument because it was not
presented to the PUC. The court declined to find a waiver because the PUC's
rule had not contained the restriction until it appeared in its final version and
PURA did not provide for the filing of any motion for rehearing before
seeking judicial review in the court of appeals. The court, however, rejected
the cities' argument, finding that the "legislature may limit" the powers of
home-rule municipalities and that the statute in question met the requirement
that such a limitation be imposed "with unmistakable clarity."
Public policy. The court also rejected the cities' public policy arguments.
The court found that "the Cities' policy arguments [were] persuasive;
however, [the court does] not determine policy."
Texas Dep't of Banking v. Mount Olivet Cemetery Ass'n,
27 S.W.3d 276 (Tex. App.-Austin 2000, pet. denied)
The Mount Olivet Cemetery Association sought a declaratory judgment that
certain funds from prepaid funeral contracts were not subject to abandoned
property statutes. The district court (Covington) entered judgment in favor of
the cemetery association. The court of appeals (Aboussie, Smith, Yeakel)
affirmed.
KEY POINTS:
Waiver of sovereign immunity in declaratory judgment actions. The court
rejected the banking department's claim that sovereign immunity barred a
declaratory judgment action to determine Mount Olivet's rights under certain
abandoned-property laws, finding that the Declaratory Judgments Act is a
"waiver of sovereign immunity from suits brought to construe statutes."
Ripeness. The court also rejected the department's contention that there was
no justiciable controversy because no agency order was in place affecting
Mount Olivet. The court reasoned, "ripeness does not require an actual
injury; Mount Olivet is only required to show that-an injury is likely to occur
.... [T]here is no requirement that an agency undertake an enforcement
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action before the potential subject of that action can file suit for declaratory
judgment" (emphasis added).
Abandoned property. On the merits, the court held that Mount Olivet was
not subject to the abandoned property laws.
Texas Gen. Indent Co. v. Workers' Comp. Comm 'n,
36 S.W.3d 635 (Tex. App.-Austin 2000, no pet.)
A workers' compensation carrier challenged the validity of a rule promulgated
by the Workers' Compensation Commission in a declaratory judgment action.
The Travis County district court (Dietz) granted a plea to the jurisdiction. The
court of appeals (Abousi, Smith, Patterson) affirmed.
KEY POINT:
Declaratory judgment challenging agency rule is precluded by prior
determination of the validity of the rule in an administrative appeal. The
court held that the trial court properly dismissed the declaratory judgment
challenging the validity of the rule because the plaintiff compensation carrier
had also challenged the rule in an administrative appeal in Galveston County.
The carrier had obtained an adverse judgment which was affirmed by the First
Court of Appeals in Houston. The Austin court, however, indicated
disapproval of the argument that the carrier could not have pursued the rule
challenge in the Travis County district court simultaneously with its
administrative appeal in Galveston. "[W]e believe that a challenge to an
agency rule should, under section 2001.038 of the APA, be brought in a Travis
County district court." The court nevertheless held that, by accepting the
decision of the Houston Court of Appeals, "the parties themselves are barred
from relitigating the issues raised therein." The court alternatively reached the
merits, upholding the validity of the rule.
Southwestern Bell TeL Co. v. Pub. UtiL Comm'n, No. 03-01-00114-CV,
2001 WL 838883 (Tex. App.-Austin July 26, 2001, pet. dism'd w.o.j.)
Southwestern Bell ("SWBT") challenged the Public Utility Commission's
statutory authority to conduct a contested case hearing and sought a temporary
injunction. The Travis County district court denied the requested temporary
relief. On an interlocutory appeal, the court of appeals (Yeakel, Patterson,
Powe) reversed and remanded.
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KEY POINTS:
Temporary injunctive relief to enjoin an agency hearing-probable harm.
The court of appeals held that the district court abused its discretion in
denying SWBT temporary injunctive relief. The court concluded that SWBT
had established probable harm in allowing the agency hearing to continue.
The court reasoned, "[t]he statutory rights claimed by SWBT, if they exist, are
larger than and different in character from a moral right to be free from the
mere expense associated with a hearing before the [agency]. The substance
of SWBT's claimed rights is a right to be free of agency regulation in
particulars the legislature has reservedfor itselfas the sovereign's immediate
representatives. It seems to us then that the rights claimed by SWBT cannot
be compensated by money if destroyed by unlawful agency action."
Temporary injunction-probable right to recover. The court also found
that SWBT had met the necessary showing of a probable right to recover. The
court indicated that, when there is clear evidence of irreparable injury, there
is a "less stringent requirement of certainty of victory." The court held that
"SWBT is required to show only 'that a bona fide issue exists as to [the
company's] right to ultimate relief "and concluded that "the record certainly
demonstrates such a bona fide issue as to SWBT's claimed statutory rights
and the [agency's] alleged want ofjurisdiction."
Restrictions on agency authority. The court recited several restrictions on
agency authority. "The [agency] is a subordinate body that derives all its
powers from the legislature and exercises those powers subject to legislative
control. And where the legislature qualifies a delegated power by specifying
a method for its exercise, '[t]he prescribed method excludes all others, and
must be followed.' 'An administrative agency... is a creature of statute and
must live within the statutes entrusted to its administration.' "
Preservation of the status quo. The court emphasized the importance of
preserving the status quo in resolving the merits issue of whether the agency
had authority to conduct the hearing. The court said, "the legal or factual
issues of a case may themselves dictate that an accurate assessment and
determination of legal rights can be secured only by a temporary injunction."
Authority to conduct a hearing on some matters is not a basis for
authority to conduct a hearing on other matters removed from agency
authority. The court rejected the commission's argument that, because it had
authority to conduct the hearing regarding SWBT as to other issues being
addressed, the court had no legal basis for enjoining the hearing. The court
reasoned that SWBT's challenge to the commission's statutory authority was
that "the PUC is entirely without power to reduce further the company's
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switched-access charges for any purpose" and that "the legislature has
withdrawn the matter of the amount of such charges from the [agency's]
authority for allpurposes."
The public interest and balancing the equities. While the court recognized
that the public interest and hardships attendant on issuing injunctive relief had
to be considered, the court found no public-interest factor that "requires that
SWBT's claimed statutory rights must be extinguished before a trial on the
merits is held to determine that such destruction is within the [agency's]
delegated powers and therefore a lawful destruction."
Texas State Bd of Plumbing Exam'rs v. Associated PlumbingHeating-Cooling Contractors of Tex, Inc, 31 S.W.3d 750
(Tex. App.-Austin 2000, pet. dism'd by agr.)
An association approved to provide materials for continuing professional
education for licensed plumbers challenged agency rules adopted by the board
and also sought a declaratory judgment regarding the proper construction of
a statute. The Travis County district court (Garcia) construed the statute, held
the rules invalid, and ordered the board to pay attorney's fees. The court of
appeals (Jones, Kid. and Yeakel) affirmed.
KEY POINT:
Award of attorney's fee in declaratory judgment action. The board did not
challenge the determination that its rules violated the statute but appealed only
the award of attorney's fees, contending that the Administrative Procedure
Act ("APA") did not authorize an award of attorney's fees in a declaratory
judgment action challenging the validity of a rule. The court agreed that
attorney's fees were not recoverable under the APA and that the Uniform
Declaratory Judgments Act ("UDJA"), which authorizes suits against agencies
to construe statutes, could not be used merely as a vehicle to award attorney's
fees. The court then indicated that if the interpretation of the statute had
served only to determine the validity of the rule, an award of attorney's fees
would have been improper. The court concluded, however, that the trial court
"not only construed the statute to determine that there were no conflicts and
that the%rule was invalid, but also construed the statute to determine and
declare the contract between the board and the Engineering Extension Service
void." The court also found significant the fact that the trial court issued
injunctive relief to prevent performance under that contract. "We hold that
these acts went beyond merely challenging an administrative rule."
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III. ADMINISTRATIVE APPEALS
A. Supreme Court Decisions
City of Corpus Christiv. Pub. UtiL Comm'n, 51 S.W.3d 231 (Tex. 2001)
Cities and various other parties challenged a final order of the Public Utility
Commission authorizing securitization of regulatory assets and imposing
transition charges on ratepayers to pay for the securitization bonds. One
party, Power Choice, challenged the constitutionality of the statute. The
Travis County district court (Dietz) found the statute constitutional and upheld
the order. On direct statutory appeal, the supreme court (per curiam, with
concurring and dissenting opinions) affirmed.
KEY POINTS:
Transition charges are not an unconstitutional taking. The court rejected
Power Choice's facial challenge that the transition charges to ratepayers
arising from securitization of regulatory assets resulted in an unconstitutional
taking without compensation. The court reasoned, "[i]t is within the
Legislature's province to decide that all segments of the power industry,
including new consumers, should bear the costs of partial deregulation
through rates."
Transition charges are rates not taxes. The court also rejected the argument
that these charges constituted taxes rather than rates and violated the
constitutional requirement that taxes be levied only for public purposes. "The
fact that the Legislature has chosen to continue to require consumers to pay
the costs represented by a utility's regulatory assets under a different
mechanism than it did under the prior regulated regime does not transform
what were undeniably utility rates into taxes."
Transition charges are not state expenditures. The court held that the
transition charges were not a grant of public money to private corporations in
violation of article III, § 51 of the Texas Constitution, concluding that the
charges were not state expenditures but were instead "an allocation of a
utility's costs between electric power consumers and a utility's shareholders."
The court addressed a number of challenges to the commission's
interpretation and application of the pertinent statutory provisions.
Statutory construction. In upholding the commission's interpretation of a
particular part of the statute, the court stated, "[t]hat interpretation is
reasonable and does not contradict any plain language in [the statute]. It is
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also consistent with the Legislature's directive that historical data is to be used
in applying the other component for allocating transition charges. . . . We
accordingly accept the commission's construction of [the statute] in this
regard."
Weight given to the agency's interpretation. In upholding the commission's
interpretation of another statute, the court stated, "[a]s we explained above and
as we explain today in [another case,] when faced with an ambiguous code
provision, we give some deference to the commission's interpretation when
it is reasonable and does not conflict with the code's clear language."
More statutory construction. The court was split on the proper interpretation
of one statutory provision. The majority concurring opinion criticized the
dissent and explained its own ruling upholding the commission as follows,
u[the dissent] argues that the dilemma facing the commission and parties in
this case is simply inescapable without legislative solution. We recognize that
we cannot alter a statute's plain meaning merely to make it more workable,
but as we have explained, we believe our reading of [the statutory provision]
is faithful both to its language and to [the Act's] purposes."
Due process in administrative hearings. The court set out the following
standard for due process in administrative hearings: "[t]his Court has held that
in administrative proceedings, due process requires that parties be accorded
a full and fair hearing on disputed fact issues. This requirement includes the
right to cross-examine adverse witnesses and to present and rebut evidence.
But due process does not require that administrative proceedings have the full
procedural framework of a civil trial. '[D]ue process is not so rigid as to
require that the significant interests in informality, flexibility, and economy
must always be sacrificed.' "
Necessity of showing harm in conjunction with due process claim. While
the court rejected the claim that due process was denied in terms of the time
given to prepare for the hearing and the time allowed for examination, the
court chastised the commission for its failure "to offer an adequate
explanation of why, in a case of such public importance, it so severely
restricted the time for cross-examination of witnesses." The court indicated
that it rejected the claim because the cities had "failed to demonstrate harm
flowing from the commission's actions." But the court also stated, "[w]e do
not condone the truncated hearing schedule that was established in this case."
Need to show harm arising from violation of procedural rules or statutes.
Finally, the court found that the commission's technical violation of its own
rule in approving a non-unanimous settlement without conducting a hearing
on the reasonableness of the non-unanimous stipulation did not form the basis
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for reversal on due process grounds. "[W]e have previously held that failure
to follow procedural requirements of statutes or rules is not reversible error
without a showing of harm. The Cities have not demonstratedthat they were
harmed by the procedure followed by the commission."
TXUEle. Co. v. Pub. UtiL Comm'n, 51 S.W.3d 275 (Tex. 2001)
This case is another appeal by various parties, including the affected utility
TXU, of a final order of the Public Utility Commission authorizing
securitization of regulatory assets. The Travis County district court (Dietz)
reversed the order in part on challenges made by TXU. On a direct, statutory
appeal, the supreme court affirmed the district court on its reversal of the
order, found additional error in the order, and remanded.
KEY POINTS:
Statutory construction. Like the previous securitization case, this case also
presented difficult questions of statutory construction. The court rejected both
the commission's and the utility's interpretation of the statutory provision in
question, opting for the "middle ground" position selected by the district court.
The court upheld the commission's interpretation of the statute as authorizing
it to employ a present-value test in determining the amount of assets to be
securitized in addition to the present-value test already found in the statute,
but the court required the commission to impose the additional test using time
periods that comported with the recovery periods under the new regulatory
scheme rather than the old one.
More statutory construction. The court also reversed the agency order
because it evaluated the regulatory assets on an individual basis. The court
concluded that the statutory scheme required the assets to be evaluated in the
aggregate. The court rejected the commission's interpretation because "the
[Public Utility Regulatory Act] does not support the commission's position."
Advisory and premature findings. The commission had made findings
regarding a loss on reacquired debt and directed the utility to make an
adjustment regarding this debt in future proceedings. The court upheld the
district court's determination thatthese findings were advisory and premature.
Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559 (Tex. 2000)
A teacher sought judicial review of the school district's decision not to renew
her contract. The Montgomery County district court (Alworth) ordered her
reinstated. The Beaumont Court of Appeals (Farris) affirmed. The supreme
court (Hankinson) affirmed.
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KEY POINTS:
School board lacks authority to make additional findings of fact. The
court held that the Education Code, which delegates the fact finding role in
teacher employment disputes to a hearings examiner, did not permit the
school board to "ignore those findings [of the examiner] with which it
disagrees and substitute its own additional findings." Only findings not
supported by substantial evidence may be rejected or changed. The court
reasoned, "[i]f a board could find additional facts, resolving conflicts in the
evidence and credibility disputes, it would then be serving as its own
factfinder."
Board's authority to make ultimate policy decision. The court went on to
state that a school board is not required to "simply accept an examiner's
recommendation" but may "reject or change conclusions of law or the
proposal for relief." The court concluded that this ability "preserves a school
board's authority and responsibility to interpret its policies."
Limits on board's authority to reject an examiner's recommendation.
The court nevertheless upheld the prior judgments requiring the teacher to be
reinstated because, "while the Board could rely on the undisputed evidence in
the record to reach its conclusion of law, that evidence... does not support
the only basis for the nonrenewal." Thus, the court found that the board's
attempt to replace a disputed fact finding with a conclusion of law and to
make that conclusion the basis for nonrenewal was impermissible.
Texas Dep't of Pub. Safety v. Barlow, 48 S.W.3d 174 (Tex. 2001)
A driver appealed a license suspension arising from his refusal to take a breath
test. The Brazos County court at law (Ryan) reversed and rendered judgment
for the driver. The court of appeals (Davis) dismissed the appeal for lack of
subject matter jurisdiction. The supreme court (O'Neill) reversed, finding that
the court of appeals had jurisdiction, and remanded. Justices Hecht and Owen
concurred.
KEY POINT:
Driver's license suspensions-determining amount in controversy for
purposes of appeal. Jurisdiction in the courts of appeals is limited to when
the amount in controversy exceeds $100. The supreme court held that the
amount in controversy turns on the "subjective value of [the] privilege." The
court observed that a driver's license costs $24 and the reinstatement fee for
a license is $100. "These amounts indicate a minimum value that a driver
such as Barlow is willing to pay for the privilege of driving and together meet
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the minimum jurisdictional threshold." In a concurring opinion, Justice Hecht
observed that "[t]he amount of the fee that the government charges for a
particular license rarely has anything at all to do with the value of the license
to the licensee or the amount the licensee would be willing to pay for the
privilege conveyed."
Texas Dep't of Pub. Safety v. McLendon, 35 S.W.3d 632 (Tex. 2000)
Applicant for a hand-gun license appealed the denial of the license. The
Tarrant County Court at Law No. 2 (Ashworth, J.) affirmed; The Waco Court
of Appeals (Davis) reversed. The supreme court (per curiam) reversed.
KEY POINT:
A conviction is a conviction. The court held that the applicant was ineligible
for a concealed hand gun license because he had been convicted of a felony.
The court restated its ruling in a prior decision that a deferred adjudication
was still a conviction under the concealed-handgun licensing statute and
extended that ruling, holding that "an order of deferred adjudication is not
voided by a subsequent dismissal of the case upon completion of probation."
Texas Workers' Comp. Ins. Fund v. Mandlbauer, 34 S.W.3d 909
(Tex. 2000)
A claimant appealed an administrative decision denying workers'
compensation benefits, seeking recovery against the Texas Workers'
Compensation Insurance Fund. The Hardin County district court (Beggs)
entered judgment on the verdict against the claimant. The Beaumont Court
of Appeals reversed and remanded for a new trial. The supreme court (per
curiam) reversed.
KEY POINT:
Jury instruction in TWCIF appeal. The claimant had a compensable back
injury in 1992, left his employment, and a year and a half later was found to
have a herniated disk in the same location as the 1992 injury. The issue was
whether the second back problem was related to the 1992 injury. In holding
that the trial court properly declined to include ajury instruction on producing
cause, the court reasoned, "Mandibauer did not plead or try his case under a
producing cause theory. The charge itself did not mention producing cause
but submitted the question in terms of 'resulting from.' Mandlbauer did not
object to the charge. Here, the [Commission] Appeals Panel, Mandlbauer's
own pleadings, the current statute and the charge describe the causation issues
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in terms of 'resulting from,' not producing cause.... It is not an abuse of
discretion to refuse to define a term not used in the charge."
B. Austin Court of Appeals Decisions
Smith v. Nelson, 53 S.W.3d 792 (Tex. App.-Austin 2001, pet denied)
A high school coach sought judicial review of an order of the Commissioner
of Education dismissing his appeal of a demotion to physical education
teacher in an elementary school. The Travis County district court (Davis)
upheld the dismissal. The court of appeals (Aboussie, Smith) affirmed (Kidd
dissenting).
KEY POINT:
Proof of monetary harm required for appeal of teacher demotion. The
court held that the Commissioner of Education properly dismissed the coach's
appeal of the demotion decision because he had failed to establish monetary
harm from the demotion and therefore was not aggrieved by the decision. The
coach's salary had not been changed and his only proof of economic harm was
that his prospect of getting another coaching contract in the future had been
harmed. "Because Texas law does not allow recovery of lost earning capacity
for breach of a contract, the Commissioner concluded that 'lost earning
capacity is not a natural, probable, and foreseeable loss [or] an expected result
of a breach of contract.' "
Nobles v. Employees Retirement Sys., 53 S.W.3d 483
(Tex. App.-Austin 2001, no pet.)
A beneficiary filed an action for judicial review of an Employees Retirement
System ("ERS") decision to deny accidental death benefits. The Travis
County district court (Dietz) affirmed the decision. The court of appeals
(Kija4 Smith, Puryear) affirmed.
KEY POINT:
Burden of proof and harm in misapplying. The plaintiff asserted that the
administrative law judge ("AM") erroneously placed the burden of proof on
her to establish the inapplicability of a policy coverage exclusion for a death
occurring while the insured was engaged in felonious activity. ERS asserted
that it was not bound by the burden of proof standards in the Insurance Code,
which required the insurance company to establish the applicability of any
exclusion, because it was authorized to determine its own methods and
procedures for claims administration. The court rejected this argument but
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found that no harm had occurred in the apparent misallocation of the burden
of proof. Although the plaintiff had been required to open and close, the court
found that the insurance company "voluntary [sic] carried the burden of going
forward and the burden of proof on the question of who was driving the truck"
and who, therefore, was driving while intoxicated at the time of the fatal
accident. The court also found significant the fact that the ALJ did not
recommend denial of benefits based on a "failure to find who was driving "
but on a finding that the insured was driving the truck. The court rejected the
plaintiff's substantial evidence challenges.
Roth v. Montemayor, 50 S.W.3d 54 (Tex. App.-Austin 2001, no pet.)
An insurance agent appealed the Commissioner of Insurance's order requiring
him to cease and desist from engaging in any kind of insurance business. The
Travis County district court (Garcia) upheld the order. The court of appeals
(Aboussie, Kidd, Yeakel) affirmed.
KEY POINTS:
Sufficiency of notice of contested case hearing. The court rejected the
agent's argument that the notice of hearing was insufficient because it failed
to include a reference to the particular sections of the statutes involved, as
required by § 2001.052 of the Government Code. The court found adequate
notice was given to find a violation of a particular statutory provision because
the notice recited that the agent's previous licenses had been revoked pursuant
to that statute and recited the text of the statute. The court went on to reject
the agent's substantive law arguments regarding various Insurance Code
provisions.
District court review of the administrative record. The court rejected the
agent's argument that the district court's judgment should be reversed because
the court did not review the administrative record. The trial court had stated
at the hearing that it had not reviewed the record. The court of appeals noted
that the trial court took the matter under advisement for three days, saying it
wanted an opportunity to review the binders of evidence that had been
misplaced. The court concluded, "Roth presents no evidence that the district
court did not review the record in [those] three days."
Breadth of enforcement relief. The court rejected the agent's argument that
the injunctive relief contained in the order failed to meet the standards for
equitable injunctive relief. The court reasoned, "the Commissioner's authority
to order Roth to cease and desist from the listed activities comes from the
insurance code, and a statutory remedy is not governed by equitable
principles."
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Lone Star R. V. Sales, Inc. v. Motor Vehicle Bd., 49 S.W.3d 492
(Tex. App.-Austin 2001, no pet.)
A motor home dealer appealed an order of the Motor Vehicle Board
approving termination of a franchise agreement between the dealer and the
manufacturer. The Travis County district court (Livingston) upheld the order
of the board. The court of appeals (Aboussie, PattersonYeakel) affirmed.
KEY POINTS:
Procedural rules: consideration of late-filed exceptions. The court
rejected the dealer's argument that the board violated its procedural rules by
considering the manufacturer's late-filed exceptions to the administrative law
judge's proposal for decision. The court reasoned that the board's procedural
rules allowed the board to waive or shorten requirements for filing documents
prior to any board meeting and that the dealer never requested additional time
to respond to the late-filed exceptions. The court also found that the dealer
had failed to show any prejudice to substantial rights by showing that it was
not permitted to make any particular argument to the board as a result of the
late filing.
Substantial evidence. The court rejected the dealer's substantial evidence
challenge and set out the basic standard of review for substantial evidence
challenges.
Comments by board members. The court also rejected the argument that
comments by board members indicated they were "swayed by current events,
rather than by evidence in the record." "We have previously held that it is
immaterial what a board member may have said in arriving at her decision and
that we look instead to whether the order is reasonably sustained by
appropriate findings and conclusions that have support in the evidence."
Waiver of error. The court held that the dealer's complaint that the board
erred in disregarding the proposal for decision was waived because it was not
presented in the motion for rehearing filed with the board nor presented to the
trial court.
Occidental Permian Ltd. v. R.R. Comm'n, 47 S.W.3d 801
(Tex. App.-Austin 2001, no pet.)
An oil field operator appealed a final order of the Railroad Commission
denying its request for approval of retroactive tax benefits for an enhanced oil
recovery project. The Travis County district court (Livingston) upheld the
order. The court of appeals (Yeake, Abboussie, Patterson) affirmed.
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KEY POINTS:
Substantial evidence review. The court rejected the plaintiff's substantial
evidence challenge to the agency order and set out considerable discussion of
the standards for that review. In particular, the court stated, "[t]he appealing
party cannot meet this burden merely by showing that the evidence
preponderates against the decision. Although substantial evidence is more
than a scintilla, the evidence in the record actually may preponderate against
the decision of the agency and nonetheless amount to substantial evidence."
Arbitrary and capricious standard. The court also rejected a challenge to
the order as arbitrary and capricious and set out the proper standards to apply.
"An agency decision is arbitrary when its final order denies parties due
process of law, or fails to demonstrate a connection between the agency
decision and the factors that are made relevant to that decision by the
applicable statutes and regulations."
Judicial notice of information not included in the administrative record.
In seeking judicial review, the plaintiff argued that the commission's order
was arbitrary and discriminatory because the commission had granted
retroactive relief to a similarly situated applicant. To support its contention,
plaintiff requested the district court to take judicial notice of the order
regarding the other operator because the order was not in the administrative
record. The court found that the law was not well settled as to the propriety
of taking judicial notice of an order involving other parties and noted the
difficulty and propriety of evaluating contentions on appeal when those
contentions depend on the commission's action in cases other than the one
before the court. The court nevertheless "assume[ed] for purposes of the
present appeal, without deciding the matter, that [it] may examine and
consider the Commission's actions in [the case presented by the oil field
operator] based upon copies of documents therefrom furnished ...by the
parties on appeal." Comparing the two orders, the court concluded "that the
case before us is not so similar to [the other case] as to reflect such a disparity
in the Commission's actions in the two cases to conclude that the [order] is
'arbitrary and discriminatory.' "
Fulton v. Associated Indenm Corp., 46 S.W.3d 364
(Tex. App.-Austin 2001, pet. denied)
Claimant sought judicial review of a Workers' Compensation Commission
order refusing to amend his maximum medical improvement ("MMI")
certification date following a deterioration in his condition. The Travis
County district court (Covington) granted summary judgment in favor of the
insurer. The court of appeals (Kidd, Smith, Puryear) reversed and rendered.
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KEY POINTS:
Invalidity of rule in conflict with statute. The commission denied Mr.
Fulton's request for an amendment of his impairment rating based on the
application of its rule 130.05(e), which provides that an impairment rating
becomes final in the event of a failure to dispute that rating within ninety days
of its assignment. The court of appeals reversed, holding that the rule
conflicted with § 401.011(30) of the Labor Code, which established a 104
week deadline for a worker to achieve maximum medical improvement. The
court distinguished two supreme court decisions as not controlling on the
question of the validity of the rule.
Standards for evaluating validity of rule. The court set out the standards
for evaluating the validity of an agency rule. "To determine whether an
agency rule exceeds statutory authority, we ascertain whether the rule is in
harmony with the general objectives of the statutes. To make this
determination, we must look not only to a particular provision of the act, but
to all applicable provisions. As in all questions of statutory interpretation, our
goal is to determine and give effect to the legislature's intent." The court held
the rule "arbitrary and invalid because it impermissibly shortens the statutory
time period allotted to an injured worker to achieve MMI."
Brown v. Texas Dep't of Ins., 34 S.W.3d 683
(Tex. App.-Austin 2000, no pet.)
Insurance agent sought judicial review of an order of the Insurance
Commissioner revoking his license. The Travis County district court
(Williams) upheld the order. The court of appeals (Kidd, Yeakel, Powers)
affirmed.
KEY POINTS:
Waiver of challenge to adequacy of findings of fact because of failure to
include same in motion for rehearing. The court refused to consider the
agent's challenge to the adequacy of the fact findings because he had not
raised this point in his motion for rehearing before the commissioner. "The
purpose of a motion for rehearing is to put the agency on notice as to the
errors alleged by the party seeking judicial review. Thus, motions for
rehearing must be 'sufficiently definite' to make the agency aware of the
errors claimed and to allow the agency the opportunity to either correct the
error or prepare to defend it. Further, this Court has held that the complaining
party must set forth succinctly (1) the particular finding of fact, conclusion of
law, ruling, or other action by the agency that the complaining party asserts
was error; and (2) the legal basis upon which the claim of error rests."
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Substantial evidence. The court rejected the agent's claim that there was no
substantial evidence to show his conduct constituted fraud or that his
convictions directly related to the duties of an insurance agent. The court set
out a discussion of the standards for substantial evidence review. The agent
challenged the commissioner's findings that the agent's past convictions and
actions involved fraud and objected to the commissioner's definition of fraud.
The multiple convictions in question involved theft by check. In addition, the
agent committed fraud by failing to disclose the convictions to the
commissioner. The court also rejected the agent's argument that this conduct
did not relate to the duties and responsibilities of being an insurance agent.
Southwestern Bell TeL Co. v. Public Util Comm'n, 31 S.W.3d 631
(Tex. App.-Austin 2000, pet. granted)
A telephone utility subject to incentive regulation sought judicial review of an
order of the Public Utility Commission ("PUC") denying its application for a
rate-group reclassification. The Travis County district court (McCown)
upheld the order in large part. The court of appeals (Jones, Yeakel, Patterson)
reversed.
KEY POINTS:
Statutory construction. The court rejected the PUC's contention that it had
statutory authority to deny rate-group reclassification, finding that the
directive in the statute that the PUC "shall allow a rate-group reclassification"
was mandatory. The court relied on numerous rules of statutory construction.
"Our goal in interpreting statutes is to ascertain and give effect to the
legislature's intent. We do so by looking first to the plain language the
legislature used. Under the plain meaning rule, if a statute is clear and
unambiguous we interpret it according to its common everyday meaning."
The court further reasoned, "[t]o allow the Commission to avoid the mandate
in [the statute] in this way would undermine the legislative intent expressed
in the statute's plain language."
Statutory construction-reconciling "may" and "shall" in the same Act.
The court rejected the commission's assertion that another statute that set out
that the utility "may request and the commission may authorize" the
reclassification tempered the mandatory nature of the legislative directive.
Relying on the Code Construction Act, the court concluded that the term
"may" in the second statute granted permission or power to the PUC to
authorize the requested reclassification.
Weight to be given agency's construction of statute. The court also
rejected a statutory interpretation regarding the pertinent dates for determining

2002]

CASE LA W UPDATE-CHAPTER )

the reclassification. In doing so, the court stated that an "agency's
construction of a statute that it is charged with enforcing is entitled to great
weight, so long as the interpretation is reasonable and does not contradict the
plain language of the statute." The court found, however, that the PUC's
interpretation was not reasonable and that it produced an absurd result.
"Interpretations that would produce absurd results are to be avoided."
Retroactivity concerns. The court held that line growth dating from the
utility's last rate case was required to be included in calculating the
reclassification rather than calculating from the date of the enactment of the
statute, rejecting the concern that such inclusion somehow made the statute
retroactive. "A statute is not retroactive merely because it draws upon
antecedent facts for its operation. Here, SWBT is seeking to apply the new
statute only prospectively by counting its current number of access lines."
Denial of discovery request. The court rejected the utility's argument that
the PUC erred in denying it discovery regarding the rate-group reclassification
treatment given to another utility. The court accepted the administrative law
judge's explanation that she denied the discovery because the other case was
a settled case and settled cases were not generally used as precedent by the
PUC. The court also noted that an agency decision is reversed only if
substantial rights are prejudiced by the decision. Since the court was
reversing the agency on other grounds, there was clearly no harm arising from
the discovery ruling.
Attorney's fees. The court found that the Public Utility Regulatory Act
authorized assessment of the intervening cities' attorneys' fees against the
utility.
Sportscoach Corp. of Am., Inc. v. Eastex Camper Sales, Inc.,

31 S.W.3d 730 (Tex. App.-Austin 2000, no pet.)
A motor vehicle manufacturer sought judicial review of a Motor Vehicle
Board order requiring the manufacturer to pay damages, attorneys' fees, costs
and interest to an auto dealer on a claim that the manufacturer had failed to
repurchase vehicles in accordance with the Motor Vehicle Code on
termination of a dealership. The Travis County district court (Williams)
upheld the board's decision. The court of appeals (Jones, Kidd, Yeakel)
affirmed in part and reversed and remanded in part.
KEY POINTS:
Agency's statutory authority to assess damages. The court held that the
board had acted in excess of its statutory authority in adjudicating a dealer's
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claims for damages against a manufacturer. The court found that the
legislature "did not grant the Board power to assess damages on behalf of, and
order such damages paid to, a private party." The court rejected the argument
that a statutory provision authorizing the board to assess and collect costs
gave it the necessary authority. Instead, the court found that this provision
authorized the board only "to assess and collect costs for the Board itself, not
on a private entity's behalf." In reaching these conclusions, the court cited the
following rules: "[a]n agency may exercise only those specific powers that the
legislature confers upon it in clear and express language. As a general rule,
one may imply that the legislature intends that an agency should have
whatever power is reasonably necessary to fulfill a function or perform a duty
that the legislature has expressly placed in the agency."
Substantial evidence. The court found that substantial evidence supported
the board's determination that the manufacturer had violated the code in
failing to repurchase vehicles. Thus, the decision provides that the board has
the authority to determine that a code violation occurs from a failure to
repurchase but cannot award the dealer any damages or attorneys' fees arising
from that violation.
Locklear v. Texas Dept. of Ins., 30 S.W.3d 595 (Tex. App.Austin 2000, no pet.)
An insurance agent appealed an order by the Department of Insurance denying
his application for a license. The Travis County district court (Covington)
upheld the order. The court of appeals (Jones, Yeakel, Patterson) affirmed.
KEY POINTS:
Scope of review in appeals under the substantial evidence standard. The
court set out the standards for substantial evidence review. "[W]e review the
Commissioner's findings, inferences, conclusions, and final decision to
determine whether a rational basis exists for the disputed action. The party
challenging the agency decision bears the burden of establishing that no
reasonable basis exists in the record for the agency's decision. We may not
substitute our judgment for that of the agency's as to the weight of the
evidence. Finally, the decision of the agency should be reversed only if the
challenging party demonstrates that the absence of substantial evidence has
prejudiced the party's substantial rights."
Fraud conviction is substantial evidence to deny license renewal. The
court held that the department's decision to deny a license application because
the applicant had been convicted of the federal felony offense of conspiracy
to commit mail and wire fraud was supported by substantial evidence. The
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court further held that the applicant had failed to sustain his burden of proof
to show that there was no reasonable basis in the record for the decision.
Weslaco Fed'n of Teachers v. Texas Educ. Agency, 27 S.W.3d 258
(Tex. App.-Austin 2000, no pet.)
Teacher's union sought judicial review of an order of the Commissioner of
Education upholding a school district's rejection of a grievance regarding
compensation. The Travis County district court (Cooper) upheld the
commissioner's order. The court of appeals (Aboussie, Jones, Yeakel)
affirmed.
KEY POINTS:
Waiver of error by judicial admission. The court rejected the school
district's argument that the union had waived certain issues by its attorney's
opening argument to the commissioner. "The attorney's opening argument,
which is not evidence in the case, constitutes no more than a forceful and
persuasive summary of the Federation's case." The court also noted that the
attorney's statements were not sworn.
Interpretation of contract reviewed under de novo standard. The court
also rejected the school district's argument that the interpretation of the
contracts at issue should be subject to substantial evidence review. "An
administrative determination of a question of law, unlike a determination of
a disputed fact, is not entitled to a presumption of validity. The interpretation
of an unambiguous contract is purely a question of law." Nevertheless, on the
merits the court rejected the union's claim. The court held "as a matter of law
that the teachers' contracts do not require the District to pay its teachers a
$5000 local supplement."
Substantial evidence that there was no estoppel. The court found there was
substantial evidence to support the commissioner's finding that the school
district did not conceal from the teachers their salaries for the school year in
question and that the findings rejecting promissory estoppel had "a reasonable
basis in the record."
Nucor Steel v. Pub. UL Comm'n, 26 S.W.3d 742
(Tex. App.-Austin 2000, pet. denied)
The electric utility, cities, and a steel company sought judicial review of a
final order in a fuel reconciliation proceeding in which the commission
allowed the utility to recover fuel costs under long-term gas contracts
previously entered into by an affiliate but disallowed as imprudently incurred
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replacement power costs associated with a collapsed chimney in a lignite
plant. The Travis County district court (Cooper) upheld the recovery under
the long-term contracts but reversed the disallowance of the replacement fuel
costs associated with the chimney collapse. The court of appeals (Abousai,
Kidd, Smith) reversed and upheld the commission's order in its entirety.
KEY POINTS:
Fuel reconciliation proceeding. Under the Public Utility Regulatory Act
("PURA"), a utility is entitled to recover its prudently incurred fuel costs
through a fuel factor that determines what is charged to the customers. A fuel
reconciliation proceeding involves evaluation of the accuracy of the factor's
assessments and adjustments of the factor in accordance with that evaluation.
Res judicata based on prior agency order. The court upheld the
commission's approval of costs incurred under long-term gas contracts, which
the steel company and cities had challenged as imprudent. The court rejected
the challenge to the reasonableness of the utility's decision to enter into longterm gas contracts, finding that the question of the reasonableness of these
contracts had been determined in a prior docket and could not be revisited.
"Res judicata prohibits relitigating historical investment facts such as the
prudence of entering a long-term contract."
Standard for reviewing challenge to agency's interpretation of its rule.
The court also rejected the challenge to the commission's interpretation of its
fuel rule. The steel company asserted that the commission was charged under
the rule with finding not only that these fuel costs were prudently incurred but
also that they were "reasonable and necessary." The court deferred to the
agency's interpretation of its rule, noting that the prudence standard implicitly
incorporates reasonableness and necessity of the expense. The court stated,
"[w]e defer to an agency's interpretation of its own regulations unless the
agency's interpretation 'is plainly erroneous or inconsistent with the
regulation.' "
Substantial evidence review. The court also found that substantial evidence
supported the commission's findings that the utility prudently managed its
relationship with the subsidiary with whom it entered the long-term contracts.
The court recited the standards for substantial evidence review.
Weight given to agency interpretation of its rule. In reversing the trial
court and upholding the commission's decision to disallow recovery for
replacement fuel costs that the utility had to obtain when its lignite plant
suffered a chimney collapse, the court based its decision on deference to the
commission's interpretation of its fuel rule. The court found that the
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commission's rejection of the tort law concepts of foreseeability and
proximate cause as elements of prudence was reasonable. In other words, the
utility would be disallowed recovery of costs if the utility was imprudent in
taking actions or making decisions that resulted in the collapse of the chimney
even though it was not foreseeable that the chimney could collapse because
of those actions. The court reasoned, "[u]nlike the plaintiff in a tort case, a
utility seeking reconciliation need not prove that another acted unreasonably
but must instead establish that the utility itselfacted reasonably." The court
concluded that the commission's rejection of tort law was proper because "tort
law and fuel reconciliations have different histories and purposes."
The court went on to find substantial evidence supported the commission's
finding that the utility was imprudent. The opinion did not discuss any
findings regarding a causal connection between the actions found imprudent
and the chimney collapse. The court also did not address the commission's
contention that it had the general authority to disallow fuel costs based on a
balancing of the equities vis-a-vis the utility's shareholders and its customers
because it found it unnecessary to do so.
Sierra Club v. Texas Natural Res. Conservation Comm'n,
26 S.W.3d 684 (Tex. App.-Austin 2000, pet. granted), aff'd, 45
Tex. Sup. Ct. J.394, No. 00-1145, 2001 WL 1776584 (Feb. 21, 2002)
Sierra Club involved a suit for judicial review of a final order of the Texas
Natural Resource Conservation Commission ("TNRCC"). The Travis County
district court (Garcia) dismissed for want of subject-matter jurisdiction
because the plaintiffs had failed to serve all parties to the agency proceeding.
The court of appeals (Aboussie, Kidd, Powers) reversed and remanded.
KEY POINT:
Failure to serve necessary parties is not jurisdictional. This case further
restricts the impact of Employees RetirementSystem v. McKillip, 956 S.W.2d
795 (Tex. App.-Austin 1997, no writ) regarding the failure to serve necessary
parties. TXI Operations, L.P. ("TXI") applied to the TNRCC for a permit
authorizing the burning of solid waste. The Sierra Club and Downwinders at
Risk, TXI, TNRCC's public interest counsel, and seven individuals were
parties in a contested case regarding the application. The commission granted
the permit. Sierra Club and Downwinders at Risk appealed, naming only the
TNRCC as defendant. The trial court construed the plaintiffs' petition as
alleging a single cause of action that was purely statutory, authorized and
governed by section 361.321 of the Texas Health and Safety Code and section
2001.176(b)(2) of the Administrative Procedures Act. Because these statutes
required service of citation on every party of record in the contested case, the
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trial court concluded that the plaintiffs had failed to comply with statutory
provisions that were an integral part of their statutory cause of action and
dismissed their appeal. The court of appeals reversed, holding that failure to
serve all parties did not create a jurisdictional defect.
C. Other Courts of Appeals Decisions
Balkum v. Texas Dep't of Pub. Safety, 33 S.W.3d 263
(Tex. App.-El Paso 2000, no pet.)
Driver appealed the administrative order issuing a 90 day suspension of his
license. The Midland County Court at Law No. 2 (Moore) upheld the order.
The court of appeals (Larsen, McClure, Chew) affirmed.
KEY POINTS:
AL's refusal to subpoena witnesses; waiver of error. The Department of
Public Safety ("DPS") sought to suspend Mr. Balkum's driver's license
because of his refusal to submit to a breath test after a trooper had observed
him in an allegedly intoxicated state. Balkum requested a hearing before the
State Office of Administrative Hearings ("SOAH") and sought to subpoena
five persons for appearance at his hearing. The administrative law judge
("ALJ") denied the request except as to issuing a subpoena for the arresting
officer. The court held that Balkum had waived any Sixth Amendment right
of confrontation because he did not raise it at the administrative hearing. The
court further held that Balkum had waived any argument that the ALJ abused
his discretion in denying the subpoenas because Balkum had failed to reurge
his complaint at the conclusion of the hearing. In denying the subpoenas, the
ALJ had indicated he would reconsider after hearing the testimony of the
arresting officer. The court reasoned, "Balkum did not request a continuance
and he made no effort to establish the necessity of the other witnesses'
testimony at the conclusion of the hearing." In addition, the court found no
abuse- of discretion in the AL's refusal to subpoena the witnesses because
Balkum had made no showing of how the witnesses' testimony would have
tended to show a lack of probable cause to believe that he was intoxicated.
The court said, "[u]nder the Texas Administrative Code, it is not enough that
a witness could testify to the same facts as another live witness."
Forty-day rule. In line with the decisions in other circuits, the court of
appeals held that the requirement in the Transportation Code that a hearing on
the suspension be held within 40 days after notice of the suspension was
directory rather than mandatory. The court approved other courts' rulings that
a violation of the 40-day requirement would not invalidate the suspension "in
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the absence of a clear showing of bad faith by DPS." Balkum made no
allegation of bad faith.
Texas Workers' Comp. Ins. Fund v. Martinez, 30 S.W.3d 490
(Tex. App.-Texarkana 2000, pet. denied)
The Texas Workers' Compensation Insurance Fund ("Fund") sought judicial
review of a final order of the Texas Workers' Compensation Appeals Panel.
The Jefferson County district court (Mehaffy) entered summary judgment for
employee. The court of appeals (Cornelius, Grant, Ross) affirmed.
KEY POINTS:
Standard and scope of review in appeals of workers' compensation
awards. The court ruled that the only issues before the trial court in an appeal
of a decision of the commission appeals panel are those decided by the panel.
Review is under the modified de novo standard because new evidence is
admissible at trial. The party seeking review has the burden of proof by a
preponderance of the evidence.
Waiver of right to dispute liability. The court held that the Fund had waived
its right to dispute liability for the worker's injury by its agreement that the
claimant's heart condition was compensable. The court found that the Fund
presented no evidence that it was not aware of the congenital heart defect at
the time it entered into the agreement to cover the heart condition.
Bustamante v. Bexar County Sheriff's Civil Serv. Comm'n,
27 S.W.3d 50 (Tex. App.-San Antonio 2000, pet. denied)
A former employee brought suit for judicial review of an order affirming her
termination. The Bexar County district court (Peeples) entered judgment in
favor of the civil service commission. The court of appeals (Hardberger,
_L___, Angelini) affirmed.
KEY POINT:
Violations of constitutional right against self-incrimination in terminating
employee not a basis for reversal of order. The key ruling in this case is
that violations of statutory constitutional rights during the course of a
termination do not form a basis for overturning an order under the Local
Government Code unless the findings in the order itself violate a statute or the
constitution or were made through unlawful procedure. Bustamante, an
employee of the sheriff's office, was terminated after marijuana and drug
paraphernalia were found in her home pursuant to the execution of a search
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warrant. The civil service commission upheld the decision to terminate. The
commission found that Bustamante had possessed marijuana and drug
paraphernalia, that she had refused a drug test, that she lied, and that she was
insubordinate with internal affairs investigators. There was no dispute as to
the existence of evidence on these matters. Bustamante contended that the
district court erred in upholding the commission because it did not consider
that she invoked her constitutional right against self-incrimination when she
was interviewed and declined to cooperate or to submit to the drug test. The
court upheld the termination order because there was no evidence that the
commission's order itself violated a constitutional or statutory provision or
was made through unlawful procedure.
Farris v. Fort Bend Indep. Sch. Dist., 27 S.W.3d 307
(Tex. App.-Houston [1st Dist.] 2000, no pet.)
A teacher filed an administrative appeal of the Commissioner of Education's
decision upholding nonrenewal of his term contract. The Fort Bend County
district court (Elliott) upheld the commissioner's decision. The court of
appeals (Schnider, Taft, Price) affirmed.
KEY POINTS:
Hearing requirements for nonrenewal contracts. The court of appeals held
that the school board had the discretion to decide, on a case-by-case basis,
whether to conduct the hearing itself on a challenge to a nonrenewal of a term
contract or to assign the matter to a hearing examiner appointed by the
Education Commissioner. The court further held that the board's delay in
notifying the commissioner of its decision to conduct the hearing itself did not
deprive the board of jurisdiction to conduct the hearing. The court found that
jurisdiction vested with the board when it informed the teacher of its intent to
conduct the hearing and the commissioner's subsequent appointment of an
examiner did not divest the board of that jurisdiction. The court also rejected
due process and equal protection arguments regarding the case-by-case
determination of how to conduct the hearing.
Substantial evidence. The court discussed the standards for substantial
evidence and found it existed.
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IV. EXHAUSTION OF REMEDIES; PRIMARY JURISDICTION

A. Supreme Court Decisions
Subaru ofAnt v. David McDavid Nissan, Inc., 44 Tex. Sup. Ct. J. 779,
2001 WL 578337 (May 31, 2001)
A car dealer sued its manufacturer/franchiser for damages for failure to
approve relocation of a dealership under the Texas Motor Vehicle
Commission Code. The Dallas County district court (Richter) rendered
summary judgment for the manufacturer. The Dallas Court of Appeals
(Moseley) affirmed in part, reversed in part, and remanded, finding that the
Texas Motor Vehicle Board had exclusive jurisdiction over certain issues.
The Supreme Court of Texas (Baker) reversed the court of appeals' judgment
and remanded the cause to the district court, ordering the trial court to abate
the proceeding pending resolution of issues over which the court determined
the Texas Motor Vehicle Board had primary, but not exclusive, jurisdiction.
KEY POINTS:
Standard of review-exclusive jurisdiction. The court held that the issue of
whether an administrative agency has exclusive jurisdiction over a claim "is
a question of law and our review is de novo." "The reviewing court accords
the original tribunal's decision no deference."
Standard of review-primary jurisdiction. The court held, "we review the
primary jurisdiction questions in this case de novo, with no deference to the
trial court's decision." The court rejected prior decisions of courts of appeals
and some federal courts holding that the standard of review was an abuse-ofdiscretion standard. The court reasoned that the "inquiry's quasi-jurisdictional
nature warrants this result, as does the statutory construction necessary to
resolve primary jurisdiction issues."
Exclusive jurisdiction. The court rejected the manufacturer's argument that
the Texas Motor Vehicle Board has the exclusive power and jurisdiction to
regulate all aspects of new motor vehicle sales and distributions. The court
reasoned that certain provisions in the Motor Vehicle Code expressly give the
board exclusive jurisdiction over certain matters but that the statute in
question merely confers "general and original power and jurisdiction." The
court also observed that the purposes of the code "focus on stopping the harm
and punishing the wrongdoer-not on making the injured party whole. The
courts fulfill that need."
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Primary jurisdiction. The court did hold, however, that the board had
primary jurisdiction over certain issues and that the court proceeding should
be abated until those issues were resolved before the board. The court
rejected the dealer's argument that primary jurisdiction did not apply because
the dealer sought common-law damages that the board lacked authority to
grant. The court noted that the code specifically requires courts to give "due
deference" to fact findings and legal conclusions that the board makes
regarding the Deceptive Trade Practices Act, one of the statutes under which
the dealer sought relief in the courts. The court reasoned, "the policies
underlying the primary jurisdiction doctrine demonstrate why the trial court
should defer to the Board so the Board can make any Code-violation findings
that form the basis of [the dealer's] DTPA claims. There is a pragmatic need
for decisional uniformity and agency expertise about whether a party violated
a Code provision." The court also found thaf the code envisioned that the
board would make any necessary findings about alleged code violations that
might form the basis for a claim of breach of the duty of good faith and fair
dealing. The court held that the dealer's claims of breach of an oral contract
and promissory estoppel were not within the board's primary jurisdiction but
cautioned the trial court that "to the extent [the dealer] seeks lost profits, the
Board's primary jurisdiction may be invoked."
Primary jurisdiction-abatement. The court held that the trial court should
abate rather than dismiss the court proceedings pending resolution by the
board of the issues over which it had primary jurisdiction. "[T]he court should
suspend the lawsuit, postponing its judgment until the agency has an
opportunity to act on the matter committed to its decision-making authoritybe it an entire issue or some essential aspect of an issue."
Butnaru v. Ford Motor Co., 44 Tex. Sup. Ct. J. 808, 2001
WL 618149 (June 7, 2001)
This case involved a suit by potential buyers of an automobile dealership
against the dealership and its shareholders for breach of purchase and sale
agreements and a suit against Ford Motor Company, the manufacturer, for
tortious interference with the agreements. Some of the Butnarus' claims were
based on alleged violations of the Motor Vehicle Code, which governs
dealership licensing, transfer, and termination. The Val Verde County district
court (Thurmond) granted a temporary injunction to prevent Ford, the
manufacturer, from exercising its right of first refusal to buy the dealership.
The San Antonio Court of Appeals (Rickhoff) held that the district court did
not have jurisdiction over the Butnarus' claims to the extent they arose out of
violations of the code, finding that the Motor Vehicle Board had exclusive
jurisdiction of those claims. The court also held that this exclusive
jurisdiction did not violate the open courts provision of the Texas
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Constitution. Finally, the court held that the Butnarus could pursue those
claims that were not based on the code but found that they had failed to show
that their legal remedies were inadequate. The court of appeals therefore
dismissed the appeal in part, dissolved the temporary injunction and remanded
the case. The Supreme Court of Texas (Baker) reversed the court of appeals
judgment and dissolution of the temporary injunction and remanded the cause
to the trial court.
KEY POINTS:
Conflict jurisdiction: Because this was an appeal from the granting of a
temporary injunction, the supreme court ordinarily would not have had
jurisdiction over the appeal. However, the supreme court granted review on
the basis of a conflict with the court of appeals' decision in David McDavid
Nissan, Inc. v. Subaru, Inc., 10 S.W.3d 56 (Tex. App.-Dallas 1999), rev'd,
44 Tex. Sup. Ct. J. 779, 2001 WL 578337 (June 29, 2001), in which the Dallas
court had held that the code did grant exclusive jurisdiction to the board and
that this constituted a violation of the open courts provision in the Texas
Constitution.
Primary jurisdiction: The supreme court resolved the conflict between
David McDavid Nissan, Inc. and this case by holding that the Butnarus'
claims that Ford's right of first refusal violated the code were matters over
which the Motor Vehicle Board had primary, but not exclusive, jurisdiction.
The court held that the board would have exclusive jurisdiction only when the
code expressly requires the board to decide the issue. This ruling eliminated
the need to address the constitutional question. However, because the board
was found to have primary jurisdiction over certain issues, the court found
that the trial court should abate its proceeding pending the board's resolution
of the issues over which it had jurisdiction.
The court addressed a number of significant issues relating to primary
jurisdiction.
Standard of review. The court held that a denial or grant of a motion for
dismissal or abatement based on the primary jurisdiction doctrine is reviewed
de novo, with no deference given to the district court's decision.
When to defer to the agency. The court stated, "[t]wo main policies underlie
the primary jurisdiction doctrine: (1) an agency is typically staffed with
experts trained in handling the complex problems in the agency's purview;
and (2) great benefit is derived from an agency's uniformly interpreting its
laws, rules, and regulations, whereas courts and juries may reach different
results under similar fact situations. Accordingly, courts should defer to an
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agency when enforcing a claim requires resolving issues within that agency's
special competence. Courts should also defer to an agency when uniform
ruling is essential to carry out the regulatory scheme's purposes." Here, the
court found that the board had primary jurisdiction to determine whether
Ford's right of first refusal violated the code and was therefore void because
that issue was fundamental to the Butnaru's claims. The court further ruled
that, after the board had addressed that issue, the trial court could consider the
case, including the code violation issue.
Temporary injunction. The court also addressed the standards for granting
temporary injunctions. The court rejected the Butnaru's argument that they
were not required to show an inadequate legal remedy because they had
alleged a statutory violation. The court held that merely alleging a statutory
violation does not relieve the plaintiff of the burden of showing an inadequate
legal remedy. The court distinguished cases granting injunctions for statutory
violations by finding that, in those cases, "the right to relief is predicated on
a statutory ground other than on the general principles of equity." The court
found that the Butnaru's attempt to enjoin Ford's conduct was based on
general equitable principles. The court nevertheless upheld the trial court's
granting of an injunction, finding that the trial court did not abuse its
discretion because sufficient evidence supported the lower court's findings
that there was an inadequate legal remedy and a probable right to recovery.
Wilmer-Hutchins Ind Sch.Dist v. Sullivan, 51 S.W.3d 293 (Tex. 2001)
A school district custodian filed a retaliatory discharge action against a school
district. The Dallas County district court dismissed for failure to exhaust
administrative remedies. The court of appeals reversed and remanded. In a
per curiam opinion, the supreme court reversed and dismissed.
KEY POINT:
Exhaustion of remedies doctrine not subject to estoppel. The court
rejected plaintiff's argument that the school district should be estopped from
asserting a lack ofjurisdiction for failure to exhaust administrative remedies
because of the conduct of its attorney in failing to advise the plaintiff of the
procedures to file a grievance. The court reasoned, u[a] party cannot by his
own conduct confer jurisdiction on a court when none exists otherwise. Even
if the District misled Sullivan as she claims, her failure to exhaust her
administrative remedies is fatal to her action."
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B. Austin Court of Appeals Decisions
Texas Adjutant General's Dep't v. Amos, 54 S.W.3d 74
(Tex. App.-Austin 2001, pet. denied)
A former officer sued the Adjutant General's Department for declaratory and
injunctive relief, asserting that the department's discharge of him from the
National Guard deprived him of due process of law. The Travis County
district court (Dietz) partially granted and partially denied the officer's
summary judgment motion. The court of appeals (Aougs~si, Yeakel,
Patterson) vacated and dismissed, ruling that the officer's claim was
nonjusticiable and that he had failed to exhaust his administrative remedies.
KEY POINTS:
Nonjusticiable claim. In holding that the officer's claim was nonjusticiable,
the court relied "on the well-established principle that claims brought by
military personnel for injuries arising from or in the course of activity incident
to military service are nonjusticiable."
Failure to exhaust remedies. The court alternatively held that the officer had
"failed to exhaust available intra-service remedies." The court observed that
the officer would have had a right to federal judicial review if he had
completed the administrative process.
Larry Koch, Inc. v. Texas Natural Res. Conservation Comm'n,
52 S.W.3d 833 (Tex. App.-Austin 2001, pet. denied)
A landowner sued the Texas Natural Resource Conservation Commission
("TNRCC") to require it to include his land on a state registry of lands
contaminated with benzene and to provide notice to persons suspected of
contributing to the contamination. The Travis County district court (Cooper)
dismissed for lack of subject matter jurisdiction. The court of appeals
(Aboussie, Yeakel, Powe) reversed and remanded.
KEY POINTS:
Sovereign immunity-waiver under the Water Code. The court of appeals
held that § 5.352 of the Water Code "indicates an intent to waive the State's
immunity in suits brought by persons affected adversely by the failure of the
TNRCC... to perform 'with reasonable promptness' a 'duty' imposed by
law." The court rejected the agency's argument that the only duties
encompassed by the statute were ministerial or nondiscretionary duties by
saying, "[i]f, however, the TNRCC's interpretation of section 5.352 were
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correct, then the statute was intended to be a redundant and meaningless
reiteration because the district courts of Travis County possess a general
power to issue a writ of mandamus in any proper case." The court also
rejected the argument that § 5.352 did not apply to the TNRCC's duties under
the Texas Health and Safety Code. The court found that the Water Code
establishes the TNRCC, prescribes its jurisdiction, and incorporates into the
agency's general jurisdiction its duties under the Health and Safety Code.
Agency must show that administrative remedy is available and that
agency is acting within its statutory powers. The court of appeals rejected
the TNRCC's argument that the plaintiff had failed to exhaust his
administrative remedies because the agency had not yet acted on a petition
filed with the agency. The court had a two-pronged basis for its ruling. First,
it found that the TNRCC had not suggested what administrative remedy is
available to the plaintiff to compel the agency to perform its duties with
"reasonable promptness." Second, it found that judicial intervention was not
barred because the agency was acting outside its statutory powers in refusing
to perform its statutory duty.
Hill v. Board of Trustees, 40 S.W.3d 676

(Tex. App.-Austin 2001, no pet.)
A policyholder appealed an order of the Board of the Employees Retirement
System in which the board had limited accidental death benefits. The Travis
County district court (Covington) sustained a plea to the jurisdiction for
failure to exhaust administrative remedies. The Austin Court of Appeals
(Ki d,Yeakel, Jones) reversed and remanded.
KEY POINT:
Motion for rehearing-adequacy of content not jurisdictional. The court's
decision in this case turned on its interpretation of the supreme court's
decision in Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71 (Tex. 2000). The
court of appeals reversed the district court for dismissing the administrative
appeal because the employee had timely filed a motion for rehearing and the
basis for the district court's dismissal was the inadequacy of the contents of
the motion. The court held that only the requirement of timely filing of a
motion for rehearing was jurisdictional. "[T]he contents of a motion are no
longer jurisdictional and go solely to the issue of preservation of error."
Implicit in the court's decision was an overruling of its holding in Hamamcy
v. Texas State Bd.of Med. Exam 'rs, 900 S.W.2d 423, 425 (Tex. App.-Austin

1995, writ denied), in which the court held that a motion for rehearing was so
indefinite, vague and general as to constitute no motion for rehearing at all.
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The court remanded to the district court for consideration of the preservation
of error question.
City ofAustin v. Ender,30 S.W.3d 590 (Tex. App.-Austin 2000, no pet.)
Suit by an employee against the city under the Whistleblower Act. The city
filed a plea to the jurisdiction claiming that the employee had not exhausted
his administrative remedies because he did not specifically present a
Whistleblower claim in the grievance he filed with the Austin Police
Department. The Travis County district court (Johnson) denied the plea. The
court of appeals affirmed (Aboussie, Kidd, Smith).
KEY POINT:
Sufficiency of complaint to establish exhaustion of administrative
remedies under the Whistleblower Act. The court found that the employee
had sufficiently raised his Whistleblower Act claim in the grievance filed with
the department. The court reasoned that, while the handwritten grievance did
not include the words "retaliation" or "discrimination," the employee
"repeatedly" claimed that he was being transferred on an illegal basis. "The
statute does not require an employee to use particular words when filing a
grievance nor will we impose such a requirement." The court further stated,
"[w]e refuse to hold handwritten complaints drafted by employees to the same
exacting standard we might apply to pleadings drafted by attorneys."
C. Other Courts of Appeals Decisions
DallasIndep. Sch. Dist. v. Powell, 68 S.W.3d 89
(Tex. App.-Dallas 2001, no pet.)
School employee sued the school district for retaliatory discharge, claiming
the district fired him because he filed a workers' compensation claim. The
district filed a plea to the jurisdiction, asserting failure to exhaust
administrative remedies. The Dallas County district court denied the plea.
The Dallas Court of Appeals affirmed, finding that the district had failed to
establish that the employee had any administrative remedies available to him.
On remand, the district filed a second plea and set out what it claimed was an
administrative remedy. Again the district court denied the plea and again the
court of appeals (James, Moseley, Roach) affirmed.
KEY POINT:
Exhaustion of administrative remedies-sometimes you just can't win.
The court of appeals held that the district "bears the burden to establish the

36

TEXAS TECHJOURNAL OF TEXAS ADMINISTRATIVE LAW

[Vol. 3:1

trial court's lack of jurisdiction" and rejected the district's claim that its
grievance policy for "wages, hours of work, or conditions of work" covered
retaliatory discharge claims. Therefore, the plaintiff did not fail to exhaust
administrative remedies. Justice Moseley dissented, asserting that the
plaintiff no longer had standing because he was deceased.
Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676
(Tex. App.-Houston [1st Dist.] 2001, pet. denied)
This case explores the labyrinth of the review system for teacher termination
challenges. A teacher employed under a continuing contract challenged a
termination recommendation by the school board for failure to appear for
work for three months. The hearings examiner recommended that Miller not
be terminated; the board rejected or modified some of the examiner's fact
findings and legal conclusions and terminated the contract. The Education
Commissioner upheld the board's order with a minor modification. The
teacher sought judicial review. The Harris County district court (McCorkle)
affirmed the decision. The court of appeals (CQh , Jennings, Duggan)
affirmed.
KEY POINTS:
Teacher termination appeal: Whose findings need to be supported by
substantial evidence. While the court ruled for the school district, it rejected
the district's argument regarding how the court should evaluate the findings
and apply the substantial evidence test. Under the statute, the examiner
conducts the only evidentiary hearing and makes fact findings that the board
may reject only if not supported by substantial evidence. Similarly, the
commissioner has no independent fact finding authority. The court held that
the test was whether the examiner's findings were supported by substantial
evidence, not whether the commissioner's (or the board's) findings were
supported by substantial evidence. "[W]hen we are reviewing [the
commissioner's] 'decision,' we are reviewing his legal conclusion that the
board correctly found substantial evidence did not support the examiner's fact
findings. .

.

. This can be done only by reviewing the examiner's fact

findings." The court ultimately upheld the rejection of the fact findings.
Waiver. The court held that the plaintiff had waived her claim that the board
and the commissioner erroneously ignored unnumbered fact findings in the
discussion section of the examiner's order because she did not raise this claim
either at the administrative level or in the trial court.
A fact finding anywhere in an order is a fact finding. The court rejected
the plaintiffs argument that the board erroneously added a fact finding that
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she did not report for work for three months. The board took the phrase out
of the examiner's recommendation that mentioned this fact and eliminated the
rest of the sentence. "This phrase from the examiner's recommendation was
a fact finding, wherever placed and however labeled. Therefore, we hold the
board did not add a fact finding. Moreover, a board may always rely on the
undisputed evidence."
City of Fort Worth v. Pastusek Indus., Inc., 48 S.W.3d 366
(Tex. App.-Fort Worth 2001, no pet.)
Pastusek Industries sued the City of Fort Worth and other taxing entities
asserting that it had been induced to purchase certain properties on the
promise of tax abatements and seeking money damages, declaratory
judgment, and injunctive relief because it had not received abatements in the
amounts it had anticipated. The amounts were not as anticipated because the
abatements were based on higher appraisals in later tax years. The taxing
authorities filed pleas to the jurisdiction contending that the action was barred
because of failure to exhaust administrative remedies and sovereign
immunity. The Tarrant County district court (Enlow) denied the taxing
authorities' pleas to the jurisdiction. The court of appeals (Livingston,
Dauphinot, HlQImn) reversed and rendered, sustaining the pleas to the
jurisdiction.
KEY POINTS:
Exhaustion of administrative remedies under the Tax Code. The court
stated that the administrative remedies available under the Tax Code to
challenge appraisals "are exclusive and must be exhausted before a taxpayer
may file suit." The court further stated that the trial court lacked subject
matter jurisdiction over Pastusek's claims for declaratory or injunctive relief.
"[T]he Declaratory Judgments Act cannot be used as a vehicle to avoid or
evade the exclusive administrative process and remedies in the tax code."
After considerable discussion on this issue, however, the court stated that it
was not issuing a ruling on exhaustion because of mootness.
Mootness arising from dismissal of claims related to tax relief. The court
found that Pastusek, by dismissing its causes of action related to tax relief in
the trial court while the appeal was pending, had rendered the taxing
authorities' appeals on the grounds of exhaustion of remedies moot. Pastusek
had apparently done this in an attempt to avoid reversal by the appellate court.
As shown below, the maneuver was not successful.
Sovereign immunity. The court of appeals sustained the taxing authorities'
claims that Pastusek's suit was barred by sovereign immunity. The contract
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claims were barred because Pastusek made no showing of legislative
permission to sue. The tort claims, based on allegations of fraud and breach
of fiduciary duty, were barred because a "governmental unit is immune from
tort liability unless the legislature has waived immunity" and the tort claims
asserted did not fall within the limited waivers provided in the Texas Tort
Claims Act.
Johnson v. City of Dublin, 46 S.W.3d 401 (Tex. App.-Eastland

2001, pet. denied)
A former police chief sued the City of Dublin for breach of contract, wrongful
termination, and violation of the Whistleblower Act. The Erath County
district court (Jones) granted the city's plea to the jurisdiction and its motion
for summary judgment. The court of appeals (Arnot, Wrighi, McCall)
affirmed in part, reversed in part, and remanded.
KEY POINT:
Exhaustion of mandatory grievance procedures before suing under the
Whistleblower Act. The court of appeals upheld the dismissal of the
plaintiff's claim under the Whistleblower Act because the plaintiff had failed
to follow the mandatory grievance procedures in violation of§ 554.006 of the
Government Code. The court reversed and remanded as to the plaintiff's
wrongful termination claim, finding that the city had not established a right
to judgment as a matter of law on that claim.
Jones v. Clarksville Indep. Sch. Dist, 46 S.W.3d 467

(Tex. App.-Texarkana 2001, pet. filed)
Former high school principal sued for declaratory and injunctive relief against
the school district asserting intentional infliction of emotional distress,
defamation, and a host of similar claims. The Red River County district court
(Clayton) sustained a plea to the jurisdiction. The court of appeals (Cornelius,
Grant, BRo) reversed and remanded.
KEY POINTS:
Exhaustion of remedies-burden of proof. The court held that the school

district had the burden to prove the plaintiff failed to exhaust her
administrative remedies. Plaintiff alleged that no administrative appeal was
available and that she had "satisfied all prerequisites to bringing this action."
The school district introduced no evidence but simply argued to the district
court and to the court of appeals that the plaintiff "failed to meet her burden
because she did not allege specific facts that would show an exhaustion of
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remedies." The court based its decision on the supreme court's opinion in
Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547, 554 (Tex. 2000), which held
that consideration of evidence in rulings on pleas to the jurisdiction was
proper and, in some instances, necessary.
Exhaustion of remedies-constitutional claims. The court further held that
the district court erred in finding that the constitutional claims included in the
plaintiff's pleadings were subject to the exhaustion of remedies doctrine. The
court found that the pleadings, which were all that were before the court,
indicated that the plaintiff was entitled to proceed directly to district court on
her constitutional claims. The court indicated, however, that not all
constitutional claims by a terminated employee against a school district would
be exempt from the exhaustion doctrine. "We believe the answer depends on
the nature of the claim. If the constitutional claims are ancillary to and
supportive of a complaint about the board's handling of an employment
contract or application of school law, then the entire action should be
amenable to administrative appeal .... However, if the constitutional claims
stand alone as an attack on the policies or actions of the school board, or if the
claims are for constitutional violations that are reflected by those actions of
the board, then we conclude that constitutional issues are not proper subjects
for administrative appeal and may be taken directly to the courts."
Claims against individual defendants. The court also held that the district
court erred in sustaining the plea to the jurisdiction as it applied to claims
against individuals for intentional infliction of emotional distress because
"[tihose are not allegations within the purview of the statute."
City ofHouston v. Jackson, 42 S.W.3d 316 (Tex. App.-Houston
[14th Dist.] 2001, pet. dism'd w.o.j.)
Firefighter sued city and its fire chief for damages and declaratory relief
seeking to enforce a grievance examiner's decision that he should have been
transferred to another fire station. The city and fire chief filed pleas to the
jurisdiction. The Harris County district court (Coselli) denied the pleas. The
court of appeals (Yates, 3itig, Frost) affirmed.
KEY POINT
City's failure to exhaust its administrative remedies available through
city grievance procedures renders administrative decision binding on city.
The tables were turned in this case with the court holding that the firefighter
had properly exhausted all of his administrative remedies, but the city had
failed to do so and was bound by the examiner's order. The firefighter
followed the grievance process set out in sections 143.127(d)- 143.131 of the
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Local Government Code. He finally prevailed in step three of the process, and
a grievance examiner ordered the city to assign the firefighter to another
station. The city did not appeal and took no further actions, failing to follow
the statutory procedure for a fourth step of appealing to the civil service
commission. The court held that the "legislature intended that a final,
unappealed order of the grievance examiner is a final decision of the
commission under section 143.134(h)." Consequently, when the city failed
to appeal the grievance examiner's recommended solution, the solution
became final under § 143.131. As a result, the firefighter had exhausted his
administrative remedies and properly invoked the jurisdiction of the trial court
to seek enforcement of the order.
Mission ConsoL Sch. Dist. v. Flores, 39 S.W.3d 674 (Tex. App.Corpus Christi 2001, no pet.)
A school bus driver sued the school district asserting that he had been
wrongfully terminated for filing a workers' compensation claim. The school
district filed a plea to the jurisdiction. The Hidalgo County district court
(Salinas) denied the plea to the jurisdiction. The court of appeals (Hinposa,
Yanez, Chavez) affirmed.
KEY POINT:
Exhaustion of administrative remedies-conflicting evidence. The court
rejected the district's claim that the plaintiff had failed to exhaust his
administrative remedies. The court held that the district had the burden to
show that "(1) the plaintiff's pleadings, taken as true, affirmatively establish
that the court does not have subject-matter jurisdiction, or (2) the plaintiff
pleaded fraudulently or in bad faith with the purposes of conferring
jurisdiction where under the true facts the court would not have it." Because
of conflicting evidence regarding the administrative policy, the scope of the
policy, and whether the employee even had actual notice of the policy, the
court concluded that the school district failed to meet its burden of proof.
In reAramark Corp., 38 S.W.3d 291 (Tex. App.-Tyler 2001,
orig. proceeding)
Plaintiff sued her employer and the employer's workers' compensation carrier
for failure to provide a walker allegedly required under the carrier's policy.
The employer and the carrier filed a plea to the jurisdiction, asserting that the
plaintiff had failed to exhaust her administrative remedies under the Texas
Workers' Compensation Act. The district court denied the plea. The
defendants sought a writ of mandamus from the court of appeals. The court
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of appeals (DPayi,
mandamus.

Worthen, Griffith) denied the petition for writ of
KEY POINT:

Denial of plea to the jurisdiction based on failure to exhaust
administrative remedies not subject to relief by way of mandamus.
Although the employee conceded that her administrative remedies for the
denial of the walker had not been exhausted, the court of appeals denied the
request for mandamus relief. The employee argued that her cause of action

did not implicate administrative remedies under the Act because she did not
seek workers' compensation benefits but damages not compensable under the
Act. In denying the writ, the court stated, "[b]ased on the limited record

before us in this mandamus proceeding, we are unable to determine whether
and to what extent [the employee] was required to exhaust her administrative
remedies." The court concluded that the defendants had failed to show that
they lacked an adequate remedy by appeal.
Johnson v. United Parcel Serv., 36 S.W.3d 918 (Tex. App.-

Dallas 2001, pet. denied)
Action by employee seeking review of workers' compensation award. The
Dallas County district court (Montgomery) sustained a plea to the jurisdiction
filed by the defendant/employer in which the defendant asserted that the
employee had sued the wrong defendant. The court of appeals (Wright,
O'Neill, Rsenberg) affirmed.
KEY POINTS:
Failure to sue proper defendant in appeal of compensation award defeats
jurisdiction. The court held that under § 406.03 1(a) of the Labor Code, the
insurance carrier, not the employer, is liable for compensation for an
employee's injury and that, under § 410.252(a), only the employee and the
carrier are the proper parties to an appeal of a decision by the Texas Workers'

Compensation Commission. Relying upon the statutory construction of a
predecessor statute, the court found that the employer was not an uinterested
party" under the old statute and therefore could not be a "party" under the new

statute. The court further found that the plaintiff's timely filing against the
wrong defendant could not form a basis for jurisdiction because the time limit
for filing an appeal of a decision under the Workers' Compensation Act, like
a statute of limitations, continues to run until the proper parties are joined.
Because the time period for timely filing a proper appeal had expired, the

court upheld the dismissal.
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New Caney Indep. Sch. Dist. v. Burnham AutoCountry, Inc.,
30 S.W.3d 534 (Tex. App.-Texarkana 2000, pet. denied)
Burnham AutoCountry, Inc., a successful bidder to sell motor vehicles to a
school district, sued the district and its board in a breach of contract action
regarding a bid to supply motor vehicles to the district. The Montgomery
County district court (Edwards) entered summary judgment in favor of
Burnham AutoCountry, Inc. and denied the district's no-evidence summary
judgment motion and its plea to the jurisdiction on grounds of failure to
exhaust administrative remedies. The court of appeals (Comelius, Grant,
Ross) affirmed the district court's jurisdiction and reversed the summary
judgment for Burnham AutoCountry, Inc. on contract law issues.
KEY POINT:
Exhaustion of remedies not required in vendor contract action against
school district. The court held that the Education Code's provision of
administrative remedies regarding school laws, actions of districts that violate
those laws, and contracts between employees and the district did not apply to
a contract action by an outside vendor because no school laws were implicated
in the suit. The court reversed, however, on the merits of the breach of
contract issue and rendered judgment for the district. The court found that, as
a matter of law, the district did not breach the contract because the contract set
a total price for the vehicles rather than individual prices for the vehicles that
had been mathematically miscalculated.
V. STANDING

A. Supreme Court Decisions
Brown v. Todd, 53 S.W.3d 297 (Tex. 2001)
A private citizen and a city council member sued the mayor and the city
seeking injunctive relief and a declaration that an executive order prohibiting
discrimination based on sexual orientation was invalid. The district court
(Mizell) dismissed the citizen's suit for lack of standing but granted a
temporary injunction as to the relief requested by the council member. The
court of appeals (Murphy) affirmed. The supreme court (Phillips) affirmed
the determination that the citizen lacked standing but reversed as to the
council member, finding that he also lacked standing to bring the suit. The
court, therefore, required dismissal of the suit without addressing the merits.
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KEY POINTS:
Jurisdiction of interlocutory appeal because of dissent on one issue gives
court jurisdiction over entire case. The court held it had jurisdiction to
consider an appeal regarding issuance of a temporary injunction under
§ 22.225(c) of the Government Code because of a dissent in the court of
appeals on the issue of whether the private citizen had standing. The court
held that its jurisdiction over the private citizen's appeal gave it jurisdiction
over the entire case even though there was no dissent as to the issues that the
city and mayor raised in the supreme court.
Voters and council member do not have standing to challenge city council
acts as unlawful. The court upheld the determination that the private citizen
lacked standing to challenge the lawfulness of governmental acts. The court
rejected the argument that the mayor's disregard of a prior referendum
rejecting the very proposition contained in the executive order would confer
standing on a voter who was on the prevailing side in the referendum. The
court similarly held that the council member lacked standing, reasoning that
his injury was, in substance, no different from that of the private citizen. The
court found that the "injury as a city council member is vague and generalized
not personal and particularized. . . . The only injury [the council member]
asserts is that the Mayor acted outside of his authority and usurped the
council's authority." Justice Enoch dissented on the determination that the
private citizen lacked standing, reasoning that in exercising referendum
power, the voting private citizen becomes, in effect, a legislator.
Williams v. Lara, 52 S.W.3d 171 (Tex. 2001)
Former inmates and a county resident sued Tarrant County and its sheriff
claiming that a religious education program at the county jail was
unconstitutional. The Tarrant County district court (Sudderth) rendered
summary judgment for the defendants. The Fort Worth Court of Appeals
(Richards) reversed in part. The supreme court (Hankinson) vacated in part,
reversed in part, and remanded.
KEY POINTS:
Standing as taxpayer to challenge constitutionality of government
program. The court held that a property owner who paid property taxes in
the county had standing to enjoin the illegal expenditure of public funds
without demonstrating particularized injury. The court rejected the extension
of standing to those who pay sales taxes reasoning that "[tihis would
eviscerate any limitation on taxpayer suits."

44

TEX4S TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW

[Vol. 3:1

Expenditure of public funds necessary for standing in taxpayer suits. The
court found that the county was expending public funds in operating its
Chaplain's Education Unit ("CEU"), a unit within the county corrections
center where inmates could volunteer for instruction in an "orthodox
Christianity" curriculum approved by the sheriff and the director of
chaplaincy. The salaries of both the sheriff and the chaplain were paid with
county funds and both individuals "spent a significant amount of county time
overseeing and managing the CEU and its curriculum." The court found this
was sufficient to establish that public funds were expended in CEU activities,
rejecting the argument that these county employees would be necessary even
without the CEU. "It would be illogical to conclude that standing exists if a
county hires an employee to administer illegal activities, but that it does not
exist if an otherwise necessary employee spends significant time doing the
administering."
Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547 (Tex. 2000)
Taxpayers sought a permanent injunction to halt payments by the school
district due on a lease-purchase agreement for a new high school. The school
district filed a plea to the jurisdiction, challenging the taxpayers' standing to
sue. The Hunt County district court (Leonard) denied the plea. The court of
appeals (Moseley) affirmed. The supreme court (Hecht) found that it had
conflict jurisdiction and reversed and rendered. Justices Phillips, Enoch, and
Hankinson dissented.
Standing--evidence is appropriate. The court disapproved of the ruling of
the court of appeals that standing could only be evaluated on the basis of the
pleadings. The court reasoned that the "purpose of a dilatory plea is not to
force the plaintiffs to preview their case on the merits but to establish a reason
why the merits of the plaintiffs' claims should never be reached. This does
not mean that evidence cannot be offered on a dilatory plea; on the contrary,
the issues raised by a dilatory plea are often such that they cannot be resolved
without hearing evidence."
Standing-what kind of evidence is appropriate. The court stated that
whether a determination of subject-matter jurisdiction should be made in a
preliminary hearing or should await full development of the merits "must be
left largely to the trial court's sound exercise of discretion." The court
observed that a jurisdictional plea "cannot be used to require the plaintiff to
prove the damages to which he is entitled in order to show that they exceed
the court's jurisdictional limits." The court indicated, however, that when the
standing of an organization is challenged, "an evidentiary inquiry into the
nature and purpose of the organization sufficient to determine standing does
not involve a significant inquiry into the substance of the claims." The court
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concluded, "a court deciding a plea to the jurisdiction is not required to look
solely to the pleadings but may consider evidence and must do so when
necessary to resolve the jurisdictional issues raised."
Taxpayers lack standing to enjoin payment on a contract already
accepted and performed. The court examined the evidence offered in the
trial court to show that the school had already been built and accepted by the
district and that the remaining payments were payments on a loan for the
completed work. The court concluded that, under those circumstances,
"allowance of a taxpayer action to prohibit such repayment threatens a
substantial interference with governmental actions. . . . The potential for
disruption of government operations is too great to allow a taxpayer with no
special injury distinct from the general public's to sue to prohibit the
government from paying for goods and services it has already received and
placed in permanent use."
VI. PUBLIC INFORMATION ACT

("PIA")

A. Supreme Court Decisions
In re City of Georgetown, 53 S.W.3d 328 (Tex. 2001)
City sought a declaratory judgment challenging an Attorney General opinion
requiring it to produce a consulting expert's report that had been prepared in
connection with pending and anticipated litigation and that was exempt from
disclosure in those lawsuits. A newspaper intervened, seeking a writ of
mandamus to compel production of the report. The district court ordered the
city to produce the report pursuant to the Texas PIA. The court of appeals
denied the city's petition for a writ of mandamus to vacate the order. The
Supreme Court of Texas (Qn) conditionally granted the writ of mandamus.
Justices Abbott, Phillips, and Baker dissented.
KEY POINTS:
PIA--exemption from disclosure under the Texas Rules of Civil
Procedure applies. The court held that a consulting expert's report that was
exempt from disclosure in the Texas Rules of Civil Procedure was also
exempt from disclosure under § 552.022(a) of the PIA. Section 552.103(a)
of the PIA generally exempts from disclosure information relating to litigation
to which the state or a political subdivision is or may be a party. Section
552.022(a) lists examples of information that are public and must be disclosed
under the PIA "unless they are expressly confidential under other law."
Because the litigation exception in the PIA is a part of the PIA, the Attorney
General concluded that the litigation exception was not "other" law and
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therefore not an exception from the list of items that must be disclosed.
Included in the list of examples is "a completed report ...made of, for, or by
a governmental body." The Attorney General concluded that a consulting
expert's report that would have otherwise been exempt from discovery must
be disclosed because it was a "completed report" within the meaning of §
552.022(a). The supreme court rejected this argument, finding that "other
law" under § 552.022 included the Texas Rules of Civil Procedure and the
Texas Rules of Evidence. Thus, since the report was considered confidential
under the Texas Rules of Civil Procedure, the city was not required to disclose
it.
The court reasoned that a contrary result "would have a profound impact on
governmental bodies" by discouraging them from obtaining written legal
advice when making decisions in that such advice, if in a completed report,
would be subject to disclosure. "As a consequence, governmental entities
might well choose to forego fruitful self-analysis and decide not to seek
needed legal advice." The court further concluded that the "ability of
governmental entities to pursue and defend claims would also be significantly
impaired."
Failure to raise exceptions before the Attorney General. The court also
rejected the newspaper's argument that the city had waived its right to
withhold the report because the only "other law" it cited to the Attorney
General as justification for withholding the document was the litigation
exception in § 552.103 of the PIA, which did not apply because it was not
"other" law. The court reasoned that the PIA "only precludes a governmental
body from relying on exceptions that it did not raise with the Attorney
General if they arise under Subchapter C." The majority did not mention §
552. 101, which is a part of Subchapter C and which excepts from disclosure
information "considered to be confidential by law, either constitutional,
statutory, or by judicial decision."
B. Austin Court ofAppeals Decisions
Dominguez v. Gilbert, 48 S.W.3d 789 (Tex. App.-Austin 2001, no pet.)
A physician sued the Commissioner of Texas Health and Human Services
Commission and the Director of Medicaid Program Integrity, seeking
mandamus and declaratory relief to obtain a copy of an investigative file on
the physician regarding allegations of Medicaid fraud pursuant to the PIA.
The Travis County district court (Garcia) dismissed the suit on a plea to the
jurisdiction. The court of appeals (Kid, Puryear, Smith) reversed and
remanded.
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KEY POINTS:
PIA-reliance on prior Attorney General decision. The PIA requires an
agency to request a determination by the Attorney General within 10 days of
a PIA request for documents if it wants to withhold information under an
exception. The court held that defendants were not required to request an
Attorney General's determination in this case because they had properly relied
on a prior Attorney General decision addressing the specific type of
information sought here. Defendants asserted that the information was
excepted from public disclosure because federal law requires information
directly connected to the administration of the Medicaid plan in any state to
be kept confidential.
Need for in-camera inspection-documents have to be part of the
appellate record. The court, however, could not rule on the merits of the
dispute and remanded for that reason. The physician disputed the claimed
exception from the PIA. At the hearing in the trial court, the court conducted
an in-camera inspection and then, simply returned the documents to the
defendants so that the documents were in no way a part of the record. The
court of appeals held that it could not receive the documents on appeal
because they had not been made a part of the record in the court below. The
court further held that it was the burden of the agency defendants to preserve
the documents produced for in-camera inspection as part of the record.
Because the court could not determine whether the documents were indeed
confidential and exempt from the disclosure, it reversed and remanded the
case.

Declaratory judgment available. The physician had sought declaratory
relief pursuant to a 1999 amendment to the PIA that authorized district
attorneys, county attorneys, and the Attorney General to obtain declaratory
relief under the PIA. The court held that the 1999 amendments did not apply
to declaratory relief sought by requestors. But the court nevertheless held that
the physician could seek declaratory relief under the Declaratory Judgments
Act, noting that historically, requestors could sue for declaratory judgments
in addition to mandamus. The court added, "[w]e express no opinion as to
whether the 1999 amendments to the Act changed the law in this regard."
Cir. for Econ. Justice v. American Ins. Ass'n, 39 S.W.3d 337

(Tex. App.-Austin 2001, no pet.)
This case was the second round of this dispute. Automobile insurance
companies sued the Department of Insurance to prevent disclosure of
quarterly market reports that had been provided to the department in
connection with an assigned risk plan. The companies asserted that the
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reports were subject to trade-secret protection. Advocacy groups intervened
in opposition, seeking disclosure of the information under the PIA. In the first
round of litigation, the trial court granted a temporary injunction to prevent
disclosure of the information and the Austin Court of Appeals affirmed except
as to reports filed by insurers who were not parties to the suit. In the district
court, those insurers intervened and sought the same protection as the other
companies. The Travis County district court (Meurer) granted a temporary
injunction to prevent disclosure until trial on the merits. The court of appeals
(Aboussie, Smith, Patterson) modified the trial court's order to delete any
actual determination of the merits of the trade secret status pending trial on
the merits and otherwise affirmed.
KEY POINTS:
Open-ended request controlled by applicable, amended PIA as data
becomes available. The appellants contended in this appeal that a different
result from that reached in the first appeal was required because of subsequent
amendments to the PIA. The insurance companies asserted that the supreme
court's decision in City of Garlandv. DallasMorning News, 22 S.W.3d 351

(Tex. 2000) required the court to look only to the date the open-records
request was filed. The court distinguished City of Garlandand held that the
amended act applied: "Unlike a one-time request for information, an openended, continuing request for data as it becomes available necessarily involves
looking to the applicable statute each time the data is available for release."
District court has jurisdiction to decide whether information may be
disclosed. Appellants contended that § 552.022(b) of the PIA deprived the
trial court ofjurisdiction to order the Department of Insurance to withhold the
information. That section bars trial courts from prohibiting a governmental
body or officer from disclosing public information "unless the category of
information is expressly made confidential under other law." The court held
that the statute was not a jurisdictional statute because it allowed trial courts
to order information to be withheld in certain situations and because the trial
court had the discretion to preserve the status quo pending a trial on the merits
of the trade secret issue.
District court may grant temporary injunctive relief to maintain status
quo pending trial on the merits. Appellants presented a detailed attack of
the trade secret status of the information, and the court of appeals gave an
extended discussion of those issues and found that the companies had satisfied
their burden of establishing entitlement to trade-secret protection pending trial
on the merits.
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Document need not be identified in a statute in order to be "confidential
under other law." The court also rejected appellants' claim that § 552.022
requires disclosure of a completed report for a governmental body unless a
statute specifically mentioned the report and exempted it from disclosure.
The court held that the phrase "expressly confidential under other law" found
in the statute "does not require that every conceivable trade secret . . . be
specifically identified in another statute in order to receive trade-secret
protection under the Act."
Arlington Indep. Sch. Dist. v. Texas Att'y Gen., 37 S.W.3d 152
(Tex. App.-Austin 2001, no pet.)
The Arlington school district challenged the Attorney General's ("AG")
determinations that staff surveys were required to be disclosed to the public
under the PIA. The Travis County district court (Williams) granted summary
judgment for the AG. The court of appeals (Aboussie, Smith, Patterson)
affirmed.
KEY POINTS:
Scope of agency memoranda exception from the PIA. The court held that
survey results from a staff survey regarding opinions on matters affecting the
learning environment and student performance were not subject to the agency
memoranda exception in the PIA. The court found that the "compiled results
constitute purely factual information" and "do not relate to the making of new
policy." The court reasoned, "[i]n light of the policy underlying the [PIA] and
the Legislature's acknowledgment that the community in general and parents
in particular should have a role in site-based decision-making, this
information is precisely the sort that should be publicly accessible to foster
candid and frank discussion. We conclude that the compiled survey results
are not predecisional, intra-agency memoranda related to policymaking."
Standards for affidavit proof. The court also held that the trial court
properly struck three affidavits submitted by the school district that sought to
establish that the survey results were compiled as part of the decision-making
process of the district. The court found the affidavits conclusory. "The
affidavits provide no facts to demonstrate how these compiled survey results
function as something more than raw data used to justify decision to initiate
the policymaking process .... While compiled survey results may trigger
policymaking, this does not transform their role from a catalyst to a part of the
process."
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Harlandale Indep. Sch. Dist. v. Cornyn, 25 S.W.3d 328
(Tex. App.-Austin 2000, pet. denied)
School district and its board of trustees sued the Attorney General seeking a
declaratory judgment that an attorney's investigative report of a campus
police officer's grievance was excepted from public disclosure under the PIA.
The Travis County district court (Davis) denied relief. The court of appeals
(Jones, Yeakel, Pattersn) reversed and rendered judgment.
KEY POINT:
Exemption of report by legal counsel from the PIA. The court of appeals
held that the entire report prepared by an attorney retained by the school
district to investigate a grievance filed by a campus police officer was exempt
from disclosure under the PIA. The court ruled that the attorney had been
employed in a legal capacity because "Harlandale requested the preparation
of the investigative report for the primary purpose of obtaining legal advice."
The court rejected the argument that the factual investigations included in the
report should be subject to production under the PIA because the "ultimate
purpose" of the report was the furnishing of legal advice and the attorney
"functioned as an attorney throughout her employment."
C. Other Courts ofAppeals Decisions
City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556
(Tex. App.-San Antonio 2000, pet. denied)
A reporter and newspaper sought mandamus and declaratory relief against the
city under the PIA. The Bexar County district court (Mireles) granted
summary judgment requiring disclosure of the information. The court of
appeals (Lopez, Rickhoff, Stone) affirmed.
KEY POINT:
Reports maintained for administrative rather than personnel purposes
subject to disclosure. The court of appeals held that "use-of-force" reports,
which are reports officers are required to submit after incidents involving use
of force by the officers, were subject to disclosure under the PIA because they
were maintained for administrative purposes rather than for personnel
purposes. The court reasoned that even though the reports were placed only
in personnel files, "the reports are still subject to disclosure under the TPIA
because they are not any more reasonably related to an individual officer's
employment relationship with the department than an 'offense report'
completed by the same officer detailing the same incident."
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Harrison v. Vance, 34 S.W.3d 660 (Tex. App.-Dallas 2000, no pet.)
A prison inmate sought a writ of mandamus under the PIA to obtain

information from a grand jury proceeding. The Dallas County district court
(Godbey) dismissed the suit as frivolous pursuant to § 14.003(a)(2) of the

Texas Civil Practice & Remedies Code. The court of appeals (Moseley,
O'Neill, Richte affirmed.
KEY POINT:
Discretionary nondisclosure of information requested by prison inmate
under the PIA. The PIA makes disclosure of information to a prison inmate
discretionary. The inmate argued that disclosure is mandatory when the
information requested pertains to the individual requesting it. The court
rejected this argument as unsupported by any language in the statute. The
court further noted that grand jury proceedings are exempt from the PIA
because the PIA applies only to public information held by governmental
bodies, the judiciary is excluded from the definition of governmental bodies
under the PIA, and the grand jury is an arm of the judiciary. Finally, the court
observed that grand jury communications are confidential as a matter of law
and exempt from disclosure on that basis.
Fish v. Dallas Indep. Sch. Dist., 31 S.W.3d 678 (Tex. App.-Eastland

2000, pet. denied)
The Dallas NAACP and an individual sued the Dallas Independent School
District ("DISD") to obtain information on standardized testing results
pursuant to the PIA. The Dallas County district court (Richter) denied
plaintiffs' request for summary judgment and granted summary judgment in
favor of DISD. The court of appeals (Armg.t, McCall, Wright) affirmed the
denial of summary judgment for the plaintiffs but reversed the judgment in
favor of DISD and remanded.
KEY POINTS:
PIA-duty to manipulate data to eliminate confidential information.

DISD asserted that the test result information was not subject to disclosure
because it had confidential or personally identifiable information and DISD
was not required to create new information to substitute for the confidential
information so as to eliminate the need for protection of the information.
Plaintiffs had proposed a numerical coding system to ensure student privacy
and asserted that this coding system merely constituted a manipulation of the
data to substitute the confidential information with a unique, confidential
number by adding one line of programming. The PIA establishes a procedure
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for certain manipulation of the data and obligates governmental bodies to
perform that manipulation. The court of appeals held that plaintiffs' summary
judgment evidence established that their request required merely the
manipulation of existing data rather than the creation of new information.
PIA-procedural compliance. The PIA requires the governmental entity to
include, in response to the requestor, a description of the form in which the
information is available. The burden then shifts to the requestor to inform the
entity of the form in which it wants the information. DISD sought to sustain
summary judgment by contending that it had provided a sufficient statement
to the plaintiffs regarding the format in which the information was available
and that plaintiffs had failed to inform DISD of how it wanted the information
provided. The court held that DISD had failed to provide a sufficient
statement of the form in which the information was available and, instead,
merely informed plaintiffs that the information "[was] not readily available or
in a format where it [could] be easily prepared" and that the data did not exist
in the fashion requested.
The court remanded the case to the trial court for further proceedings because
it concluded that plaintiffs had failed to establish conclusively that the
confidentiality of the student records would not be compromised.
VII. OPEN MEETINGS
A. Supreme Court Decisions
In re Texas Senate, 36 S.W.3d 119 (Tex. 2000) (orig. proceeding)
Newspapers and a magazine sought a writ of mandamus against the Texas
Senate and its President Pro Tempore, challenging the secret ballot to elect a
senator as Lieutenant Governor to replace Rick Perry, who had assumed the
governorship. The Travis County district court granted the writ. The senate
and its president sought mandamus relief in the court of appeals, which denied
the petition. The Supreme Court of Texas (Hecht) conditionally granted the
writ.
KEY POINT:
Secret ballot permitted. The supreme court held that § 551.003 of the Open
Meetings Act, which prohibits secret meetings of the legislature "except as
specifically provided in the constitution," did not apply to a secret ballot to
elect a senator to perform the duties of the Lieutenant Governor. The court
held that article III, § 41 of the Texas Constitution, which authorizes the
election of senate officers by secret ballot, applied to the election of a senator
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to perform the duties of Lieutenant Governor because the Lieutenant
Governor is a senate officer.
B. Austin Court of Appeals Decisions
Hays County Water PlanningP'ship v. Hays County, 41 S.W.3d 174

(Tex. App.-Austin 2001, pet. denied)
A political and environmental group sued Hays County for violation of the
Open Meetings Act. The Hays County district court (Miller) granted
summary judgment in favor of Hays County. The court of appeals (Kidd,
Xake1, Powers) reversed and remanded.
KEY POINTS:
Standing to assert Open Meetings Act violation: The court of appeals
rejected Hays County's claim that the Hays County Water Planning
Partnership lacked standing to sue under the Open Meetings Act because of
a failure to present evidence that its members were affected other than as
members of the general public. "in keeping with the purpose of the act,
standing under the Open Meetings Act is interpreted broadly." The court
found that the interest of the general public is the interest protected by the act
and, therefore, a group having that interest has standing.
Adequacy of notice. The court held that the Hays County Commissioners
Court had violated the Open Meetings Act by failing to provide adequate
notice. The agenda listed a "Presentation by Commissioner Russ Molenaar."
At the meeting, Molenaar discussed detailed aspects of development issues
pending before the county. The court held that the word "presentation" was
a "vague description" that gave no "inkling of the substance of Molenaar's
proposed presentation." The court relied in part on a recent Attorney General
opinion, which cautioned that, while it is permissible for a governmental body
to allow members of the public to comment at public meetings regarding
matters not specified in a posted meeting notice, such comment is not
permissible "if the governmental body is, prior to the meeting aware, or
reasonably should have been aware, of specific topics to be raised."
Exceptions to notice requirement narrowly construed. Hays County
argued that § 551.042 of the Government Code allows comments to arise at
meetings without notice as long as the governmental body does nothing more
than recite existing facts or policies. Rejecting this argument, the court stated,
"[t]here is a broad scope to the coverage of the Open Meetings Act and a
narrowness to its few exceptions." The court held that §551.142 was intended
to allow a governmental body to make a limited response to an inquiry and
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found that Molenaar was not responding to an inquiry. As such, the statute
did not exempt the commissioner's presentation from the notice requirements
of the Open Meetings Act.
Free speech. The court rejected the county's argument that Molenaar's
presentation was protected by the First Amendment. The court saw "no
restriction of the right of free speech by the necessity of a public official's
compliance with the Open Meetings Act when the official seeks to exercise
that right at a meeting of the public body of which he is a member."
Relief. The court also rejected the county's argument that the plaintiff failed
to state a cause of action on which relief could be granted because no action
was taken as a result of the presentation. "It is not enough to say that because
the commissioners court took no action following Molenaar's presentation,
there has been no harm to the public, and the district court cannot, therefore,
order a remedial remedy."
C. Other Courts of Appeals Decisions
City of San Benito v. Rio Grande Valley Gas Co., 63 S.W.3d 19
(Tex. App.-Corpus Christi 2001, no pet.)
A number of cities in the valley brought a class action suit against two gas
companies regarding a franchise fee dispute. The Hidalgo County district
court denied opt-out notices from some of the cities. Those cities sought
mandamus relief and appealed the court-approved settlement agreement with
the class. The court of appeals (Hinoisa, Yanez, Castillo) granted the
mandamus relief in part.
KEY POINT:
Opting out of class action requires decision in compliance with the Open
Meetings Act. The court held that the district court properly denied opt-out
status to a number of the cities because their governing authorities had failed
timely to approve opting out in an open meeting. The court rejected as invalid
timely filed motions to opt out because the record failed to show that the cities
had authorized, in an open meeting, their attorneys to file the motions. "The
governing authorities of cities can express themselves and bind the cities only
acting together in a meeting duly assembled." The court held that subsequent
ratifications made after the deadline had passed for opting out of the class
were not retroactive.
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City of San Antonio v. River City Cabaret, Ltd, 32 S.W.3d 291
(Tex. App.-San Antonio 2000, pet. denied)
The City of San Antonio brought suit against several defendants, alleging a
nuisance because the various businesses permitted prostitution and drug
dealing on their premises. The Bexar County district court (Tanner) dismissed
the case on the grounds that the city attorney had failed to show authority to
file the suit under Rule 12 of the Texas Rules of Civil Procedure. The San
Antonio Court of Appeals (Stone, Green, Angelini) reversed.
KEY POINT:
Texas Open Meetings Act and Texas Rule of Civil Procedure 12. The
court of appeals held that the district court had no discretion to dismiss the
lawsuit after the trial court's oral ruling that the city attorney lacked authority
to bring the suit but before any order was signed because the city passed an
ordinance authorizing the suit. Defendants argued that the ordinance was
invalid as a retroactive ratification of a lawsuit in violation of the Texas Open
Meetings Act ("TOMA"). Rejecting the argument, the court reasoned that
u[t]he invalid act may be ratified in an open meeting held in accordance with
TOMA, but the ratification will only be effective from the date of the meeting
in which the valid action is taken." The court further construed rule 12 to
prohibit dismissal of a lawsuit "if an authorized person appears to prosecute
or defend." Since the city attorney acquired authorization before the written
order was signed, the district court erred in entering the written order.
Hill v. Palestine Indep. Sch. Dist., No. 12-00-00101-CV, 2000
WL 1737531 (Tex. App.-Tyler Nov. 22, 2000, pet. denied)
Former teacher sued the school district, seeking to set aside nonrenewal of his
contract because of alleged violations of the Texas Open Meetings Act. The
Anderson County district court granted the district's motion for summary
judgment. The court of appeals (a.yJ
Hadden, Worthen) affirmed.
KEY POINT:
Deliberative meeting not voided for failure to post notice. The court held
that the meeting at which the school board received evidence and considered
the teacher's contest of the district's proposed nonrenewal of his contract was
not void because of the board's failure to post the matter on the agenda for the
meeting. The court found that the board's "action" of conducting the hearing
was not voidable under the Open Meetings Act because the board did not take
a final action but merely deliberated. Personnel matters may be deliberated
in closed sessions, and "[i]f a meeting involves only deliberation, a
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governmental body does not violate the Act by holding such a meeting in
closed session." The teacher had received notice of the matter and had
participated. The board properly noticed the matter for the meeting at which
it voted not to renew, and the court upheld the action taken at the second
meeting.
Matagorda County Hosp. DisL v. Ciy of Palacios, 47 S.W.3d 96
(Tex. App.-Corpus Christi 2001, no pet.)
City sued for temporary injunction to prohibit closure of hospital operated by
the county hospital district. The Matagorda County district court (Ottis)
granted the injunction. The court of appeals (YAI4-QL Hinojosa, Rodriguez)
affirmed as modified.
KEY POINT:
Standing. The court held that the city had standing to challenge the hospital
district's vote to close the hospital on the ground that the district failed to
provide adequate notice to the public regarding its intent to vote on closing the
hospital at a scheduled meeting. The court found that the majority of courts
addressing the "interested person" requirement for standing under the Open
Meetings Act had "adopted an extremely broad interpretation" and held that
a city fell within the term. The court also found that the city had capacity to
bring suit under § 285.052 of the Texas Health and Safety Code. The court
of appeals modified the district court's holding to allow the hospital district
to close the hospital if done in compliance with the Texas Health and Safety
Code.
VIII. SOVEREIGN IMMUNITY
A. Supreme Court Decisions

General Servs. Comm'n v. Little-Tex Insulation Co., 39 S.W.3d 591
(Tex. 2001)

This is a consolidated appeal of two suits against state agencies for breach of
contract A building contractor sued Texas A&M University for failure to pay
expenses allegedly owed under a contract, and a contractor sued the General
Services Commission for breach of contract in connection with the
termination of an asbestos abatement contract. The Travis County district
court (Davis, Dietz) sustained pleas to the jurisdiction. The Austin Court of
Appeals reversed and remanded both cases. The supreme court (Baker)
reversed the court of appeals, holding that sovereign immunity barred the
suits. Justice Abbot concurred; Justice Enoch dissented.
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KEY POINTS:
Waiver-by-conduct exception to sovereign immunity. The court rejected
the argument that the state had waived immunity by its conduct of accepting
benefits under the contract, reasoning that, since its decision in FederalSign
suggesting such a waiver might occur, the Legislature had enacted a disputeresolution procedure to resolve certain breach-of-contract cases against the
state. "Historically, we have left to the Legislature whether to waive
sovereign immunity. Today we once again adhere to this principle and defer
to the Legislature."
Application of the Legislature's statutory remedies. Having found that the
Legislature's statutory remedies eliminated any consideration of a finding of
waiver by conduct, the court determined that the administrative proceedings
prescribed by the new legislative procedure are a "precursor to legislative
consent to sue" and a "necessary step before a party can petition to sue the
State."
Constitutional takings claim. The court rejected the argument that a failure
to pay under a contract after accepting the benefits of performance constitutes
a taking under the Texas Constitution. "The State, in acting within a color of
right to take or withhold property in a contractual situation, is acting akin to
a private citizen and not under any sovereign powers. In this situation, the
State does not have the intent to take under its eminent domain powers; the
State only has an intent to act within the scope of the contract."
Separation of powers challenge. The administrative procedures created by
the Legislature provide that the determination by the administrative law judge
at the State Office of Administrative Hearings is final and not subject to
judicial review. The court rejected the argument that eliminating judicial
review violates the separation-of-powers doctrine. First, the court noted that
the plaintiff had not argued that any order violated a vested property right or
constitutional right. Under Texas law, there is no right to judicial review
unless a statute provides that the property rights or constitutional rights are
affected. Second, the court found that "[b]y establishing an administrative
procedure to dispose of breach-of-contract claims against the State, the
Legislature did not transfer an inherently judicial function to the executive or
legislative branch." Under the statute, the administrative judge's decision is
"simply a recommendation that the Legislature may accept or reject." The
court found that this legislative power did not constitute impermissible
judicial review of the administrative judge's decision because the Legislature
is not reviewing the decision on the merits but is, instead, "faced with policy
concerns not presented to the administrative judge."
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IX. MISCELLANEOUS
A. Supreme CourtDecisions
Gilbert v. El Paso County Hosp. Dist, 38 S.W.3d 85 (Tex. 2001)
Property taxpayers sued a hospital district, contending that it had failed to
comply with disclosure requirements of the truth-in-taxation provisions of the
Texas Constitution and the Tax Code. The El Paso County Court at Law No.
2 (Fashing) rendered judgment for the taxpayers. The El Paso Court of
Appeals (McClure) reversed. The Supreme Court of Texas (O'Neill) reversed
and remanded.
KEY POINT:
Administrative construction of a statute. The taxing authority contended
thatthe Comptroller's form for providing truth-in-taxation notices authorized
the reporting method used and that the Legislature had accepted the
administrative interpretation of the Tax Code suggested by the form in a
subsequent amendment of the statute. The court rejected this argument, citing
two reasons. First, it found that the meaning of the form was not clear. u[The
administrative construction of a statute must be clear before we will read that
construction into the Legislature's re-enactment of the statute." Second, it
stated, "we will not deem the Legislature to have accepted even a clear
administrative construction that conflicts with a statute's plain language or
clear purpose."
Harris County Bail Bond Bd v. Blackwood, 41 S.W.3d 123 (Tex. 2001)
A corporate bail bond licensee sued for de novo review of a county bail bond
board's refusal to renew its license. The Harris County district court (Reiter)
entered judgment renewing the license. The First Court of Appeals (Mirabal)
affirmed. The supreme court (Hankinson) reversed, holding that the court of
appeals erred in ordering renewal of the license in the absence of statutorily
required recommendation letters and further erred in renewing the license
from the date of the judgment instead of for the time period applicable to the
license application.
KEY POINT:
License renewals-time period for relief. The supreme court held that the
trial court erred in ordering a renewal of a two year license to run from the
date of the judgment instead of the two year period applied for in the license
renewal application. The court reasoned that the statutory scheme for renewal
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"insures that a bondsman's financial standing and reputation are thoroughly
reviewed every two years." The bail bond company had applied for a license
to run from November of 1995 to November of 1997, and the court found that
the only relief that could have been granted was a license for that period of
time. The court rejected the argument that this restriction deprived the
bondsman of any meaningful relief by noting, "[n]othing in the record in this
case indicates that either party made any effort to expedite the proceedings in
the trial court. In any case, [the bondsman] was not prejudiced by the delay
because it was writing bonds during the pendency of the trial pursuant to the
agreed temporary injunction, and whether or not the renewal period ended
before the court decided the case, [the bondsman] was obligated to file
another renewal application with the Board."
B. Austin Court of Appeals Decisions
Perry v. Brown, 68 S.W.3d 734 (Tex. App.-Austin 2001, no pet.)
Plaintiffs sued the Governor and other state officials regarding state legislative
redistricting. The Travis County district court (Davis) denied a plea to the
jurisdiction alleging the suit was not ripe because it was filed before the
Legislature had adjourned its session and failed to act on redistricting. The
court of appeals (Aboussie,Kidd, Yeakel) affirmed.
KEY POINT:
Ripeness. The court looked at varying dates on which a suit challenging
legislative districts would be ripe. The court concluded that because the suit
was clearly ripe now, the district court's ruling would be affirmed, regardless
of its correctness at the time of the ruling. The court reasoned, "ft]he supreme
court recognized that in determining ripeness, appellate courts may consider
circumstances that occur after a trial court rules."
Rylander v. Fisher Controls Int'l,Inc., 45 S.W.3d 291
(Tex. App.-Austin 2001, no pet.)
Corporate taxpayer sued to recover franchise taxes. The Travis County
district court (Campbell) granted the taxpayer a refund. The court of appeals
(Patterson, Powers) affirmed.
KEY POINTS:
Rules of statutory construction. This case is noteworthy, because of its
discussion of the rules of statutory construction and the weight given to
agency interpretation. The opinion discusses a number of basic rules. "[W]e
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are mindful that the Code Construction Act erects a presumption that a just
and reasonable result was intended.... We are forbidden to impose our own
notions of public policy, such as the desirable scope of a statute, but must
instead determine the legislative purpose from a consideration of the statutory
scheme as a whole rather than from a literal application or interpretation of
any particular statutory language."
Weight to agency's interpretation of statute. uWe are also reminded that
the Comptroller's administrative interpretation of ambiguous language in a
revenue statute is entitled to our respect and due weight." Much later in the
opinion, however, the court explains why it rejected the Comptroller's
interpretation. "This rule of construction applies particularly to an agency's
construction that is sanctioned by long acquiescence, but such is not the case
here. And it appears the Comptroller's construction of the term... is itself
ambiguous and uncertain as to what the construction actually is; it plainly is
not as clear, certain, and direct as the legislature's [amendment]."
Little weight given if technical expertise not at issue. The court also
rejected the agency's interpretation because technical expertise was not
required for interpreting the statute in question. "[T]he task of statutory
construction does not here involve a matter lying within agency expertise. It
involves instead a non-technical question of law-legislative intent ....
Courts are as competent as the [agency] in making that assessment of
legislative intent. This reduces considerably the degree of judicial deference
owed the Comptroller's interpretation."
C. Other Court ofAppeals Decisions
Cianci v. M. Till, Inc., 34 S.W.3d 327 Tex. App.-Eastland 2000, no pet.)
A motorist injured in a motor vehicle accident sued a country club under the
Dram Shop Act. The Harris County district court (Gamble) entered summary
judgment for defendant based on an order by the Texas Alcoholic Beverage
Commission ("TABC") that the country club had complied with the safe
harbor statute. The court of appeals (Arnot, Wright, MCQall) reversed and
remanded.
KEY POINT:
Agency order not a basis for collateral estoppel of suit under Dram Shop
Act. The court held that a TABC order finding that a country club had not
violated the Dram Shop Act because it had complied with the safe harbor
statute could not be a basis for collateral estoppel against a plaintiff who was
not a party to the agency proceeding.

