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I. INTRODUCTION

Under both federal and Texas law, administrative decisionmakers who
act in a quasi-judicial or quasi-legislative capacity are accorded significant
protection from having to testify about their official actions.' The Morgan
doctrine prohibits discovery directed at administrative decisionmakers to the
same degree as discovery directed at judges.2 While the federal and Texas

* Christopher Maska is the Senior Administrative Law Judge for the Texas Education Agency.
He is a graduate of the University of Dallas, the Claremont Graduate School, and the University of Texas
Law School. He is board certified in Administrative Law by the Texas State Board of Legal
Specialization. Nothing in this paper should be construed to be the official opinion of the Texas Education
Agency, the State Board of Education, or the Commissioner of Education.

i. United States v. Morgan, 313 U.S. 409, 422 (1941); Tex. State Bd. of Exam'rs in Optometry
v. Carp, 388 S.W.2d 409,414-15 (Tex. 1965); Gilder v. Meno, 926 S.W.2d 357, 364 (Tex. App.-Austin
1996, writ denied); Alliance for Util. Protest in Southeast Tex. v. P.U.C., No. 12-83-0100-CV (Tex.
App.-Tyler November 27, 1985, no writ) (not designated for publication), 1985 Tex. App. LEXIS 12514,
at *8-9. Note that in this paper, the term 'administrative decisionmaker" means an individual who serves
in the executive branch and who is acting in a quasi-judicial or quasi-legislative capacity. One who serves
in the executive branch who acts in an executive capacity usually receives significantly less protection.
See Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982).

2. Morgan, 313 U.S. at 422.



62 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW ' [Vol. 3:61

versions of this doctrine are similar, there are differences in how the doctrine
developed in the two settings.' The Morgan doctrine is well established in
federal law.4 A similar doctrine has been recognized more recently in Texas
cases, but it has not been as well developed.' The failure of the Texas
Supreme Court to explicitly adopt the Morgan doctrine places the Texas
administrative process at risk. When administrative decisionmakers do not
receive the same protections from discovery as judges do, the results include
an inability to attract competent individuals, a lack of frank deliberations, and
the potential that judges will also lose their protection.6 While Texas courts
have in practice adopted the Morgan doctrine, their failure to do so explicitly
has led to a number of cases where administrative decisionmakers have been
subject to interrogation.7

II. THE FEDERAL MORGAN DOCTRINE

The Morgan doctrine, which states that administrative decisionmakers
are entitled to the same protection from discovery and testifying as judges are,
was first developed by the United States Supreme Court in the case of United
States v. Morgan.' This case is usually referred to as Morgan IV, as it
represents the fourth in a series of related cases.9 Prior to Morgan IV,
substantial protection was given to administrative decisionmakers, but there
was no holding that it was the same protection that judges received.'°

To understand Morgan IV, it is important to review the entire series of
Morgan cases." In Morgan I, the underlying issue was whether the Secretary
of Agriculture had properly limited the rates that stockyard marketing
agencies could charge.'" Prior to the Secretary's action, a higher rate was

3. Id. at 409; Carp, 388 S.W.2d at 409; Gilder, 926 S.W.2d at 357; Alliance for Util. Protest in
Southeast Tex, No. 12-83-0100-CV, 1985 Tex. App. LEXIS 12514, at *1.

4. See Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633,653-54 (1990); Fla. Power &
Light Co. v. Lorion, 470 U.S. 729, 744 (1985); Camp v. Pitts, 411 U.S. 138, 141-43 (1973).

5. See Carp, 388 S.W.2d at 414-15; Gilder, 926 S.W.2d at 364; Alliance for Util. Protest in
Southeast Tex., No. 12-83-0100-CV, 1985 Tex. App. LEXIS 12514, at *8-9.

6. N.J. Bell Tel. Co. v. Communications Workers of Am., N.J. Traffic Div. No. 55, 75 A.2d 284,
287 (N.J. Super. Ct. App. Div. 1950).

7. See Young Chevrolet, Inc. v. Tex. Motor Veh. Bd., 974 S.W.2d 906, 913 (Tex. App.-Austin
1998, pet. denied); City of Stephenville v. Tex. Parks & Wildlife Dep't, 940 S.W.2d 667, 673 (Tex.
App.-Austin 1996, writ denied); Lone Star Greyhound Park, Inc. v. Tex. Racing Comm'n, 863 S.W.2d
742, 749-50 (Tex. App.-Austin 1993, writ denied); Continental Cars v. Tex. Motor Vehicle Comm'n, 697
S.W.2d 438, 441 n.l (Tex. App.-Austin 1985, writ ref d n.r.c.); State Banking Bd. v. First State Bank,
618 S.W.2d 905, 909 (Tex. Civ. App. Austin-1981, no writ).

8. 313 U.S. 409,422 (1941).
9. Id. at 413-14.

10. See Chicago, B. & Q. Ry. Co. v. Babcock, 204 U.S. 585, 593 (1907).
11. United States v. Morgan, 313 U.S. 409 (1941); United States v. Morgan, 307 U.S. 183 (1939);

Morgan v. United States, 304 U.S. 1 (1938); Morgan v. United States, 298 U.S. 468 (1936).
12. Morgan v. United States, 298 U.S. at 478. It was argued that the Secretary believed that there
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allowed by law. 3 The Supreme Court considered whether it was proper for
the district court to dismiss the claim that the stockyard marketing agencies
were not afforded a hearing. 14 The stockyard marketing agencies were
allowed to present their evidence and arguments to a Department of
Agriculture official.'" But it was alleged that the Secretary, who was the
ultimate decisionmaker, had not considered the evidence and arguments prior
to setting rates. 6 The Court remanded the case to the district court so that the
question of whether the plaintiffs had a proper hearing could be determined."
The Court said that if a decisionmaker does not review the evidence and
arguments, the resulting decision is based on the decisionmaker's blind trust
in another.' The Court concluded that "[i]f the one who determines the facts
which underlie the order has not considered evidence or argument, it is
manifest that the hearing has not been given."'9

After remand, interrogatories were directed to the Secretary of
Agriculture, who also testified before the court."0 The district court again ruled
for the Secretary.2' In Morgan II, the Supreme Court held that the Secretary's
new rates were invalid.' The Secretary did not read the entire record.'
Instead, he reviewed the briefs and looked at parts of the record. 4 More
importantly, the Court found that the hearing process was fatally flawed.'
The stockyard marketing agencies were not apprised of the agency's
allegations and given a fair opportunity to respond.26 The district court's
order dismissing the challenges to the validity of the rates was reversed.2 ' The
defendants later made a motion to stay the distribution of impounded moneys
that had been charged above the Secretary's limit.2 8 These funds had been
paid into the registry of the court.29 The district court ordered that rates paid
in excess of the Secretary's limit were to be distributed to the stockyard

were too many stockyard marketing agencies, so he surmised that limiting the rates charged would force
many stockyard marketing agencies out of business and lead to economic efficiencies. Id. at 472.

13. Id. at 472.
14. Id. at 474-76.
15. Id. at478-79.
16. Id. at 478.
17. Id. at 482.
18. Id. at 480-81.
19. Id.
20. Morgan v. United States, 304 U.S. I, 14(1938).
21. Id.
22. Id. at 22.
23. Id. at 17-18.
24. Id.
25. Id. at 22.
26. Id. at 18-19.
27. Id. at 13, 22.
28. Morgan v. United States, 24 F. Supp. 214, 214 (1938), rev'd, United States v. Morgan, 307

U.S. 183 (W.D. Mo. 1939).
29. Id. at 214.
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marketing agencies." In Morgan III, the Supreme Court again reversed the
district court and held that the distribution of the funds should be decided
based upon a hearing before the Secretary who had to determine whether the
rates were reasonable.3

In Morgan IV, the issue was whether the rates determined by the
Secretary of Agriculture were reasonable. 2 The stockyard marketing agencies
alleged that the Secretary was biased because he had severely criticized
Morgan L 3 The Court stated:

In publicly criticizing this Court's opinion the Secretary merely indulged in
a practice familiar in the long history of Anglo-American litigation, whereby
unsuccessful litigants and lawyers give vent to their disappointment in tavern
or press. Cabinet officers charged by Congress with adjudicatory functions
are not assumed to be flabby creatures any more than judges are. Both may
have an underlying philosophy in approaching a specific case. But both are
assumed to be men of conscience and intellectual discipline, capable of
judging a particular controversy fairly on the basis of its own
circumstances.3"

It should be noted that the Secretary was deposed and testified." As to the
deposition and testimony of the Secretary, the Supreme Court held:

[T]he Secretary should never have been subjected to this examination. The
proceeding before the Secretary "has a quality resembling that of a judicial
proceeding." Morgan v. United States, 298 U.S. 468, 480. Such an
examination of a judge would be destructive ofjudicial responsibility. We
have explicitly held in this very litigation that "it was not the function of the
court to probe the mental processes of the Secretary." 304 U.S. 1, 18. Just
as a judge cannot be subjected to such a scrutiny, compare Fayerweather v.
Ritch, 195 U.S. 276, 306-07, so the integrity of the administrative process
must be equally respected. See Chicago, B. & Q. Ry. Co. v. Babcock, 204
U.S. 585, 593.36

Hence, Morgan IV stands for the proposition that an administrative
decisionmaker who presides over a quasi-judicial hearing may not be
questioned unless it would also be proper to interrogate a judge in similar
circumstances.

30. Id. at 215.
31. United States v. Morgan, 307 U.S. 183, 198 (1939).
32. United States v. Morgan, 313 U.S. 409,418-19 (1941).
33. Id. at 420.
34. Id. at 421.
35. Id. at 422.
36. Id. at 422.
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III. MORGAN LIMITED

The next major case concerning the Morgan doctrine was Citizens to
Preserve Overton Park, Inc. v. Volpe." Here the Court placed significant
limitations on the protection given to administrative decisionmakers if no
contemporaneous findings of fact are made." The Supreme Court in Volpe
addressed a decision by the Secretary of Transportation to allow a highway to
be built through a public park.39 Federal law allowed the construction of a
highway through a park only if no other "feasible and prudent alternative"
existed and all possible planning was done to minimize harm.4" The Secretary
made these conclusions but did not make formal findings of fact.41 The
Supreme Court, affirming Morgan IV, held that "inquiry into the mental
processes of administrative decisionmakers is usually to be avoided."42 But
the Court went on to explain:

[W]here there are administrative findings that were made at the same time as
the decision, as was the case in Morgan, there must be a strong showing of
bad faith or improper behavior before such inquiry may be made. But here
there are no such formal findings and it may be that the only way there can
be effective judicial review is by examining the decisionmakers themselves.43

The District Court is not, however, required to make such an inquiry.
It may be that the Secretary can prepare formal findings including the
information required by DOT Order 5610.1 that will provide an adequate
explanation for his action. Such an explanation will, to some extent, be a
"post hoc rationalization" and thus must be viewed critically. If the District
Court decides that additional explanation is necessary, that court should

37. 401 U.S. 402 (1971), rev d, Citizens to Preserve Overton Park, Inc. v. Brinegar, 494. F.2d
1212 (6th Cir. 1974).

38. Id. at 420.
39. Id. at 402.
40. Id. at 404-05; 23 U.S.C.A. § 1938 (West 1998 & Supp. 2001).
41. Volpe, 401 U.S. at 407-08.
42. Id. at 420 (citation omitted).
43. Id., citing Shaughnessy v. United States ex rel. Accardi, 349 U.S. 280 (1955). The citation to

Accardi is intriguing. This was the second time the United States Supreme Court considered the order to
deport Accardi. Accardi, 349 U.S. at 281. In the first case, Accardi alleged that the Board of Immigration
Appeals was not making an independent decision but instead was following the direction of the Attorney
General to deport him as an undesirable. United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 262
(1954). The district court did not allow him to put on evidence as to these allegations. Id. In that first
case, without discussing Morgan IV, the Court ordered that Accardi be given an opportunity to prove his
allegations. Id. at 268. On remand, members of the Board of Immigration Appeals testified in district
court. Accardi, 349 U.S. at 283. Apparently, they made no objection to testifying. Id. The opinion of
the Court in Accardi makes no mention of Morgan IV. See 349 U.S. 280. In fact, the only mention of
Morgan IV in the any of the reported cases comes in the Accardi dissent. Id. at 290. The dissent argued
that under Morgan IV, the testimony of the board members should be disregarded. Id. Their argument was
that administrative decisionmakers cannot voluntarily testify. Id.

2002]
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consider which method will prove the most expeditious so that full review
may be had as soon possible."

If there are contemporaneous findings of fact, inquiry is allowed only
when there is first a strong showing of bad faith."5 If there are not
contemporaneous findings of fact, a court can order discovery, but it may also
remand the case for the preparation of findings of fact.46 However, such
findings are to be critically reviewed.47 While Volpe did not explicitly
overrule Morgan IV, it does not afford administrative decisionmakers the
same protection as judges.4" A judge who does not produce findings of fact
does not risk a deposition, but under Volpe, findings of fact are required to
afford the same protection to administrative decisionmakers.49

When the case was remanded to the district court, the court determined
that a remand to the Department of Transportation was proper.50 The
Secretary decided that there were prudent alternatives to building the highway
through the park and issued sufficient findings to that effect.5' Since the
Secretary reached a different conclusion when he made his formal findings,
nopost hoc rationalization occurred.52 The Secretary complied with his duties
and did not have to respond to any discovery or testify about his decision.53

IV. MORGAN REAFFIRMED

The holding in Volpe, allowing discovery when no findings of fact are
made, has been severely limited by later Supreme Court cases.54 The Supreme
Court has held:

If the record before the agency does not support the agency action, if the
agency has not considered all relevant factors, or if the reviewing court
simply cannot evaluate the challenged agency action on the basis of the
record before it, the proper course, except in rare circumstances, is to remand
to the agency for additional investigation or explanation. The reviewing
court is not generally empowered to conduct a de novo inquiry into the

44. Volpe, 401 U.S. at 420-21.
45. Id. at 420.
46. Id.
47. Id.
48. Id.
49. Id.
50. Citizens to Preserve Overton Park, Inc. v. Brinegar, 494 F.2d 1212, 1213 (6th Cir. 1974).
51. Id. at 1213-15.
52. Id. at 1213; see generally Volpe, 401 U.S. at 420 (explaining that a post hoc rationalization

must be viewed critically).
53. Brinegar, 494 F.2d at 1216.
54. Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 653-54 (1990); Fla. Power & Light

Co. v. Lorion, 470 U.S. 729, 744 (1985); Camp v. Pitts, 411 U.S. 138, 141-43 (1973).
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matter being reviewed and to reach its own conclusions based on such an
inquiry.

55

In Florida Power & Light Co. v. Lorion and other cases, the Court
expressed little concern over the possibility of deceptive post hoc
rationalization.56 "[E]xcept in rare circumstances," administrative decision-
makers who do not make findings of fact are not to be subjected to
discovery." The Supreme Court has not specified just what those rare
circumstances are. Perhaps those rare instances are where a strong showing
of bad faith is first made. These cases restore much of Morgan IV's
equivalent protection for judges and administrative decisionmakers.58

V. SEPARATION OF POWERS JUSTIFICATION

In Village of Arlington Heights v. Metropolitan Housing Development
Corp., the Supreme Court gives a further justification for limiting discovery
directed at administrative decisionmakers:

This Court has recognized, ever since Fletcher v. Peck, 6 Cranch 87, 130-
131, 3 L. Ed. 162 (1810), that judicial inquiries into legislative or executive
motivation represent a substantial intrusion into the workings of other
branches of government. Placing a decisionmaker on the stand is therefore
"usually to be avoided." 9

This argument, that respect for the other branches of government should
limit a substantial intrusion into their workings unless there is an equally
substantial justification, is a separation of powers argument. It means that the
judicial branch should not inquire into legislative and executive motivation,
and it is based on the difference between the executive and the judiciary. The
argument stands in some contrast to the Morgan IV rationale that because
administrative decisionmakers' actions are so like judges' actions, they should
have the same protection as judges.' However, the two doctrines are not
contradictory because administrative decisionmakers are in the executive
branch of government and their actions are similar to those of judges.

55. Lorion, 470 U.S. at 744.
56. Pension Benefit Guar. Corp., 496 U.S. 633; Lorion, 470 U.S. 729; Camp, 411 U.S. 138.
57. Lorion, 470 U.S. at 744.
58. See Pension Benefit Guar. Corp., 496 U.S. 633; Lorion, 470 U.S. 729; Camp, 411 U.S. 138.
59. 429 U.S 252, 268 n.18 (1977), citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401

U.S. 402, 420 (1971), rev'd, Citizens to Preserve Overton Park, Inc. v. Brinegar, 494 F.2d 1212 (1974).
60. United States v. Morgan, 313 U.S. 409, 422 (1941).
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VI. THE MORGAN DOCTRINE IN TEXAS

In Texas courts, the Morgan doctrine is not nearly so well-developed as
it is in the federal courts. As early as 1912, the Texas Supreme Court found
that a Railroad Commission statute prohibited an inquiry as to the motives and
purposes behind a decision."' However, it was not until 1965 that the court
clearly faced the issue in terms of the general principles of administrative law
in the case of Texas State Board of Examiners in Optometry v. Carp.62 Carp's
allegation was that a majority of the Optometry Board conspired to deprive
certain optometrists of their livelihood.63 The court held:

Where, as here, the administrative action is quasi-legislative in nature, and
apart from the question of corruption in its inception, its review by the
judiciary is constitutionally limited to a determination of questions of law,
i.e., whether the action is within the powers delegated to the agency and, if
so, whether the action is arbitrary, capricious or unreasonable because not
reasonably supported by substantial evidence."

The court added that unless there is corruption in the inception, a court
may not inquire into anything except questions of law. 5 It should be noted
that while the court made reference to a constitutional principle, it did not cite
to the relevant portion of the constitution." However, separation of powers
is a constitutional doctrine that limits intrusion into the other branches of
government. 67 In fact, unlike the federal constitution, which has no explicit
separation of powers provision, the Texas Constitution has a very explicit
separation of powers provision:

The powers of the Government of the State of Texas shall be divided into
three distinct departments, each of which shall be confided to a separate body
of magistracy, to wit: Those which are Legislative to one; those which are
Executive to another, and those which are Judicial to another; and no person,
or collection of persons, being of one of these departments, shall exercise any
power properly attached to either of the others, except in the instances herein
expressly permitted."'

61. R.R. Comm'n v. Galveston Chamber of Commerce, 105 Tex. 101, 116, 145 S.W. 573, 580
(1912).

62. 388 S.W.2d 409 (Tex. 1965).
63. Id. at 413.
64. Id. at 414-15 (citations omitted).
65. Id.
66. Id. at415.
67. TEX. CONST. art. II, § I.
68. Id.
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Therefore, the separation of powers argument should apply to an even greater
extent under the Texas Constitution.

A. Corruption in the Inception

The Carp court, which used corruption in the inception as the standard,
went on to explain what the phrase means:

The invalidation of an administrative order apart from, and regardless of, its
validity as a matter of law when measured by the standard of the substantial
evidence rule requires a showing of circumstances under which it would be
shocking to the judicial conscience to permit the order to stand. This
requires, in turn, a showing of conditions comparable in seriousness to
corruption, fraud, dishonesty or bribery in the promulgation of the
administrative order. This is not alleged here, and there is no contention that
such is shown by the evidence in the trial of the case. It is in the public
interest that orders of administrative agencies shall not stand when they are
the product of sinister acts and deeds which shock the judicial conscience.
But fearless administration is also in the public interest, and this is
strengthened when administrative agencies are given protection against
harassment or intimidation by suits which do not meet the test we have
indicated.69

The extent of the holding in Carp is open to debate. Clearly, one must
plead corruption in the inception or a case will be dismissed. ° But a question
remains: does a plaintiff need to make a showing of corruption in the
inception before the case is allowed to go forward? If all that is needed to go
forward is an allegation in a pleading, there is little protection from
harassment and intimidation afforded by this doctrine. Concerning the related
doctrine of absolute immunity, the United States Supreme Court has held that:

The allegation of malicious or corrupt motives could always be made, and if
the motives could be inquired into judges would be subjected to the same
vexatious litigation upon such allegations, whether the motives had or had
not any real existence.7

Fearless administration cannot result if administrative decisionmakers can be
dragged into court and questioned as to the basis of their every action.

The Austin Court of Appeals has held that Carp requires proof of
corruption in the inception before administrative decisionmakers can be
questioned:

69. Tex. State Bd. of Exam'rs in Optometry v. Carp, 388 S.W.2d 409,416 (Tex. 1965).
70. Id. at 414-15.
71. Bradley v. Fisher, 80 U.S. 335, 354 (1871).
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Courts have been similarly reluctant to probe the mental processes of
individual commissioners in administrative agencies. It is immaterial what
a commissioner may have said or thought in the process of arriving at a
decision. City of Frisco v. Tex. Water Rights Comm 'n, 579 S.W.2d 66, 72
(Tex. Civ. App. [sic] 1979, writ ref'd n.r.e.); see also United States v.
Morgan, 313 U.S. 409, 61 S. Ct. 999, 85 L. Ed. 1429 (1941) (applying
federal administrative law). "The thought processes or motivations of an
administrator are irrelevant in the judicial determination whether the agency
order is reasonably sustained by appropriate findings and conclusions that
have support in the evidence." City of Frisco, 579 S.W.2d at 72.

This is not to suggest that an examining court may never investigate a
commissioner's thought processes. The Texas Supreme Court has held that
an exception exists to the general rule that courts may not investigate the
methods or motives behind an agency's action if there is "corruption in its
inception." Texas State Bd of Examiners in Optometry v. Carp, 388 S.W.2d
409, 414 (Tex. 1965 [sic]). The record here reveals no corruption in the
inception.'

Pedernales Electric Cooperative v. Public Utility Commission indicates
that not only must corruption in the inception be pled, but there also must be
evidence of corruption in the inception before an administrative decision-
maker may be questioned.73 If testimony does not support a serious
allegation, it is not appropriate to investigate an agency's methods or
motives.74

Furthermore, the Austin Court of Appeals, without reference to Morgan
IV or Carp, has applied the standards these cases establish:

Gilder complains that she was not given an opportunity to "voir dire" the
board members, and that the board members were not required to testify.
Without any evidence establishing an issue of bias, neither the board
members nor Gilder were required to testify. See Vandygriffv. First Say. &
Loan, 617 S.W.2d 669, 673 (Tex. 1981) (court presumes agency performs
duties in compliance with law); Lone Star Greyhound Park v. Racing
Comm 'n, 863 S.W.2d 742, 752 (Tex. App.-Austin 1993, writ denied)."

Under Gilder, failure to provide evidence of bias means that administrative
decisionmakers cannot be questioned. 6

In addition, the Tyler Court of Appeals, in an unpublished opinion,
explicitly adopted the Morgan doctrine:

72. Pedernales Elec. Coop. v. P.U.C., 809 S.W.2d 332, 342 (Tex. App.-Austin 1991, no writ).
73. Id.
74. Id.
75. Gilder v. Meno, 926 S.W.2d 357, 364 (Tex. App.-Austin 1996, writ denied).
76. Id.
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The role of a reviewing court is not to substitute its judgment for that of an
agency, for the integrity of the administrative process must be respected.
United States v. Morgan, 313 US. 409, 422 (1940) [sic]. Therefore, we will
not inquire into the mental processes of administrative decisionmakers unless
there has been a strong showing of bad faith or improper behavior. Citizens
to Preserve Overton Park Inc. v. Volpe, 401 US. 402, 420 (1971) [sic]
[rev 'd, Citizens to Preserve Overton Park Inc. v. Brinegar, 494 F.2d 1212
(1974)]."

While the foregoing cases show that Texas has in practice adopted the
Morgan standard, for the reasons discussed below, it would be helpful if the
Texas Supreme Court would do so explicitly.

B. Texas Supreme Court Protection of Staff

While not directly on point, the case of Texas Water Commission v.
Dellana illustrates the Texas Supreme Court's willingness to protect even
staff members of administrative agencies from discovery.7s The posture of the
underlying case was unusual. Hunter Industrial Facilities (Hunter) first made
an application to store hazardous and nonhazardous waste before the Texas
Water Commission.7 In 1991, Hunter filed suit in district court complaining
of the delay of the Texas Water Commission in processing the application."
On January 6, 1993, the Texas Water Commission voted to deny the
application."' The order denying the application was issued on January 28,
1993.82 Hunter filed an amended pleading on February 3, 1993 in district
court contesting the decision of the Texas Water Commission. 3 In particular,
Hunter alleged procedural irregularities and a denial of civil rights."M

Premised on its district court action, Hunter served notices of deposition on
nine Texas Water Commission staff members.s Hunter contended that the
discovery was necessary as evidentiary support for its motion for rehearing of
the Texas Water Commission's order.8 6

77. Alliance for Util. Protest in Southeast Tex. v. P.U.C., No. 12-83-0100-CV (Tex. App.-Tyler
Nov. 27, 1985, no writ) (not designated for publication), 1985 Tex. App. LEXIS 12514, at *8-9.

78. 849 S.W.2d 808, 809-10 (Tex. 1993) (per curiam).
79. Id. at 809.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
85. Id. It should be noted that this case does not indicate any notices of depositions being served

on members of the Water Commission, who were the decisionmakers in the case. Id. at 809-10.
86. Id.
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In response to these notices of deposition, a motion for a protective order
was filed by the Texas Water Commission. 7 The district court denied the
commission's motion and ordered that the staff members be made available
for deposition no later than February 13, 1993." The Texas Water
Commission immediately petitioned the Texas Supreme Court for relief.8 9

On February 12, 1993, just two days after the district court ordered the
depositions, the Texas Supreme Court issued an emergency stay of the
depositions."0 On February 16, 1993, the court issued a writ of mandamus.91

The court, in its opinion issued on March 24, 1993, held that there was no
need to allow discovery prior to the expiration of the motion for rehearing
period.' The court noted that as part of the administrative appeal, a court is
permitted to admit evidence of procedural irregularities which are not
reflected in the record.9' The supreme court did not determine whether
discovery directed at the staff members would be allowed. 94 It only held that
there was no need for immediate discovery.9"

C. Texas Supreme Court Protection of Legislative Action

In a recent case, the Texas Supreme Court has adopted the doctrine of
legislative immunity, which includes protections from discovery, for those
who act in a quasi-legislative capacity. 9 Specifically, the court held that
members of the Legislative Redistricting Board were not required to give
depositions or provide documents in a redistricting suit.97

In discussing legislative immunity, the court found that while both the
Texas and federal constitutions have speech and debate clauses that protect
legislators, neither doctrine directly applies to the Legislative Redistricting
Board." Nonetheless, the court noted that both federal and Texas courts have
expanded the doctrine beyond the Congress and the Texas Legislature." The
Texas Supreme Court also said that legislative immunity is derived from
fundamental separation of power tenets."° The court did not determine

87. Id. at 809.
88. Id.
89. Id.
90. Id.
91. Id. at 809, n.l.
92. Id. at 810. It is rare for the state supreme court to issue an order prior to issuing its opinion.

See In re Doe, 19 S.W.3d 346, 354-55 (Tex. 2000).
93. Tex. Water Comm'n v. Dellana, 849 S.W.2d 808, 810 (Tex. 1993) (per curiam).
94. Id.
95. Id.
96. Perry v. Del Rio, 2001 WL 1285060, at *2-4 (Oct. 22,2001).
97. Id. at *1, *4.
98. U.S. CONST. art. I, § 6, cl. 1; TEx. CONST. art. III, § 21; Perry, 2001 WL 1285060, at *2-3.
99. Perry, 2001 WL 1285060, at *3.

100. Id. at *2.
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whether legislative immunity was absolute, but did note that in cases
concerning the Equal Protection Clause of the federal constitution, the
Supreme Court has allowed testimony in extraordinary circumstances. 0'
Since the court found that those seeking discovery in Perry v. Del Rio had not
exhausted available evidentiary sources, it held that they had not demonstrated
extraordinary circumstances that might justify discovery.0 2

In considering Perry, it should be noted that the Legislative Redistricting
Board is unique in certain aspects. The board does not make administrative
rules but directly creates law.0 3 Two of its five members are members of the
Legislature." Nonetheless, the justification for legislative immunity directly
applies to administrative decisionmakers who act in a quasi-legislative
capacity. The Texas Supreme Court cited with approval cases that found
legislative immunity for city councils and water authorities. 5 In a per curiam
opinion issued soon after Perry, the Texas Supreme Court found legislative
immunity to be relevant to the issue of whether the depositions of a mayor and
city commissioners could be taken in a zoning case." The same justifications
for legislative immunity apply to administrative decisionmakers who act in a
quasi-judicial capacity.

VII. RATIONALE IN THE STATE CONTEXT

Texas courts do not provide an extensive rationale for limiting discovery
directed towards administrative decisionmakers. However, there are very
significant reasons why state administrative decisionmakers require the
protection of the Morgan doctrine. A New Jersey court has well analyzed the
consequences of a state not adopting the Morgan doctrine.0 7 The results of
not protecting administrative decisionmakers include too few quality
individuals being willing to serve; judges being deposed under the same
standards; a lack of frank deliberations; and the creation of disruptive
incidents to form the basis of a subsequent lawsuit.""

101. Id. at *3-4.

102. Id. at 04.
103. Id. at *3, citing TEX. CONST. art. I1, § 28.
104. TEx. CONST. art. Ill, § 28.
105. Perry, 2001 WL 1285060, at *3 (citing Clear Lake City Water Auth. v. Salazar, 781 S.W.2d

347, 349-50 (Tex. App.-Houston [14th Dist.] 1989, orig. proceeding)); Supreme Court of Va. v.
Consumers Union of the United States, 446 U.S. 719, 734 (1980).

106. In re De La Garza, No. 01-0398, 2001 WL 1424507, at 1 (Tex. Oct. 15, 2001) (per curiam).
107. N.J. Bell Tel. Co. v. Communications Workers of Am., N.J. Traffic Div. No. 55, 75 A.2d 284,

287 (N.J. Super. Ct. App. Div. 1950).
108. Id.
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A. Who Would Serve?

Without protection from vexatious litigation, it will be difficult to find
quality individuals willing to serve as administrative decisionmakers.' ° The
one who judges a dispute should not be the target of an appeal of that
decision:

At the outset, the question of permitting the taking of additional proofs by
interrogating the members of the Board is one fraught with real dangers. If
such a policy were adopted, it is conceivable that it might be difficult indeed
to obtain outstanding individuals capable and competent to serve on such
boards to undertake the performance of the duties entailed therein, realizing
the possible attacks that might follow their determinations. "o

This justification concerning the ability to find individuals who will
serve as administrative decisionmakers is important. Giving a deposition or
testifying is not a pleasant process. If administrative decisionmakers are
called to do so, attempts will probably be made to elicit testimony concerning
anything that reflects poorly on the decisionmaker. An unsuccessful litigant
may well see putting administrative decisionmakers through this process as
payback, believing that the decision is obviously incorrect and that the only
explanation is corrupt motives. Even more significant than the actual
testimony is the publicity that a judicial investigation is likely to generate.
Claims will be made that will remain forever in the public's mind even if
decisively disproved at trial.

In Texas, appointees who serve without pay head most administrative
agencies."' The major exceptions are the heads of state agencies who are
elected such as the Comptroller, the Railroad Commissioners, the Attorney
General, and the Land Commissioner."' Also, there are a few appointed
heads of agencies who receive compensation, including the Secretary of State
and the Commissioner of Education." 3 However, just because an agency is
headed by an elected official does not mean that those individuals receive
compensation. Local school board members, who are elected, serve without
pay." 4 The State Board of Education, while not the governing body of the
Texas Education Agency, has rule-making and quasi-judicial authority.", Its
members receive no compensation." 6 Even when administrative decision-

109. Id.
110. Id.
Ill. Tex. S.B. 1, 77th Leg., R.S. (2001).
112. TEx. CONST. art. IV, § 23.
113. Tex. S.B. I, 77th Leg. R.S. (2001).
114. TEX. EDUC. CODE ANN. § 11.061(d) (Vernon 1996).
115. Id. § 7.102(c).
116. Id. § 7.105(a).
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makers receive compensation, subjecting them to judicial inquiries as to their
decisions will limit those willing to take the job."' However, it would be
especially difficult to find individuals who will hazard the risk of vexatious
litigation while receiving no monetary reward.

B. Are Judges Next?

Allowing discovery directed to administrative decisionmakers could lead
to discovery being directed to judges."8 Recall that the Morgan IV holding
was premised on the similarity of judicial and quasi-judicial action." 9 The
New Jersey Superior Court has held:

The real harm that might logically follow the adoption of such a rule would
be to open the door to similar attacks on the judgments ofjudicial tribunals.
Then, "the last bulwark of democracy" would be in jeopardy. It seems to us
that the conference room of quasi-judicial bodies and judicial tribunals
should be regarded as places where those participating may freely, without
limit, express their views on every aspect of the matter before them without
the fear of a result that might occur from adopting such a rule as contended
for here. 2°

If administrative decisionmakers are acting very similar to judges and
their depositions can be taken, why cannot a disgruntled litigant take a judge's
deposition? Are judges by nature so moral that they would never take an
improper action? It is hard to see what would justify a difference in treatment
between judicial and quasi-judicial actions.

Surprisingly, Texas jurisprudence does not contain a well developed
body of law concerning whether judges may be compelled to testify
concerning their mental processes. Few published cases address the issue. In
the case of Tate v. State, the issue was whether it was proper to quash a
subpoena addressed to the judge in a drunk driving case.' 2' It was argued that
the judge's testimony was needed as to the issue of his bias in a case in which
the defendant hit three children with his truck, one of whom died.'" Bias was
alleged because the judge's daughter had been seriously injured in an accident
involving alcohol.1iu

117. SeeNJ BellTeL Co.,75A.2dat287.
118. See id.
119. United States v. Morgan, 313 U.S. 409, 422 (1941).
120. N.J Bell Tel. Co., 75 A.2d at 287.
121. 834 S.W.2d 566, 569 (rex. App.-Houston list Dist.] 1992, writ ref'd).
122. Id. at 568-69.
123. Id.
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The court found no relevant Texas precedent but cited to Morgan and its
progeny. 24 The court held that, "without a threshold showing of any improper
conduct by the trial judge, an inquiry into his mental processes in arriving at
his decision would . . . threaten the foundation of an honorable and
independent judiciary."'" In effect, the Texas courts have held that judges are
entitled to the same protections that administrative decisionmakers have. 26

It is therefore arguable that if administrative decisionmakers are not entitled
to protection from judicial inquiries, neither are judges.

C. Frank Deliberations

The Morgan doctrine helps to ensure frank deliberations. 27 If the
Morgan doctrine were not applied, administrative decisionmakers might seek
to limit judicial inquiries into their motives by not engaging in
deliberations."' Votes might be taken without any significant discussion of
issues:

[S]uch a rule might well limit free and comprehensive discussion of the
issues by the members of the board preliminary to reaching their conclusions.
Such a situation would practically defeat the object to be achieved under the
pertinent statute, viz.: the attempt to settle and determine issues of great
importance not only to labor and industry, but to the public, also.'29

The justification of ensuring frank deliberation has limited force in Texas
due to the Open Meetings Act. Most deliberations are required to be public. 3"
However, there are significant instances when administrative decisionmakers
are allowed to deliberate in closed sessions.' In those cases, limiting the
possibility of discovery directed toward administrative decisionmakers will
have the effect of ensuring frank deliberations.

D. Preventing Disruption

The Morgan doctrine serves in a limited way to prevent disruptive
litigation tactics because allowing decisionmakers to be questioned "might

124. Id. at 570.
125. Id. at 569.
126. Id. at 569-70.
127. N.J Bell Tel Co., 75 A.2d at 287.
128. Id.
129. Id.
130. TEX. GOV'T CODE ANN. § 551.002 (Vernon 1994 & Supp. 2001) (requiring every regular,

special, and called meeting to be open to the public unless otherwise specified in the code).
131. See id. §§ 551.072-.076 (allowing, for example, executive sessions for deliberations

concerning real property, personnel matters, and security).
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conceivably provoke the creation of 'incidents' during the deliberations of the
board in the privacy of the conference room for the sole purpose of laying the
basis for impeachment of the award. ""'

. The possible creation of incidents during deliberations has perhaps less
force in Texas. Because the Open Meetings Act requires most deliberations
to be public, the possibility of discovery changes little.'33 Further, it is likely
that-there are few tactics that could lead to incidents during deliberations
because only the administrative decisionmakers are involved in deliberations.
Unless an administrative decisionmaker were seeking to create an incident, it
is difficult to see how the parties could successfully encourage an incident.

VIII. ADMINISTRATIVE DECISIONMAKERS HAVE BEEN SUBJECT TO
QUESTIONING

If Texas courts have in practice adopted the Morgan doctrine, one may
ask what good the explicit adoption of the Morgan doctrine would do? The
problem with the current state of the law is that while there is reason to
believe that courts will apply the Morgan standard when asked, in many cases
they are not asked to apply the doctrine. In a number of Texas cases, it is
clear that administrative decisionmakers have been questioned.'34 In one case,
where the issue of taking the deposition of an administrative decisionmaker
was not raised by the parties, the Austin Court of Appeals wrote, "[w]e
express no opinion as to the propriety of subjecting the Commissioner to such
a deposition" and cited a federal case that applies the Morgan doctrine. 35

This statement seems to indicate that the Austin court had questions about the
Commissioner's deposition taken in that case.

There are also a number of cases that, while not discussing the propriety
of questioning administrative decisionmakers, indicate that administrative
decisionmakers were questioned. 3 6 In none of these cases was the discovery

132. NJ. Bell Tel. Co., 75 A.2d at287.
133. TEX. GOV'T CODE ANN. § 551.002.
134. See Young Chevrolet, Inc. v. Tex. Motor Vehicle Bd., 974 S.W.2d 906, 913 (Tex.

App.-Austin 1998, pet. denied) (the Chairman of the Texas Motor Vehicle Board testified about alleged
ex parte contacts); City of Stephenville v. Tex. Parks & Wildlife Dep't, 940 S.W.2d 667, 673 (Tex.
App.-Austin 1996, writ denied) (hearing examiner testified); Lone Star Greyhound Park, Inc. v. Tex.
Racing Comm'n, 863 S.W.2d 742, 749-50 (Tex. App.-Austin 1993, writ denied) (commissioners testified
about reading the record); Continental Cars v. Tex. Motor Vehicle Comm'n, 697 S.W.2d 438, 441 n.l
(Tex. App.-Austin 1985, writ ref'd n.r.e.) (deposition of hearing examiner taken to determine if an
objection was made during oral argument): State Banking Bd. v. First State Bank of Gainesville, 618
S.W.2d 905, 909 (Tex. Civ. App.-Austin 1981, no writ) (members of the State Banking Board answered
interrogatories as to reading the record).

135. Galveston County v. Tex. Dep't of Health, 724 S.W.2d 115, 119 (Tex. App.-Austin 1987,
writ ref'd n.r.e.) (citing Simplex Time Recorder Co. v. Sec'y of Labor, 766 F.2d 575 (D.C. Cir. 1985)).

136. See Young Chevrolet, Inc., 974 S.W.2d at 913; City of Stephenville, 940 S.W.2d at 673; Lone
Star Greyhound Park, Inc., 863 S.W.2d at 749-50; Continental Cars, 697 S.W.2d at 441 n. 1; State
Banking Bd., 618 S.W.2d at 909.
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and testimony of administrative decisionmakers an issue.'" Nor is there any
discussion in these cases as to the standards for compelling administrative
decisionmakers to testify.38 Further, there is no indication of whether a strong
showing of bad faith had first been made or whether the administrative
decisionmakers voluntarily testified. 39 If bad faith had been proven, there
would be no violation of the Morgan doctrine."4° Thus, none of these cases
stand for the proposition that administrative decisionmakers may be
questioned involuntarily without a strong showing of bad faith first being
made.

However, one wonders if the Morgan doctrine was properly applied in
all these cases. It seems odd that in these cases reported over a period of less
than twenty years there would be no discussion as to the standards for taking
discovery of administrative decisionmakers. 4' Perhaps arguments were made
before the district courts but unfavorable rulings were not appealed. An
unequivocal adoption of the Morgan standard by the Texas Supreme Court
would help clarify the situation and ensure that the administrative process in
Texas receives the same protection as does the judicial process.

IX. CONCLUSION

The Morgan doctrine, which was first developed by the federal courts to
protect administrative decisionmakers, has been largely adopted in practice
by the Texas courts. 42 This important doctrine seeks to protect the
administrative process. 43 Administrative decisionmakers are not shielded
from discovery and subpoenas because they are always ethical; they are
shielded because the other alternative would lead to serious abuses in the
system. Without the Morgan doctrine, unsuccessful litigants could seek to
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retaliate, against decisionmakers by forcing them to justify their every step.
This could in turn lead to few being willing to accept the often unpaid position
of administrative decisionmaker.'4 Without the doctrine, frank deliberations
would be limited. 4 ' Most importantly, failure to recognize the doctrine would
call into question the related protections afforded to judges. 146 While adopted
in practice, an explicit adoption of the Morgan doctrine by the Texas Supreme
Court would serve to better protect the administrative process.

144. NJ. Bell Tel. Co., 75 A.2d at 287.
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