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I. INTRODUCTION

For a court to adjudicate a controversy, it must have jurisdiction over the
type of controversy involved in the suit.' The grant ofjurisdiction to Texas
district courts in the Texas Constitution consists of "exclusive, appellate, and
original jurisdiction of all actions, proceedings, and remedies, except in cases
where exclusive, appellate, or original jurisdiction may be conferred by this
Constitution or other law on some other court, tribunal, or administrative
body.2 Therefore, Texas district courts are presumed to have jurisdiction
unless another court specifically has been given subject matter jurisdiction

1. RESTATEMENT(SECOND)OF JUDGMENTS § 11 (1982).
2. TEX. CONST. art. V, § 8.



158 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 3:157

over the controversy.3 In other words, Texas district courts are courts of
general jurisdiction and are able to "hear and determine any cause that is
cognizable by courts of law or equity and may grant any relief that could be
granted by either courts of law or equity."4 Courts with general jurisdiction
are presumed to have subject matter jurisdiction unless a party can show the
presumption is invalid.5

A. Jurisdiction of Texas Courts in Statutory Causes of Action

Previously, the Texas Supreme Court made an exception to the
presumption that a district cour has subject matter jurisdiction when the
cause of action is derived completely from a statute.7 The Texas Supreme
Court stated that:

A proceeding of this type is a special one brought under statutory power to
enforce a statutory cause of action in derogation of the common law, and
there can be no presumption ofjurisdiction .... The fact that the suit in the
instant case was brought in the district court, a court of record of general
jurisdiction, raises no presumption as to the jurisdiction, and does not obviate
the necessity of pleading jurisdictional facts by the plaintiff.'

In 2000, the Texas Supreme Court overruled Mingus and held that the Mingus
exception to a district court's presumption of subject matter jurisdiction was
no longer appropriate.'

B. Judicial Review of Administrative Decisions

When an administrative agency makes a decision and a party is adversely
affected, that party can seek judicial review of the agency's decision in a
district court."0 A party can seek judicial review of an administrative agency's
decision when a statute specifically grants a right to judicial review, the
decision violates a right granted in the constitution, or the decision conflicts
with a vested property right."

3. Dean v. State, 30 S.W. 1047, 1048 (1895).
4. TEx. GOV'T CODE ANN. § 24.008 (Vernon 2001).
5. Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71, 75 (Tex. 2000) (citing 13 CHARLES ALAN

WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3522, at 62 (2d. cd. 1984)).
6. Hereafter any reference to "district courts" will mean Texas state district courts.
7. Mingus v. Wadley, 285 S.W. 1084 (1926).
8. Id. at 1089.
9. Dubai, 12 S.W.3d at 71.

10. Harold H. Bruff, Separation of Powers Under the Texas Constitution, 68 TEX. L. REv. 1337,
1356 (1990).

1I. Stone v. Tex. Liquor Control Bd., 417 S.W.2d 385, 385-86 (Tex. 1967).
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In reviewing agency decisions, the district court often reviews cases that
have a purely statutory cause of action, which raises the question as to
whether a party must satisfy the requirements of a statute for a district court
to have subject matter jurisdiction." This, in turn, leads to the question of
what effect Dubai's overruling of Mingus has on the statutory requirements
for appealing an agency decision. 3

II. BACKGROUND

A. Modern Trend to Make Final Judgments Less Susceptible to Attack
Because the Trial Court Lacked Subject Matter Jurisdiction

If an issue is classified as one of subject matter jurisdiction, a judgment
that has addressed the merits of a case can be attacked on technical grounds
and, thus, remains unsettled."' Allowing attack at any time on a judgment due
to lack of subject matter jurisdiction creates a conflict between the idea that
"a judgment's validity is of utmost importance" and the interest in finality."
The Restatement sums up the problem as follows:

If the question [of subject matter jurisdiction] is decided erroneously, and a
judgment is allowed to stand in the face of the fact that the court lacked
subject matter jurisdiction, then the principle of validity is compromised. On
the other hand, if the judgment remains indefinitely subject to attack for a
defect ofjurisdiction, then the principle of finality is compromised' 6

The modern approach to jurisdictional issues is "to reduce the
vulnerability of final judgments to attack on the ground that the tribunal
lacked subject matter jurisdiction." 7 The modern rule is that subject matter
jurisdiction cannot be challenged in subsequent litigation once ajudgment has
been rendered unless (1) the subject matter was obviously outside of the range
of the court's jurisdiction so that the court clearly abused its authority; (2) the

12. Dubai, 12 S.W.3d at 76; Sierra Club v. Tex. Natural Res. Conservation Comm'n, 26 S.W.3d
684 (Tex. App.-Austin 2000, no pet.); Milner v. City of Leander, No. 03-98-00686-CV, 2000 WL 298673
(Tex. App.-Austin Mar. 23, 2000, no pet.) (holding that a statutory filing requirement was not
jurisdictional and, thus, the district court's dismissal was inappropriate); Elizabeth R. B. Sterling, After
Dubai, Are Procedural Prerequisites to Judicial Review Still Jurisdictional?, Twelfth Annual Advanced
Administrative Law Course, Austin, Texas, 2-3 (Oct. 26-27, 2000) (available in the Texas Administrative
Law Journal Office at the Texas Tech Law School).

13. Sterling, supra note 12, at 2-3.
14. See generally RESTATEMENT (SECOND) OF JUDGMENTS § 12 cmt. b, at 118 (1982);'Dan B.

Dobbs, Trial Court Error as an Excess of Jur'isdiction, 43 TEX. L. REV. 854, 878 (1965); Note, Filling the
Void: Jurisdictional Power and Jurisdictional Attacks on Judgments, 87 YALE L.J. 164 (1977).

15. Bode v. Minn. Dep't ofNatura Res., 612 N.W.2d 862, 866 (Minn. 2000).
16. RESTATEMENT (SECOND) OF JUDGMENTS § 12 cmt. a (1982).
17. Id. § I cmt. e.
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court substantially intruded into the authority of another court or
governmental agency by hearing the case; or (3) the court lacked the ability
to make an informed decision regarding its subject matter jurisdiction, which
due to fairness should allow the losing party to question jurisdiction after a
decision has been reached.'"

B. How Other States Treat Subject Matter Jurisdiction and Statutory
Prerequisites

Other states have had to confront the problem of how to classify statutory
requirements, whether going to the trial court's subject matter jurisdiction or
something else. In Schneider v. Union Electric Co.,19 for example, a Missouri
court of appeals decided whether the defendant's claim that the plaintiff was
required to bring his case under the workers' compensation scheme was a
claim as to the trial court's subject matter jurisdiction.2 The court of appeals
stated that the trial court had general jurisdiction, that the case essentially was
one for damages on a personal injury caused by the defendant's negligence,
and, therefore, the court had subject matter jurisdiction to hear the case.2' The
court reasoned that:

The real question posed by defendant concerns jurisdiction of this particular
case, rather than a general jurisdiction of the subject matter. In such cases,
the rule is that where the parties have adjudicated their rights before the court
to a final judgment without objection to the court's right to hear the cause,
the parties will be bound on appeal so far as the question of jurisdiction over
the particular case is concerned.?

The appeals court held that the defendant was barred from raising this
defense on appeal because the appeals court classified this defense as
challenging the trial court's jurisdiction of "the particular case" as opposed to
its jurisdiction to hear this general class of cases.23

Massachusetts' courts classify the problem as one of distinguishing
procedural error from defects in a court's jurisdiction.24 This approach is
described as one of "categorizing decisions into a pattern."' Under this
approach, a statutory requirement can be classified as depriving a court of

18. Id. § 12.
19. 805 S.W.2d 222 (Mo. Ct. App. 1991).
20. Id. at 224.
21. id. at 225.
22. Id. at 226 (quoting People ex rel. Person v. Miller, 371 N.E.2d 1012, 1018 (I1. App. Ct.

1977)).
23. ld. at 225-26.
24. Scannell v. Ed. Ferreirinha & Imiao, LDA, 514 N.E.2d 1325, 1329 (Mass. 1987). See

generally RESTATEMENT (SECOND) OF JUDGMENTS § I I cmt. e (1982).
25. RESTATEMENT (SECOND) OF JUDGMENTS § I I cmt. e (1982).
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jurisdiction if not met, or it can be classified as merely procedural, which if

not objected to in the trial court, is waived.26 The Massachusetts' courts
determine into which category a requirement fits. 27

New Jersey follows this categorizing approach to subject matter
jurisdiction and statutory causes of action.2" A New Jersey tax court stated
that the right to appeal a tax assessment is a purely statutory cause of action
and, thus, "strict compliance with the requirements of the applicable statutes
is necessary in order to prosecute such an appeal."29 Nevertheless, not every
failure to comply with the statutory requirements concerns subject matter
jurisdiction. 0 The courts classify statutory requirements as ones that deprive
the trial court of jurisdiction and ones that do not.3 The courts look at the
particular statutory requirement and determine if the rule is one that goes to
the trial court's subject matter jurisdiction or if it is procedural.32

Connecticut distinguishes between subject matter jurisdiction and
statutory jurisdiction.3 Subject matter jurisdiction in Connecticut is the same
as other jurisdictions, namely the power to hear the type of action before the
court. 4 However, statutory jurisdiction deals with the manner in which the
court uses its subject matter jurisdiction to comply with a statute." If a court
has subject matter jurisdiction, then it has the power to hear the case, and only
the manner in which it does or does not comply with statutory requirements
can be challenged on appeal.36 A party cannot claim that a court lacked
jurisdiction if the court merely did not comply with the statutory requirements
governing a cause of action.37 North Carolina also uses this approach."

Oregon follows the rule that whenever a cause of action is derived
completely from a statute, the plaintiff must show that the statutory
requirements were followed to confer jurisdiction on the district court. 9 This
is the same approach that Texas followed under the Mingus doctrine.4"

26. See generally id.; Scannell, 514 N.E.2d at 1329.
27. Cf. Scannell, 514 N.E.2d at 1329 (inferring the categorizing approach). In Scannell, even

though the court alluded to this categorizing approach, it used its discretion to prevent injustice to decide
the case. Id. at 1330.

28. Paulison Ave. Ass'n v. Passaic City, 18 N.J. Tax 101 (N.J. Tax Ct. 1999).
29. Id. at Ill.
30. Id.
31. Id.; Farrell v. Atlantic, 10 N.J. Tax 336, 342.47 (NJ. Tax Ct. 1989).
32. Farrell, 10 N.J. Tax 342-47; Paulison Ave., 18 N.J. Tax I11-13.
33. Amodio v. Amodio, 724 A.2d 1084 (Conn. 1999).
34. Rosenfield v. Rosenfield, 762 A.2d 511, 513-14 (Conn. App. 2000).
35. Amodio, 724 A.2d at 1084.
36. Rosenfield, 762 A.2d at 511.
37. City of Hartford v. Pan Pac. Dev. (Conn.), Inc., 764 A.2d 1273, 1276 (Conn. App. 2001).
38. Haker-Volkening v. Haker, 547 S.E.2d 127, 130 (N.C. App. 2001).
39. Amodio, 724 A.2d at 1084.
40. Mingus v. Wadley, 285 S.W. 1084, 1089 (1926), overruled by Dubai Petroleum Co. v. Kazi,

12 S.W.3d 71 (Tex. 2000).
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C. MINGUS

Until recently, the Texas Supreme Court had followed the rule
annunciated in Mingus that when a plaintiff alleges a purely statutory cause
of action, the subject matter jurisdiction of the district court is not presumed
and needs to be affirmatively pleaded."' Mingus, decided in 1926, involved
a suit to enforce an award from the Industrial Accident Board as a workers'
compensation proceeding, and was, therefore, governed by the Workmen's
Compensation Act.42 The statute under which suit was brought stated that any
suit to challenge the final award of the Industrial Accident Board "shall be
brought in the county where the injury occurred."43 Similarly, any suit to
enforce an award by the board could be brought in the county where the
accident occurred or where the claimants resided." The plaintiff brought suit
in Tarrant County; however, the plaintiff did not allege that she resided in
Tarrant County or that the injury occurred in Tarrant County.45

The Texas Supreme Court stated that the requirements of the statute were
not only mandatory, but they were also prerequisites to a district court having
subject matter jurisdiction." The court held that when a suit is brought under
a statute that is in derogation of the common law, that suit is a special
proceeding and there is no presumption of jurisdiction.47 Specifically, the
Texas Supreme Court stated that, "[t]he fact that the suit in the instant case
was brought in the district court, a court of record of general jurisdiction,
raises no presumption as to the jurisdiction, and does not obviate the necessity
of pleading jurisdictional facts by the plaintiff."48 The general holding of
Mingus was that in purely statutory causes of action, the plaintiff had to
affirmatively show that the plaintiff complied with the requirements of the
statute for the court to have subject matter jurisdiction.49 The more specific
holding of Mingus was if a statute provided for a suit to be brought in a
specific county, that requirement was exclusive and jurisdictional. 0

The effect of Mingus has been that many statutory requirements became
mandatory prerequisites to a court's subject matter jurisdiction.5 Statutory
requirements that have been held to be jurisdictional include the following:
the Administrative Procedures Act's (APA) requirement of exhaustion of

41. Mingus, 285 S.W. 1084.
42. Id. at 1087.
43. Id. (internal quotations omitted).
44. Id. at 1088.
45. Id. at 1089.
46. Id. at 1087 (quoting Hood v. Tex. Employers' Ins. Ass'n, 260 S.W. 243 (Tex. Civ.

App.-Dallas 1924, no writ).
47. Id. at 1089.
48. Id.
49. Id. at 1087.
50. Id.
51. Sterling, supra note 12, at 2-3.
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administrative remedies;52 the APA's thirty-day time limit to file for review; 3

the same thirty-day time limit to sue for review of the State Board of
Insurance; 4 and the APA's requirement for a motion for rehearing.5

III. DUBAi

The Texas Supreme Court overruled the exception to a district court's
presumption of subject matter jurisdiction in purely statutory causes of action
in February 2000.1 Dubai Petroleum Co. v. Kazi 7 involved a wrongful death
action by a foreign citizen under the 1993 version of the Texas Civil Practice
and Remedies Code section 71.031 . The cause of action arose completely
from the statute.59 The defendant claimed that the trial court lacked subject
matter jurisdiction because one of the requirements of the statue was not
met. °

The Texas Supreme Court reversed its long-standing rule that where a
cause of action arose completely from a statute, the courts would not presume
that the trial court had subject matter jurisdiction.6' The new rule from Dubai
is that in causes of action derived entirely from a statute, a plaintiff's failure
to comply with a statutory requirement does not go to a trial court's subject
matter jurisdiction, but to the plaintiff's right to go forward with the suit.62

Thus, the presumption that a trial court has subject matter jurisdiction is now
restored for causes of action that are derived entirely from a statute.63

The court was concerned with the effect of the old rule on the finality of
the judgment." The court stated:

52. Lindsay v. Sterling, 690 S.W.2d 560 (Tex. 1985) (from Sterling, supra note 12, at 2).
53. Houston Mobilfone, Inc. v. Pub. Util. Comm'n, 565 S.W.2d 323 (Tex. Civ. App.-Eastland

1978, no writ) (from Sterling, supra note 12, at 2).
54. Tex. Catastrophe Prop. Ins. Ass'n v. Council of Co-Owners of Saida II Towers Condo. Ass'n,

706 S.W.2d 644 (Tex. 1986) (from Sterling, supra note 12, at 2).
55. Dolenz v. Tex. State Bd. of Med. Exam'rs, 899 S.W.2d 809 (Tex. App.-Austin 1995, no writ)

(from Sterling, supra note 12, at 2).
56. Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71 (Tex. 2000).
57. Id.
58. TEx. Civ. PRAC. & REM. CODE ANN. § 71.03 l(a) (Vernon 1997). The statute allows a foreign

citizen to sue for wrongful death in a Texas court even if the death occurred in a foreign country if (1) the
foreign country's laws provide a cause of action for wrongful death; (2) the suit is brought in Texas before
any statue of limitations expires; and (3) the country has "equal treaty rights with the United States on
behalf of its citizens." Id. (The equal treaty rights language is currently under subsection (a)(4)). Id. §
71.031 (a)(4).

59. Dubai, 12 S.W.3d at 73-74.
60. Id. at 74. The defendant's claim was that the foreign country did not have "equal treaty rights"

with the United States, which was the third requirement of the statue. Id.
61. Id. at76.
62. ld. at 76-77.
63. See id.
64. Id.
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[A] judgment will never be considered final if the court lacked subject-matter
jurisdiction. The classification of a matter as one of [subject-matter]
jurisdiction... opens the way to making judgments vulnerable to delayed
attack for a variety of irregularities that perhaps better ought to be sealed in
a judgment."

The Texas Supreme Court was concerned with the fact that it was not
clear whether the plaintiff fulfilled the requirements of the statue, yet the
judgment could be treated as "perpetually void" because "the parties made a
good-faith mistake in interpreting the law."' Applying the new rule, the court
held that the trial court had subject matter jurisdiction because this was a
wrongful death claim, which was within the trial court's general jurisdiction.67

After deciding that the prerequisites of the statute in a purely statutory
cause of action did not pertain to a district court's subject matter jurisdiction,
the Texas Supreme Court stated that the argument that a party did not comply
with a mandatory, statutory prerequisite went to the party's right to go
forward .with the suit." The court then determined that the plaintiff satisfied
the statutory requirement.69 In concluding that the plaintiff did satisfy the
statutory requirement, the court stated that this was an initial burden (the right
to go forward with the suit), and that the defense could still prove at trial that
the requirement was not met.70

IV. INTERPRETATIONS OF DUBAI

Several courts' interpretations of Dubai would have an impact on appeals
from administrative agencies.71

A. Literal Interpretation

One possible interpretation of Dubai is that no statutory requirement in
a statutory cause of action, except if the statute specifically gives jurisdiction
to another court, is jurisdictional and that every requirement in a statutory
cause of action goes to the plaintiff's right to go forward with the suit.'2 This

65. Id. (quoting RESTATEMENT (SECOND) OF JUDGMENTS § 12 cmt. b, at 118 (1982)) (internal
quotations omitted).

66. Id.
67. Id.
68. Id. at 76-77.
69. Id. at 77-83.
70. Id. at 83.
71. See generally Dubai, 12 S.W.3d at 76.
72. See id.
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approach would be the clearest approach because there would be no confusion
as to the prerequisites to hear an administrative appeal. 3

. Thus, the biggest advantage of this approach is that there is no question
about when a district court has jurisdiction to hear administrative appeals in
a purely statutory cause of action. 4 If a party fails to comply with a statutory
requirement in an administrative appeal, the district court still has
jurisdiction." ' The party challenging compliance with a statutory requirement
in an administrative appeal would complain about this deficiency as one
depriving the other party of the right to go forward with the suit.76 Under this
interpretation, the requirements for a statutory cause of action would remain
mandatory requirements for the plaintiff to win."

Under the literal approach, district courts still have the limitation that
they cannot hear a case if jurisdiction is specifically given by statute to
another court or administrative body.7 This is because the grant of general
jurisdiction to district courts in the Texas Constitution states that they have
general jurisdiction "except in cases where exclusive, appellate, or original
jurisdiction may be conferred by this Constitution or other law on some other
court, tribunal, or administrative body.""

The First District Court of Appeals in Houston seems to have taken this
approach to its interpretation of Dubai."0 The First District Court of Appeals
has had two opportunities to consider Dubai.8 In Fincher v. Board of
Adjustment of Hunters Creek Village,' the court of appeals considered the
issue of whether the trial court had subject matter jurisdiction to hear an
appeal of a zoning dispute even though the plaintiffs did not exhaust their
administrative remedies as required by statute.s3 The court of appeals cited
Dubai and stated that "even though the parties and the trial court framed the
issue as whether the trial court had subject-matter jurisdiction, we consider it
as a question of whether the Finchers established their right under the code
and ordinance to go forward with this suit."s"

73. See id.
74. See id.
75. Id. at 76-77.
76. Id.
77. See id.
78. TEX. CONST. art. V, § 8. 'District Court jurisdiction consists of... except in cases where

exclusive, appellate, or original jurisdiction may be conferred by this Constitution or other law on some
other court, tribunal, or administrative body .... " Id.

79. Id.
80. Houston Cmty. Coll. Sys. v. Schneider, No. 01-99-0094-CV, 2000 Tex. App. LEXIS "1-2

(rex. App.-Houston [1st District] 2000, pet. filed); Fincher v. Bd. of Adjustment of Hunters Creek Viii.,
56 S.W.3d 815 ('rex. App.-Houston [Ist District] 2001, no pet.).

81. Supranote75.
82.
83. 56 S.W.3d at 816-17.
54. Id. at 817.
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Even though the court of appeals stated that the trial court had subject
matter jurisdiction, the court of appeals nevertheless ruled for the defendant. 5

The court held that the plaintiff did not establish the plaintiff's right to go
forward with the suit because the plaintiff did not comply with the
prerequisites of the governing statute.8

Therefore, under the literal interpretation of Dubai, a trial court has
subject matter jurisdiction, unless jurisdiction is specifically given by statute
to another tribunal, and a plaintiff's failure to comply with a statutory
requirement can still defeat the plaintiff's case on the grounds of the
plaintiff's right to go forward with the suit. 7 The pitfall of this approach is
if a defendant does not properly complain about a plaintiff's failure to meet
a statutory prerequisite, the defendant waives the objection to that failure to
comply with the statute."8 When the issue was one of subject matter
jurisdiction, a party could bring a challenge to the failure to comply with the
statutory prerequisites at any time on appeal."9 However, this was the reason
why the Texas Supreme Court made the changes it did with respect to the
assumption of a district court's jurisdiction in statutory causes of action.9°

Thus, this approach literally complies with Dubai and the spirit of Dubai
because ajudgment will not be considered "perpetually void" as a trial court
will have jurisdiction to hear the case even if the statutory requirements were
not met.9'

B. Literal Interpretation with Exceptions

The problem with the literal interpretation that a statutory requirement
could theoretically be waived if the plaintiff does not comply and the
defendant does not object can be overcome by allowing for limited exceptions
to the literal interpretation.' The second interpretation of Dubai is that
nothing in a statutory cause of action is jurisdictional, with some limited
exceptions that are traditionally treated as issues of subject matter jurisdiction,
and the requirements of a statute go to a plaintiff's right to go forward with a
suit.93 This approach would be clear because issues that have traditionally
been treated as jurisdictional could remain jurisdictional and all other issues
would go to the plaintiffs right to go forward with the suit."'

85. Id.
86. Id.
87. Dubai, 12 S.W.3d at 76.
88. See Sterling, supra note 12, at 8.
89. See Duba, 12 S.W.3d at 76.
90. Id.
91. Id.
92. See generally infra Part IV. A.
93. See Dubai, 12 S.W.3d at 76.
94. See id.
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Under this interpretation, the general rule would be that statutory
requirements are not jurisdictional.9' The exceptions would have to be
extremely limited; otherwise, this approach loses the advantage of clarity and
becomes almost the same as the classification approach.96 The exceptions
would be limited to requirements that under common law, as opposed to
statutory laws, deprive a court of subject matter jurisdiction.97 These
exceptions could include, but would not be limited to, classes of cases that are
specifically given to another tribunal by statute, waiver of sovereign
immunity, and statute of limitations and other time sensitive requirements.

1. Jurisdiction in a Particular Matter is Given Specifically to an Individual
Court

As with the literal interpretation, one exception to the general rule would
be when a statute gives subject matter jurisdiction to another tribunal.98 Once
again, this is because the grant of general jurisdiction to district courts in the
Texas Constitution states that district courts have general jurisdiction "except
in cases where exclusive, appellate, or original jurisdiction may be conferred
by this Constitution or other law on some other court, tribunal, or
administrative body."9 Therefore, a trial court would be presumed to have
subject matter jurisdiction in a case, unless a party could show that another
tribunal had exclusive jurisdiction based on a statute.

2. The State 's Waiver of Sovereign Immunity

If the state does not consent to being sued, it cannot be sued based on the
concept of sovereign immunity."° If the state has not waived its sovereign
immunity, then the trial court does not have subject matter jurisdiction to hear
the case.'' To allow a court to hear an appeal from an administrative agency
and sue the state when the state has not waived its sovereign immunity for a
particular controversy or class of controversies would not make sense and
would waste judicial resources. Therefore, under this second interpretation
of Dubai, the trial court should not have subject matter jurisdiction in an
administrative appeal or any purely statutory cause of action where the state
has not waived sovereign immunity.

95. See id.
96. See generally infra Part IV. C.
97. See id.
98. See supra notes 73-74 and accompanying text.
99. TEx. CONST. art. V, § 8.

100. 72 AM. JUR. 2D States § 99 (1974).
10 i. Id. (stating that no suit is maintainable in a state's own courts if it has not consented to suit).
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3. Statute of Limitations and Other Time Requirements

The third limitation on a district court's presumed general jurisdiction
should be statutes of limitation and other time sensitive requirements dictated
by statute. When the legislature enacts a statute of limitations, it doesso for
a variety of reasons. One reason is to make it easier for courts so they do not
have to search for the truth when the "truth may be seriously impaired by the
loss of evidence, whether by death or disappearance of witnesses, fading
memories, disappearance of documents or otherwise.""° Another reason is to
protect defendants when the evidence may be impaired, unavailable, or
otherwise distorted."°3 A legislature also enacts statutes of limitations because
they allow legislatures to determine a reasonable time frame for plaintiffs to
litigate their claims."° A fourth reason for statutes of limitations is to
terminate stale claims.1°5

In addition to statutes of limitations, many other. statutory -time
requirements are in effect that could be exceptions to the general rule under
this interpretation of Dubai. These requirements will most likely have similar
justifications as those for statutes of limitations. As applied to administrative
appeals, the time restrictions allow the legislature to have control over the
administrative appeals process."te For example, the Texas APA has a thirty-
day time limit for filing a petition for review in a contested case. 07 Similar
to the justifications for statutes of limitations, time limits such as this one also
ease the burden on administrative agencies' review of stale evidence, as well
as protect defendants from stale evidence, and establish a period that
terminates old claims.103

By allowing time requirements to be an exception to the general rule, the
benefits of those requirements, especially the benefit of allowing the
legislature to control the appeals process for administrative hearings, would
not be hindered by litigants. Therefore, there should be an exception for
statutes of limitations and statutory time requirements to the general rule that
statutory requirements are not jurisdictional.

102. Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 828 (Tex. 1990).
103. Id.
104. Id.
105. Id. See also Moreno v. Sterling Drug, Inc., 787 S.W.2d 348 (Tex. 1990).
106. See generally TEX. GOV'T CODE ANN. § 2001.176 (Vernon 2000).
107. Id. "A person initiates judicial review in a contested case by filing a petition not later than the

30th day after the date on which the decision that is the subject of complaint is final and appealable.' Id.
108. Cf., e.g., Murray, 800 S.W.2d at 828 (stating that these are reasons why a legislature would

enact a statute of limitations).
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C. Austin Court of Appeals: Classification

A third approach to the interpretation of Dubai is to have courts classify
statutory requirements as either jurisdictional, which would need to be met to
confer subject matter jurisdiction on the trial court, or non-jurisdictional,
which would not need to be met to confer subject matter jurisdiction on the
trial court."9 . This is the approach the Austin Court of Appeals seems to have
taken, 0 which has commented on the issues of Dubai more than any other
appellate court in Texas."' Under this. interpretation, a court needs to
determine whether a statutory requirement goes to the court's subject matter
jurisdiction.'

In Sierra Club v. Texas Natural Resource Conservation Commission, the
Austin Court of Appeals analyzed Dubai and explained why it concluded that
Dubai should be interpreted as the classification approach.' In Sierra Club,
the plaintiffs filed suit challenging a permit that the Texas Natural Resource
Conservation Commission granted which allowed the permit holder to burn
solid waste."4 Although the Commission was named as sole defendant, the
plaintiffs gave copies of the petition to the other parties of record; however,
the plaintiffs did not serve the other parties of record with a citation requiring
them to appear.and answer in the suit."' According to the trial court, the
service of citation was a statutory requirement and the suit was based purely

109. See Sierra Club, 26 S.W.3d at 687.
110. Even though the Austin Court of Appeals takes the classification approach in Sierra Club, the

court did seem to follow a more literal approach in Feagley v. Texas Workers' Comp. Comm 'n, No. 03-99-
00292-CV (Tex. App.-Austin Mar. 9, 2000, no pet.) (not designated for publication) 2000 Tex. App.
LEXIS 1568. In Feagley, the plaintiff sued in the wrong county in a statutory cause of action. id. at* 3-4.
The trial court dismissed the case under the Mingus doctrine holding that the venue provisions in the statue
were jurisdictional. Id. at * 15. The Austin Court of Appeals briefly summarized Dubai and affirmed the
trial court stating that the plaintiff did not demonstrate her right under the statute to go forward with the
suit. Id. at *15-16. Thus, the court of appeals did not discuss the issue as one of subject matter
jurisdiction, but one of whether the plaintiff established her right to go forward with the suit. This
approach is different than the approach that the court took in Sierra Club; however, in Feagley the court
only briefly mentioned Dubai and did not conduct the same in depth analysis of Dubai as it did in Sierra
Club. Id. Therefore, Sierra Club could be seen as a more accurate example than Feagley of the approach
the Austin Court of Appeals will take in the future regarding this issue.

I 11. See, e.g., Sierra Club v. Tex. Natural Res. Conservation Comm'n, 26 S.W.3d 684 (rex.
App.-Austin 2000, pet. granted); Hill v. Bd. of Trs. of the Ret. Sys. of Tex., 40 S.W.3d 676 (rex.
App.-Austin 2001, no pet.); King v. Tex. Dep't of Human Servs., 28 S.W.3d 27, 31 (Tex. App.-Austin
2000, no pet.).

112. Sierra Club, 26 S.W.3d at 688.
113. Id. at 687.
114. ld.at685.
I15. Id.
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on a statutory cause of action." 6 The trial court dismissed the suit for lack of
subject matter jurisdiction according to the Mingus doctrine." 7

The Austin Court of Appeals stated that the Texas Supreme Court, in
Dubai, "expressly overruled the part of Mingus which [sic] held the plaintiffs
were required to plead the statutory elements in order to show affirmatively
that subject-matter jurisdiction existed in the trial court." ' The Austin court
stated that this is wvhat it believed the supreme court was referring to when it
discussed "statutory prerequisites."" 9 The Austin court then looked at the
supreme court's 'concern that a "variety of irregularities" 2 ' or statutory
prerequisites could make a judgment susceptible to attack on the grounds that
a court lacked subject matter jurisdiction. 12' The Austin court reasoned that
it had to decide what the supreme court meant when it referred to irregularities
and statutory prerequisites." The court also stated that it had to decide
whether the issue in Sierra Club, service of citation, was included in the
irregularities and statutory prerequisites.'7

Therefore, the Austin Court of Appeals reasoned that it had to determine
whether a certain statutory requirement was included in the supreme court's
concern for irregularities and statutory prerequisites. 24 In other words, the
courts need to classify statutory requirements as either jurisdictional or not.
The court then stated:

As the court indicated in Dubai, the collective term "statutory prerequisites"
encompasses "a variety of irregularities" that are not jurisdictional. Given
this variety and the generality of the terms involved, we believe one may say
with some confidence that they do not include matters that are traditionally
and undoubtedly elements of subject-matter jurisdiction. 2 '

The Austin Court of Appeals approach may or may not be justified by a
statement by the supreme court in Dubai that, "Having made the preliminary
determination that section 71.031 is not jurisdictional, we now discuss the
meaning of 'equal treaty rights' in order to determine whether plaintiffs [sic]

116. Id. (stating that plaintiff's suit was "governed by section 361.321 of the Texas Health and
Safety Code."). TEx. HEALTH & SAFETY CODE ANN. § 361.321(c) (Vernon 2001) ('Service of citation
must be accomplished not later than the 30th day after the date on which the petition is filed."). Id.

117. Sierra Club, 26 S.W.3d at 685.
118. Id. at 687.
119. Id.
120. Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71, 76 (Tex. 2000) (quoting RESTATEMENT (SECOND)

OF JUDGMENTS § 12 crnt. b (1982)).
121. Sierra Club, 26 S.W.3d at 687.
122. Id.
123. Id.
124. Id.
125. Id. (internal citations omitted) (citing Dubai, 12 S.W.3d at 76).
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met its requirements." 26 This quote came after the supreme court's analysis
of subject matter jurisdiction and the overruling of Mingus, and before its
actual analysis of "equal treaty rights."' 27 The supreme court could have been
referring to its entire discussion ofjurisdiction when it stated that it made the
determination that the statute was not jurisdictional. 2 1 Conversely, the
supreme court could have meant that it was taking the same approach as the
Austin Court of Appeals and that it had classified the statute as
jurisdictional. 129 However, one may be able to imply in the supreme court's
discussion on jurisdiction and overruling of Mingus that the former is true.'30

Once the Austin Court of Appeals determined that Dubai required it to
take the classification approach, it analyzed the statutory requirement
according to the jurisdictional grant to the district courts.' The court looked
at the particular element of the statute in question and determined that it was
not jurisdictional. 3 2 The court looked at whether the statutory requirement
defined, enlarged, or restricted the class of controversies that the district court
could hear, and concluded that it did not. 33 Thus the test for whether a
statutory requirement is jurisdictional becomes whether the requirement
defines, enlarges, or restricts the type of case the district court may hear. 34

The Austin Court of Appeals' interpretation of Dubai does not appear to
be consistent with the opinion of the Texas Supreme Court. 3 Essentially,
Dubai can be read as stating that the Texas Supreme Court is not going to look
at a statutory requirement in a purely statutory cause of action as going to the
trial court's subject matterjurisdiction.3 6 Instead, the supreme court will look
at a statutory requirement in a purely statutory cause of action as going to the
plaintiff's right to relief under the statute.' 7 In Dubai, the supreme court held
that the trial court had subject matter jurisdiction because the case was a
wrongful death case, which is within the constitutional jurisdiction of a
district court, not because of any compliance with a statutory requirement. 38

126. Dubai, 12 S.W.3d at 77.
127. Id. at 76-77.
128. Id.
129. See id.
130. See id.
131. Sierra Club, 26 S.W.3d at 688.
132. Id.

(b) After service of the petition on a state agency and within the time permitted for filing
an answer or within additional time allowed by the court, the agency shall send to the
reviewing court the original or a certified copy of the entire record of the proceeding
under review. The record shall be filed with the clerk of the court.

TEx. GoV'T CODE ANN. § 2001.175(b) (Vernon 2000) (from Sierra Club, 26 S.W.3d at 688).
133. Sierra Club, 26 S.W.3d at 688.
134. Id. at 687-88.
135. See Dubai, 12 S.W.3d at 76.
136. See id.
137. Id. at 76-77.
138. Id.
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When the supreme court looked at the statutory requisites in Dubai, the court
was deciding whether the plaintiff had established the plaintiff's right to go
forward with the suit, not whether the trial court had jurisdiction. 39 The
supreme court did not look at the particular statutory requirement to determine
whether it was one that pertained to subject matter jurisdiction as the Austin
Court of Appeals advocated in its interpretation of the Texas Supreme Court's
Dubai decision."°

The classification approach taken by the Austin Court of Appeals and the
literal interpretation of Dubai with limited exceptions approach are similar,
yet they have a distinct difference."' They are similar because they can reach
the same result by allowing certain statutory requirements to remain
jurisdictional."2 One main difference is apparent between the two approaches.
The literal interpretation with exceptions approach would start with the
assumption that a statutory requirement is not jurisdictional, unless it falls
within one of the exceptions." 3 Under the classification approach, the courts
are required to examine each requirement as it becomes disputed and decide
whether it is jurisdictional.'" This could make the classification approach less
predictable because each requirement would have to be examined by the
courts before it would become clear if it is jurisdictional. This lack of
predictability could be lessened to a degree when courts announce what
factors they will use to classify the requirements. The Austin Court of
Appeals did this when it used the test of whether the statutory requirement
defined, enlarged, or restricted the class of cases a court could decide."4 The
literal interpretation with exceptions approach would waste fewer judicial
resources because the courts would not have to examine every statutory
requirement as thoroughly as under the classification approach.

Since Dubai, the Austin Court of Appeals has had the opportunity to
classify several statutory requirements.' 46 The court stated that section
2001.174 of the Texas APA, which allows the reviewing court to look for
error in an agency record, was a jurisdictional requirement. 147 The court held

139. Id. at 77. But see supra text accompanying notes 113-15.
140. Sierra Club, 26 S.W.3d at 688.
141. See infra Parts IV. A and B.
142. Id.
143. See infra Part IV. A.
144. See infra Part IV. C.
145. Sierra Club, 26 S.W.3d at 688.
146. Id., Hill v. Bd. of Trs. of the Ret. Sys. of Tex., 40 S.W.3d 676 (Tex. App.-Austin 2001, no

pet.); Miner v. City of Leander, No. 03-98-00686-CV, 2000 Tex. App. LEXIS 1827 (Tex. App.-Austin
Mar. 23, 2000, no pet.); King v. Tex. Dep't of Human Servs., 28 S.W.3d 27 (Tex. App.-Austin 2000, no
pet.).

147. Sierra Club, 26 S.W.3d at 688 (mentioning as dicta that the prerequisite was jurisdictional).
Under section 201.174, if a court finds prejudicial error, the court only has the power to reverse the
decision or remand it to the state agency. TFX. GOV'T CODE ANN. § 2001.174(2) (Vernon 2000). A court

(2) shall reverse or remand the case for further proceedings if substantial rights of the
appellant have been prejudiced because the administrative findings, inferences, conclusions,
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that section 361.321(c) of the Texas Health and Safety Code 4 and section
2001.176(b)(2) of the Texas APA 49 are not jurisdictional.10 The court stated
that those sections were not jurisdictional because they required service of
citation on a party of record in a contested case, which provides some
guidande for determining how the Austin court will classify other statutory
requirements.' The court ruled that the timely filing of a motion for
rehearing from an administrative decision, a part of the exhaustion of
administrative remedies requirement of the Texas APA, s2 was jurisdic-
tional.' The court classified the sufficiency or adequacy of the motion as
going only to the issue of preservation of error and not jurisdiction, and
designated only the timely filing asjurisdictional." The court ruled that the
requirement that a copy of the pleadings in a workers' compensation suit be
filed simultaneously with the commission and the court and be served on the
opposing parties was not jurisdictional.' The court had the opportunity to
classify the time limitations for unlawful employment practices under the
Texas Commission on Human Rights Act, but specifically declined to do so.'5 6

or decisions are:
(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other error of law;
(E) not reasonably supported by substantial evidence considering the reliable and

probative evidence in the record as a whole; or
(F) arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.
id.

148. TEx. HEALTH & SAFETY CODE ANN. § 361.321(c) (Vernon 2001).
Except as provided by Section 361.322(a), the petition must be filed not later than the 30th day
after the date of the ruling, order, decision, or other act of the governmental entity whose action
is appealed. Service of citation must be accomplished not later than the 30th day after the date
on which the petition is filed.

Id.
149. TEX. GOV'T CODE ANN. § 2001.176(b)(2) (Vernon 2000). '[A] copy of the petition must be

served on the state agency and each party of record in the proceedings before the agency .... " Id.
150. Sierra Club, 26 S.W.3d at 688.
151. Id.
152. TEx. GOV'T CODE ANN. §§ 2001.171,.145(a) (Vernon 2000). 'A person who has exhausted

all administrative remedies available within a state agency and who is aggrieved by a final decision in a
contested case is entitled to judicial review under this chapter.' Id. "A timely motion for rehearing is a
prerequisite to an appeal in a contested case except that a motion for rehearing of a decision or order that
is final under Section 2001.144(a)(3) or (4) is not a prerequisite for appeal.' § 2001.145(a).

153. Hill v. Bd. of Trs. of the Ret. Sys. of Tex., 40 S.W.3d 676, 679 (Tex. App.-Austin 2001, no
pet.).

154. Id.
155. Milner, No. 03-98-00686-CV, 2000 Tex. App. LEXIS 1827.
156. King v. Tex. Dep't of Human Servs., 28 S.W.3d 27, 31 (Tex. App.-Austin 2000, no pet.).

TEx. LAB. CODE ANN. § 21.254 (Vernon 1996) ("Within 60 days after the date a notice of the right to file
a civil action is received, the complainant may bring a civil action against the respondent.") Id.
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Under the classification approach used by the Austin Court of Appeals,
if a court classifies a statutory requirement in a purely statutory cause of
action as jurisdictional, the trial court will lack subject matter jurisdiction if
the party does not meet that requirement.'57 If a statutory requirement in a
purely statutory cause of action is not classified as jurisdictional, that
requirement goes to the plaintiff's right to relief and not the jurisdiction of the
district court to hear the appeal.'

VII. FUTURE

A. Courts

The Texas Supreme Court and Texas appellate courts that have not
decided which approach to take need to decide which approach to use in the
future-either the literal approach; literal approach with exceptions; or the
classification approach. In deciding this issue, the courts need to determine
what approach best resolves the concern for finality that the supreme court
raised in Dubai."9 All three approaches outlined here resolve the concern for
finality of judgments. The literal approach resolves the finality concern
because the statutory requirements in a purely statutory cause of action are not
considered jurisdictional under this approach, but go to the plaintiff's right to
go forward with the suit.'" Therefore, the case cannot be challenged on
jurisdictional grounds at any time as it can if the statutory requirements are
considered jurisdictional. 6' The literal approach with exceptions resolves the
finality concern because most statutory requirements in a purely statutory
cause of action are not jurisdictional, but go to the right to relief, except for
a few requirements such as statutes of limitations that are exceptions to the
rule. 62 The classification approach alsoresolves the concern for finality when
a statutory requirement is classified as jurisdictional.'63 If a statutory
requirement is not classified as jurisdictional, then the judgment can still be
subject to delayed attack on the grounds that the trial court lacked
jurisdiction.'

157. Sierra Club, 26 S.W.3d at 687 (citing Dubai, 12 S.W.3d at 76).
158. Id. (citing Dubai, 12 S.W.3d at 76).
159. Dubai, 12 S.W.3d at 76.
160. Cf id. (discussing how the supreme court's approach in Dubai, which is the same as the literal

approach, solves the court's concern for finality ofjudgments).
161. See id.
162. Cf id. (discussing how the supreme court's approach in Dubai solves the court's concern for

finality ofjudgments, which has the same result for those requirements that fall under the general rule in
the literal approach with limited exceptions).

163. Cf. id. (discussing how the supreme court's approach in Dubai solves the court's concern for
finality, which has the same result for those requirements that are not classified as jurisdictional under the
classification approach).

164. Cf id. (discussing the Texas Supreme Court's concern that a judgment can be subject to
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The Austin Court of Appeals needs to decide if it is going to use the
classification approach. Even though Sierra Club advocates a classification
approach and discusses the issues in Dubai more thoroughly than any other
by the Austin Court of Appeals, the Austin Court of Appeals has previously
decided a case with an approach similar to the literal approach. 6 ' If the
Austin Court of Appeals continues to take the classification approach, then it
has already adopted a test to determine whether a statutory prerequisite is
jurisdictional.' That test is whether or not a statutory requirement defines,
enlarges, or restricts the class of cases a court may decide or the relief that
may be awarded. 167

B. Practitioners

The question after Dubai of whether procedural prerequisites to judicial
review are still jurisdictional is the issue that should concern practitioners.161

If a plaintiff adheres to every statutory requirement in a cause of action based
solely on a statute, then Dubai has no effect. 69 Dubai does not change the
mandatory nature of statutory requirements in a purely statutory cause of
action. 10 Dubai and the issues it raises only become important if a plaintiff
fails to meet a statutory requirement in a statutory cause of action.' 7' The best
basic suggestion for practitioners is to raise the issue of a plaintiff's failure to
comply with a mandatory statutory requirement both as a necessary element
for the plaintiff to succeed in the plaintiff's case and alternatively as a
jurisdictional flaw." 2

If the plaintiff fails to comply with a mandatory statutory prerequisite in
a statutory cause of action, a court will either look at the issue as one of
subject matter jurisdiction or the plaintiff's right to relief."n If the court treats
it as an issue of subject matter jurisdiction, then the defendant can raise the
issue for the first time on appeal. 74 If the court treats it as a matter of the
plaintiff's right to relief, then a defendant cannot raise the issue for the first

delayed attack under the Mingus doctrine because the issue was one of subject matter jurisdiction).
165. Feagley v. Tex. Workers' Camp. Comm'n, No. 03-99-00292-CV (Tex. App.-Austin Mar. 9,

2000, no pet.) (not designated for publication), 2000 Tex. App. LEXIS 1568. See generally supra note
92.

166. Sierra Club v. Tex. Natural Res.'Conservation Comm'n, 26 S.W.3d 684, 688 (Tex. Civ.
App.-Austin 2000, no pet.).

167. Id. at 688.
168. See Sterling, supra note 12.
169. Id. at9.
170. Id. at 8.
171. Id. at 9.
172. Id.
173. See id.
174. Id.
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time at the appellate level. 75 Until the courts resolve the question of statutory
prerequisites in a statutory cause of action, defendants should make certain to
preserve the issue for appeal.'76

VIII. CONCLUSION

The answer to the questions of whether a party must satisfy the
requirements of a statute for a district court to have subject matter jurisdiction
and what effect Dubai has on the statutory requirements in a purely statutory
cause of action depends on which approach a court takes in interpreting
Dubai.

If courts take the literal approach or the literal approach with exceptions
to interpret Dubai, a party does not have to satisfy the requirements of a
statute for a district court to have subject matter jurisdiction in a purely
statutory cause of action. 7 Under this approach, district courts are presumed
to have subject matter jurisdiction to hear causes of action arising entirely
from a statute unless a party can show that this assumption is unwarranted.7

Therefore, Dubai does and does not affect the statutory requirements to appeal
an agency decision or any purely statutory cause of action. Dubai has an
effect on statutory requirements by removing them from playing any role in
determining whether a district court has subject matter jurisdiction.'7 Dubai
does not have an effect on statutory requirements because it does not change
whether a statutory requirement is mandatory in order for a party to win.1 0

As mentioned, Dubai also does not have an effect in cases where the parties
comply with mandatory statutory requirements.' 8'

If courts take the classification approach, a party must satisfy the
requirements of a statute for a district court to have subject matter jurisdiction
in purely statutory causes of action if the requirements are classified as
jurisdictional."I This is also true under the literal with exceptions approach
for those requirements that fall under the exceptions.' If a party must satisfy

175. Id.
176. See id. at 8.
177. See discussion infra Parts IV. A and B.
178. See discussion infra Part IV. A.
179. This is true unless the statutory requirement is one that gives subject matter jurisdiction

specifically to another court or tribunal. See supra notes 73-74 and accompanying text.
180. See supra note 147 and accompanying text.
181. See supra note 146 and accompanying text.
182. See discussion infra Part IV. C.
183. See discussion infra Part IV. B.
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the requirements of a statute for a district court to have subject matter
jurisdiction, then Dubai's overruling of Mingus is superfluous because that
was the state of the law under the Mingus doctrine.'

by Tyler Johnson

184. See discussion infra Part 1. C.




