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I. YELLOW LIGHT, GREEN LIGHT, NO LIGHT: DEREGULATION AROUND
THE U.S.

Although, for the most part, the power is still flowing, deregulation of the
retail electric market is in different stages throughout the United States.
California has restructured with limited success, exemplifying some mistakes
to avoid.' Pennsylvania, on the other hand, has successfully implemented its

1. See CAL. PUB. UTIL. CODE § 330 (West 1975 & Supp. 2002). California signed its
restructuring act into effect September 23, 1996. See generally Gregory M. Harvey, Deregulation Done
Right, 23 Pa. Lawyer 40 (NovJDec. 2001). As of September 20, 2001, California ceased direct access.
See Pac. Gas & Elec. Co., 2001 Cal. P.U.C. LEXIS 957, at *1 (2001) (application for verification,
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Electricity Generation Customer Choice and Competition Act.2 Texas, unique
in many aspects, is forging ahead by requiring its electric market to unbundle
services while other states flip the switch on deregulation.3

Each state embarking on deregulation shares common issues and
concerns. Texas is no different, but it has had successful and unsuccessful
models as sources for improvement. This analysis will focus on major areas
of concentration and importance in the administration of deregulation in
Texas. The use of corresponding issues from California and Pennsylvania
will provide a more in-depth look at other conflicts Texas can anticipate from
the process of deregulation. Administrative issues that have been provided for,
discussed, and in some cases already resolved in Texas center around
wholesale transactions, securitization, stranded cost recovery, allocation of
stranded costs, the standard and non-standard true-up mechanisms, retail
transactions, and anticompetitive practices by utilities.

II. PUBLIC UTILITY REGULATORY ACT

The original Public Utility Regulatory Act (PURA), enacted in 1975,
mandated, "[p]ublic utilities traditionally are by definition monopolies . .

The PURA, as revised in 1995 (PURA97), pronounced that the wholesale
market differed in that it did not "lend itself to traditional electric utility
regulatory rules ... ."' A second revision in 1997, effective in 1999
(PURA99), developed chapter 39 to assist customers and utilities in the
transition from a regulated to a deregulated competitive retail electric market.6

The revised policy states, "[t]he legislature finds that the production and sale
of electricity is not a monopoly warranting regulation of rates, operations, and
services and that the public interest in competitive electric markets requires

consolidation, and approval of costs and revenues). In a hearing before the CPUC, issues surrounding the
suspension of deregulation included violation of federal and state procedural due process,
unconstitutionality of retroactive suspension, violations of the Contract and Takings clauses of the federal
and state constitutions, violation of the Public Utilities Code and action not in conformity with legislative
intent. :See id. at *3.

2. 66 PA. CONS. STAT. ANN. § 2801 (West 2000). On December 3, 1996, the Competition Act
was signed. Indianapolis Power & Light Co. v. Pa. Pub. Util. Comm'n, 711 A.2d 1071, 1074 (Pa.
Comrw. Ct. 1998). It became effective in January 1997. See George v. Pa. Pub. Util Comm'n, 735 A.2d
1282, 1284 (Pa. Commw. Ct. 1999).

3. TEx. UTIL. CODE ANN. § 39.001 (Vernon 1998 & Supp. 2001). Nevada, New Mexico, and
Oklahoma have all postponed deregulation. See Jim Yardley, Hoping It's No California, Texas
Deregulates Energy, N.Y. TIMES, Jan. 3, 2002, at A18.

4. TEx. UTIL. CODE ANN. § 39.001 (Vernon 1998 & Supp. 2001). Nevada, New Mexico, and
Oklahoma have all postponed deregulation. See Jim Yardley, Hoping It's No California, Texas
Deregulates Energy, N.Y. TIMES, Jan. 3, 2002, at AI.

5. Id. § 31.001(c).
6. TEx. UTIL. CODE ANN. § 39.001(a) (Vernon Supp. 2002).
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that... electric services and their prices should be determined by customer
choices and the normal forces of competition."7

Effective January 1, 2002, electric purchasers in Texas have a choice of
who will provide their electricity. Regulatory authority is vested in the
Public Utility Commission of Texas (PUCT).9

There are two competitive markets in the sale of electricity-wholesale
and retail. The wholesale market encompasses sales from providers to other
utilities, municipalities, and cooperatives. The retail market encompasses
negotiations with aggregators, and sales to residential, industrial, big and
small commercial consumers.'0 The PURA99 provides specific regulations
for each market and purchaser." Although not every category is required to
adhere to these rules immediately upon implementation of UCustomer
Choice," a structure is provided should those groups decide to participate
later. 12

III. DEREGULATION OF THE WHOLESALE MARKET

Texas voluntarily interlinked its transmission systems in the 1960's,
creating its own grid named the Electric Reliability Council of Texas
(ERCOT) 3 in order to enhance reliability and purchase power."' Since the
ERCOT is within Texas, it does not fall strictly under the regulation of the
FERC; it is generally regulated by the PUCT.5

7. Id. § 39.001(a).
8. Id. § 39.001(b)(I).
9. TEx. UTIL. CODE ANN. § 12.001 (Vernon 1998).

10. Retail, although not defined in the PURA, generally refers to a product sold to a consumer or
end user. See Power Clearinghouse, Inc. v. Pub. Util. Comm'n, 968 S.W.2d 537, 540 (Tex. App.-Austin
1998, no pet.).

1I. TEx. UTIL. CODE ANN. § 39.001-.909 (Vernon Supp. 2002).
12. Customer Choice is the title of the program enabling retail customers to purchase electricity

from the provider they choose, either individually or through an aggregator. Id. § 31.002(4). The
Panhandle, El Paso, and parts of East Texas are exempt from Customer Choice at the January 1, 2002 date.
See Greg Rohloff, Electric Deregulation Remains Five Years Awayfor Parts of Texas, Amarillo Daily
News, January 3, 2002. Electric cooperatives and municipalities can elect not to participate in customer
choice on January 1, 2002. TEx. UTIL. CODE ANN. § 39.102(a) (Vernon 1998 & Supp. 2001).

13. A grid is a system of power wires covering the regions of North America. There are three
major grids in North America: 1) from the Rocky Mountains to the West; 2) one in Texas; 3) East of the
Rocky Mountains and parts of Northern Texas. See Jon Kamp, What's Happened? (A Special Report)
What's Electricity... and other questions you're afraid to ask, Wall St. J., Sept. 17,2001, R6. ERCOT
is the Texas Independent System Operator (ISO) charged with oversight of transmission systems in Texas.
See Charlene Oldham, Two Erperts Speak About Electricity Situation in Texas, Knight-Ridder Tribune
Business News: The Dallas Morning News, Sept. 4, 2001, available at 2001 WL 27173093. Similar to
ERCOT, California's legislature created an ISO to have broad responsibilities in operating California
utilities transmission systems. See S. Cal. Edison Co. v. PUC, 102 Cal. Rptr. 2d 684, 85 Cal. App. 4th,
1086, 1091 (Cal. Ct. App. 2000).

14. Pub. Util. Comm'n v. City Pub. Serv. Bd. of San Antonio, 53 S.W.3d 310, 312 (Tex. 2001).
15. TEx. UTIL. CODE ANN. § 32.001 n.4 (Vernon 1998); see also Power Clearinghouse, Inc. v.

PUC, 968 S.W.2d 537, 540 n.2 (Tex. App.-Austin 1998, no pet.). California's ISO is explained as a
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As of September 1, 1997, Texas deregulated its wholesale market,
requiring open access to wholesale electricity transmission services.'6

The wholesale electric industry.. .is becoming a more competitive industry
that does not lend itself to traditional electric utility regulatory rules, policies,
and principles. As a result, the public interest requires that rules, policies,
and principles be formulated and applied to protect the public interest in a
more competitive marketplace. The development of a competitive wholesale
electric market that allows for increased participation by electric utilities and
certain nonutilities is in the public interest. 7

"A provider of generation, including an electric utility affiliate, exempt
wholesale generator, and qualifying facility, may compete for the business of
selling power."' 8 In regulating the wholesale market, the PUCT has
discretionary authority to require generation providers to provide wholesale
transmission service to other electric utilities, qualifying facilities,' 9 exempt
wholesale generators2" (EWGs), or power marketers.2' In that the deregulation
of the wholesale market is aimed at protecting and promoting the public
interest, the PUCT's authority is vast in this area, allowing it not only to
compel wholesale transmission services but to demand enlargement or
construction of a facility-as long as the PUCT does not require action in
contrast to a federal regulating authority.22

A. Limited Regulating Authority of the P UCT

The PUCT has limited regulatory authority of wholesale transactions by
municipalities.' It can regulate a municipality's wholesale transmission rates,
services, and terms of access; regulate conduct related to anticompetitive

political board of non-owner stakeholders responsible for inefficient investment decisions. See Thomas
M. Lenard, Guest Commentary: Calif Didn't Really Deregulate, The Electricity Daily, January 22, 2001.
In Pennsylvania, power providers work with utilities to switch customers. See Charlene Oldham, Old
Acquaintance Reborn; Electricity Deregulation Puts ERCOT in Spotlight, The Dallas Morning News,
January 1,2002, ID.

16. Power Clearinghouse, Inc., 968 S.W.2d at 539.
17. TEX. UTIL. CODEANN. § 31.001(c) (Vernon 1998).
18. Id. § 35.002.
19. A qualifying facility is a qualifying cogenerator or small power producer. TEX. UTIL. CODE

ANN. § 31.002(14) (Vernon 1998 & Supp. 2001).
20. An EWG is "a person who is engaged directly or indirectly through one or more affiliates

exclusively in the business of owning or operating all or part of a facility for generating electric energy
at wholesale...." Id. § 31.002(7).

21. TEx. UiL. CODE ANN. § 35.005(a) (Vernon 1998). See also Power Clearinghouse, Inc., 968
S.W.2d at 541. A power marketer is a person who owns electricity for the sole purpose of selling it at
wholesale. TEX. UTIL. CODE ANN. § 31.002(1 1) (Vernon 1998 & Supp. 2002).

22. TEX. UTIL. CODE ANN. § 35.005(b) (Vernon 1998). See also Power Clearinghouse, Inc., 968
S.W.2d at 539.

23. TEX. UTIL. CODE ANN. § 40.004 (Vernon Supp. 2002).
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practices; and regulate reports necessary to assist in making market
determinations.24 In Public Utility Commission v. City Public Service Board
of San Antonio, the Texas Supreme Court held that the PUCT does not have
rate setting authority for municipally owned utilities.25 The court explained
that "the specific power to review rates for reasonableness, which chapter 35
explicitly gives the Commission,26 is distinct from the power to set rates in the
first instance." '27

"The municipal governing body or a body vested with the power to
manage and operate a municipally owned utility has exclusive jurisdiction" for
all other wholesale activities as follows: setting terms of access and rates for
municipally owned utilities, setting terms of wholesale access, and wholesale
transmission services.28

The PUCT also has limited regulatory authority over wholesale
transactions by electric cooperatives.29 This authority includes regulating
wholesale transmission rates, services, and terms of access; regulating
certification; requiring reports to ensure public safety; and assessing and
analyzing market conditions."

An electric cooperative's board of directors "has exclusive jurisdiction
to set all terms of access, conditions, and rates applicable to services provided
by the electric cooperative...""

B. Wholesale Transactions

Wholesale is not defined in any version of the PURA.32 As a result, what
constitutes wholesale transactions is subject to certain dispute. "The Federal
Power Act defines the term as a sale to any person for resale."" The PUCT
has determined, for example, that the sale of electricity from a power marketer
to a submetering landlord does not qualify as a wholesale transaction.34

In making its decision, the PUCT focused on whether a sale by a landlord
to its tenants was a retail transaction and whether the use of electricity in
common areas was a purchase for resale to the tenants." The PUCT
dismissed the petition claiming that a submetering landlord is prevented from

24. Id.
25. City Pub. Serv. Bd. of San Antonio, 53 S.W.3d at 321.
26. TEX. UTIL. CODE ANN. § 35.006 (Vernon 1998).
27. City Pub. Serv. Bd. of San Antonio, 53 S.W.3d at 319.
28. TEX. UTIL. CODE ANN. § 40.055(a) (Vernon Supp. 2002).
29. Id. § 41.004.
30. Id.
31. Id. § 41.055(I).
32. TEX. UTIL. CODE ANN. §§ 11.001-64.158 (Vernon 1998 & Supp. 2002).
33. Power Clearinghouse, Inc., 968 S.W.2d at 539.
34. Id. at 538.
35. Id. at 540. The court looked to whether the electricity was sold to an end user or consumer

and whether the landlord profited from his sales, which he was precluded from doing statutorily. Id.
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profiting from the sale of electricity to its tenants, suggesting instead that the
sale is a retail sale to the landlord.36 The PUCT also concluded-that because
the landlord, as well as tenants, used the electricity in the common areas, that
sale also did not qualify as wholesale.3 By de novo review, the Austin Court
of Appeals, giving serious consideration to the PUCT's statutory construction,
affirmed the PUCT's decision. 8

Some wholesale transactions are required under PURA97' "All
transmission and distribution utilities shall provide transmission service at
wholesale.... ."3' The transmission and distribution utility (TDU) must also
continue to offer services at wholesale prices to municipalities and electric
cooperatives not participating in customer choice, as long as they have not
been previously serviced under a retail rate.40 In turn, municipalities and
electric cooperatives are authorized by the PUCT to sell wholesale to
anywhere they are otherwise able.4' The PURA97 provides, "[a]n exempt
wholesale generator or power marketer may sell electric energy only at
wholesale."4  The PURA99 further explains, "[a]n affiliate of an electric
utility may be an exempt wholesale generator or power marketer and may sell
electric energy to its affiliated electric utility . .43

C. Reasonable Costs Methodology

Upon purchase of wholesale electric power by a utility, it must be
transported to the buyer.44 Because some power generators do not- own
transmission lines, power must be wheeled45 across third parties' transmission
facilities." The PURA97 "required all transmission-owning utilities to
provide 'open access' to their transmission facilities for wholesale
transmission., 41 The PUCT is responsible for assuring that access to
transmission services is provided in non-discriminatory manner and on

36. Id.
37. Id. The court noted that failure to turn a profit is not alone conclusive of a retail sale, because

wholesale could be made without making a profit. Id.
38. Id. at 541. The court explained it must give serious consideration to the agency's reasonable

and uncontradictory ruling when it enforces the statute. Id.
39. TEX. UTIL. CODE ANN. § 39.203(a) (Vernon Supp. 2002).
40. Id. § 39.203.
41. Id. §§41.052(b),40.052(b).
42. TEX. UTIL. CODE ANN. § 35.031 (Vernon 1998). They must first register with the PUCT by

filing descriptions of the location ofthe facility and the type of service it will provide, provide proof of
registration or authorization by FERC to sell at market-based rates, and provide other information as
required by the PUCT. Id. § 35.032(bX4).

43. TEx. UTIL. CODE ANN. § 35.033 (Vernon 1998).
44. City Pub. Serv. Bd of San Antonio, 53 S.W.3d at 312.
45. Wheeled means transmitted. Id.
46. Id. Prior to PURA97 these transactions would likely be conducted on a contractual basis. Id.
47. Id. at 313.
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reasonable ,terms.4" In order to maintain that another utility's customers,
within ERCOT, do not incur additional charges for purchased electricity, the
PUCT uses its oversight to assure that only reasonable costs are collected.49

Central to appeal before the Texas Supreme Court in City Public Service
Board of San Antonio was whether it was reasonable for ERCOT utilities to
pay one another a facilities charge for transmission services regardless of
distance traveled." Thirty percent of the facilities charge was an impact fee5

and the other seventy percent was an access fee.52

Only the access fee was in dispute. 3 As a flat fee, it required payment
without actual services being provided.' Although the distance power
traveled is a significant cost factor, the access fee the PUCT assessed did not
account for that factor.5 Further, the PUCT claimed the economic loss should
be factored into retail rates, which was strictly in contrast to the PURA97
requirements.' 6

The Texas Supreme Court affirmed that the PUCT exceeded its statutory
authority in promulgating rules establishing the rates that Texas .electric
utilities have to pay for wholesale transmission services." The court reasoned
that although it encouraged wholesale competition, it explicitly violated the
PURA97 standards by passing additional costs on to consumers. The court
noted that in the PURA99 the Legislature modified the statute and specified
that the PUCT "shall price wholesale transmission services within ERCOT
based on the postage stamp method of pricing. . . ," but that was of limited
persuasiveness for this case.5 9

48. Id. at 320; see also TEX. UTIL. CODE ANN. § 35.004(b) (Vernon 1998 & Supp. 2002).
49. TEX. UTIL. CODE ANN. § 35.004(c) (Vernon 1998 & Supp. 2002).
50. 53 S.W.3d at 314.
51. Id. at 313-14. The impact fee is calculated using the Vector-absolute megawatt mile or

*VAMM," "a distance- sensitive calculation that measures the effects that a utility's planned transmission
transactions have on other utilities' transmission systems.' Id. at 314. The PUCT claims that the
"[VAMM] method measures all changes in the use of the transmission lines; it is more stable than other
variants of the megawatt-mile methodology; it will aid in the accurate transmission pricing; and it sends
the appropriate price signals to generators and loads.' Id. at 323.

52. Id. at 314. This is based on each utility's proportional use ofthe ERCOT grid. Id. The access
fee was calculated by aggregating all transmission costs within ERCOT determining the total peak load
for 1997 and each utility's percentage of the total. Id. The PUCT then multiplied the percentage of peak
load by the aggregate transmission costs for all of ERCOT to determine the access fee. Id.

53. Id. The access fee was based on the payor's percentage of ERCOT peak load and the
recipients total transmission costs. Id.

54. Jd. at 322.
55. Id. The dissent describes this method as the postage stamp method of allocating costs. Id. at

325.
56. Id. See also TEX. UTIL. CODE ANN. § 35.004 (Vernon 1998 & Supp. 2002).
57. City Pub. Serv. Bd of San Antonio. 53 S.W.3d at 312. Transmission involves the

transportation of electricity over a utility's power lines. ld.
58. ld. at 323.
59. Id. at 324; see TEx. UTIL. CODE ANN. § 35.004(d) (Vernon 1998 & Supp. 2002).
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Justice Hecht, in his dissent, stated, "[t]he Court's eyes-wide-shut
approach to reality reduces to this: the Commission could decide, case by
case, that a reasonable rate must be based seventy percent on an access fee
methodology, but it could not make its ratio diciendi a rule. "' He concluded
that it was hard to believe that the Legislature would not intend to implement
the postage stamp method in the PURA97, and then with just a minor revision
in the PURA99, require that formulation.6'

IV. TEXAS UTILITIES UNBUNDLE AND FREEZE

The PURA99 requires electric utilities to unbundle their business
activities. 2 Explicitly, utilities are required to separate their three services
into a power generation company, 63 a retail electric provider (REP),' and a
TDU .6 This can be accomplished via "creation of separate nonaffiliated
companies or separate affiliated companies owned by a common holding
company or through the sale of assets to a third party."ta

After utilities unbundle their services, the PURA99 provides for the first
phase of stranded cost regulation-the freezing of rates and services. 67

Excepting force majeure8 and fuel costs,69 utilities may not increase their

60. City Pub. Serv. Bd. of San Antonio, 53 S.W.3d at 326. In having the authority to regulate
reasonable rates, the PUCT could amend the wholesale rates until they determined them reasonable. Id.

61. Id. at 327.
62. TEX. UTIL. CODE ANN. § 39.051(b) (Vernon 1998 & Supp. 2002). "If the commission

determines... that a power region is unable to offer fair competition and reliable service to-all retail
customer classes on January 1, 2002, the commission shall delay customer choice .... ' Id. § 39.103; see
generally Claudia Grisales, Electricity Deregulation Start Date put in Question, Austin Am. Statesman,
Sept. 8, 2001, GI (explaining that Texas legislators would rather delay implementation than rush it and
have problems).

63. A power generation company generates power for wholesale, and does not have a certificated
area or a uansmission and distribution utility. Tax. UTIL. CODE ANN. § 31.002(10) (Vernon 1998 & Supp.
2002).

64. A REP is a person not owning or operating generation assets that sells to retail customers. Id.
§ 31.002(17).

65. Id. § 39.051(b)(1-3). A TDU is a person that owns and operates equipment or a facility that
distributes electricity. Id. § 31.002(19). "Transmission lines are the high-voltage lines that carry
electricity from power plants to substations near population centers. They crisscross the country side
supported by big steel towers. At substations, electricity goes onto lower-voltage distribution lines that
deliver the power to homes and businesses." Kamp, supra note 13.

66. TEx. UTIL. CODE ANN. § 39.051(c) (Vernon Supp. 2002).
67. Id. § 39.052; see also ln re TXU Elec. Co., No. 01 -0547 (Tex. 2001) (per curiam), 2001 Tex.

LEXIS 133, at *5. As evidenced by California and Pennsylvania, stranded cost recovery via an initial
freeze period is essential. See 66 PA. CONST. STAT. ANN. § 2801(West 2000); see also CAL. PUBLIC UTIL.

CODE § 367 (West 1975 Supp. 2002). California's freeze period for the recovery of "sunk" costs was to
terminate at the earlier of December 31, 2002 or full cost recovery. Pac. Gas & Elec. Co., 2000 Cal. PUC
LEXIS 219, at *5 (2000) (Application for authority to establish post-transition period electric ratemaking
mechanisms).

68. "An electric utility may recover losses resulting from force majeure through an increase in its
retail base rates during the freeze period." TEx. UTIL. CODE ANN. § 39.055(a) (Vernon Supp. 2002).

69. Id. § 39.053.
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rates above that provided for in chapter 39."1 The question of what costs are
to be frozen and how the recoveries are to be formulated has been at issue
before the PUCT and the Texas courts.

"Until January 1, 2002, an electric utility shall provide retail electric
service... in accordance with the electric utility's retail base rate tariffs7' in
effect on September 1, 1999, including its purchased power cost recovery
factor."

72

In November 1999, the Office of Regulatory Affairs (ORA) petitioned
the PUCT seeking a determination of which of two possible interpretations
this provision applied in regard to purchased power cost recovery factor
(PCRF). 3 A narrow interpretation concludes the numerical value of the PCRF
would remain unchanged during the freeze period74 and would not be subject
to true-up thereafter. 7

' The broader interpretation concludes, "[o]nly the
existing definitions of the components of the electric utility's PCRF are
frozen."76 Therefore, the type of costs that the utility can recover through its
PCRF and the methodology for allocation of associated charges cannot be
modified, but the numerical value of the PCRF can change based on cost
recovery. 77 The PUCT determined that PURA99 requires an electric utility
to charge the numerical value of the PCRF with no true-up until the end of the
freeze period.78

The PUCT also responded to applications for approval of tax adjustments
by declaring, "HB 11 tax adjustment factors are subject to the rate freeze
provisions.. ."' The PUCT expanded the declaration explaining the numeric
factor, not the formula producing the factor, is that which is frozen as of
September 1, 1999.80 True-up of these tax adjustment factors is allowable
when the actual tax liabilities become known."

On March 21, 2000, an administrative law judge certified, to the PUCT,
the question of whether the rate freeze provision applies to a municipal

70. Id. § 39.052(b).
71. "Rate includes a compensation, tariff, charge, fare, toll, rental, or classification that is directly

or indirectly demanded, observed, charged, or collected by an electric utility for a service... ." Id. §
31.002(15).

72. Id. § 39.052(a). Power cost recovery factor is defined as "[a] charge or credit that reflects an
increase or decrease in purchased power costs not in base rates.' Tex. Pub. Util. Comm'n No. 21630, 2000
WL 33596467, at * I (Mar. 17, 2000). It is a specific charge or credit on a customer's bill consistent with
a utility's tariff. Id.

73. Tex. Pub. Util. Comm'n No., 2000 WL 33596467, at *1.
74. The freeze period is from September 1, 1999 to January 1,2002. Id.
75. Id.
76. Id.
77. Id.
78. Id.
79. Tex. Pub. Util Comm'n Nos. 20128, 20172, 21744, 2000 WL 33596468, at *1 (Mar. 21,

2000).
80. Id.
81. Id.
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franchise fee factor.8 2 Typically the franchise fee is recovered through base
rates, but in this particular case, the utility recovered its municipal franchise
fee as a separate charge on the customer's bill. 3 The PUCT explained that
a municipal franchise factor fee is generally recovered through a base rate
tariff, and it would not consider other manners of collection alternatively."'
The PUCT concluded that these fees are subject to the rate freeze and cannot
be modified until January 1, 2002.5 ,

V. STRANDED COST RECOVERY

As a result of the mandated rate freezes, many outstanding costs that
would normally have been depreciated and passed on to consumers though
billing are feared to be uncollected or "stranded."86 Stranded cost recovery
appears to be the most litigated and ambiguous statutory section of
deregulation in all states.87 Incumbent utilities fear that recovery of existing
embedded costs and capital investments will cause them to be uncompetitive
in the marketplace since new marketers will not have these past costs to
collect.88 In the second phase of regulation of stranded costs, similar to the
Pennsylvania Competition Act,89 the PURA99 provides for recovery of
stranded costs.9' The PURA99 allows utilities to recover these stranded
costs9" through a competition transition charge (CTC) or securitization
financing.' 2 Stranded costs are simply defined as the "portion of book value
of a utility's generation assets that is projected to be unrecovered through
rates that are based on market prices."' The PUCT has the authority to

82. Tex. Pub. Util. Comm'n No. 21539,2000 WL 33596470, at *I (Mar. 21, 2000).
83. Id.
84. Id.
85. Id.
86. Corpus Christi v. PUC, 51 S.W.3d 231,238 (Tex. 2001) (per curiam).
87. Stranded costs are provided for in each state. See generally TEx. UTiL CODE ANN. §§ 39.251-

.313 (Vernon 1998 & Supp. 2002); 66 PA. CONS. STAT. §§ 2804, 08, 12 (West 2000); CAL. PUB. UTIL.
CODE § 330(s) (West 1975 & Supp. 2002).

88. Corpus Christi, 51 S.W.3d, at 238.
89. Indianapolis Power& Light Co. v. Pa. Pub. Util. Comm'n, 711 A.2d 1071 (Pa. Commw. Ct.

1998). Texas PURA99 strongly resembles the structure of Pennsylvania's stranded costs recovery
program, but is more broadly worded. TEx. PUB. UTIL. CODE §§ 39.251, 39.313 (Vernon Supp. 2002);
but see PA. CONS. STAT. ANN. §§ 2804, 2808, 2812 (West 2000).

90. In re TXU Elec. Co., 2001 Tex. LEXIS 133, at *7. Recovery of stranded costs is now
anticipated to occur between January 1, 2002 and December 31, 2003. See id. at *6.

91. Stranded costs are "the positive excess of the net book value of generation assets over the
market value of the assets, taking into account all of the electric utility's generation assets, any above
market purchased power costs, and any deferred debit related to a utility's discontinuance of the
application of Statement of Financial Accounting Standards No. 71 ("Accounting for the Effects of Certain
Types of Regulation') for generation-related assets if required by the provisions of this chapter." Corpus
Christi, 51 S.W.3d at 237, citing TEX. PUB. UTIL. CODE ANN. § 39.251(7) (Vernon Supp. 2002).

92. Corpus Christi, 51 S.W.3d at 235.
93. Id. at 237.
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regulate recovery of these costs." As such, the PUCT is to ensure that there
is no over or under-recovery of costs through a true-up mechanism.9"

"An electric utility is allowed to recover all of its net, verifiable,
nonmitigable stranded costs incurred in purchasing power and providing
electric generation service. "" Collection of regulatory assets9" (generation-
related costs that have been allowed to be collected over a series of years
instead of immediately)98 and stranded costs can occur as a result of PUCT
approval of a CTC. The CTC is a non-bypassable charge to all consumers
in a certificated service area beginning May 1, 1999."° Customers, with few
exceptions, cannot avoid paying these stranded costs by switching to other
electric utilities, cooperatives, or municipalities-they are non-bypassable.' 0'

In the alternative, PURA99 provides that utilities can finance these costs
with a PUCT approved financing order and issuance of a transition bond that
establishes transition charges. 0 2 These transition charges are likewise non-
bypassable and are to be collected from all consumers in a certificated service
area allowing recovery of qualified costs." 3 "The proceeds of the bonds must
be used to reduce the amount of recoverable regulatory assets and stranded
costs through refinancing or by retiring a utility's debt or equity."'O,

The financing order is to be approved on an accelerated procedural
schedule-90 days after application is made by the utility.0" "A financing
order is not subject to rehearing by the Commission.""° Appeals must be filed
in the Travis County district court fifteen days after the financing order is

94. Id. at 237; see also TEx. UTIL. CODE ANN. § 39.205 (Vernon Supp. 2002).
95. Corpus Christi, 51 S.W.3d at 239. See also TEX. UTIL. CODE ANN. § 39.262 (Vernon Supp.

2002).
96. TEX. UTIL. CODE ANN. § 39.252 (Vernon Supp. 2002).
97. Regulatory assets are defined as 'the generation-related portion of the Texas jurisdictional

portion of the amount reported by the electric utility in its 1998 annual report on Securities and Exchange
Commission Form 10-K as regulatory assets and liabilities, offset by the applicable portion of generation-
related investment tax credits permitted under the Internal Revenue Code of 1986. id. § 39.302(5).

98. Corpus Christi, 51 S.W.3d at 238.
99. Id. at 238-39.

100. Id. at 238; see also TEX. UTIL. CODE ANN. § 39.252(b)(I) (Vernon Supp. 2002).
101. TEX. UTIL. CODE ANN. § 39.252 (Vernon Supp. 2002).
102. Corpus Christi, 5i S.W.3d at 239; TEX. UTIL. CODE ANN. § 39.303 (Vernon Supp. 2002).
103. Corpus Christi, 51 S.W.3d at 239. Qualified costs are defined as an *electric utility's

regulatory assets and seventy-five percent of certain stranded costs, plus the cost of issuing, supporting
and servicing transition bonds, and costs of retiring or refunding existing debt and equity securities in
connection with the issuance of transition bonds.' Id. (citing TEX. UTIL. CODE ANN. § 39.302(4) (Vernon
Supp. 2002)).

104. Corpus Christi, 51 S.W.3d at 239; see also TEX. UTIL. CODE ANN. § 39.301 (Vernon Supp.
2002).

105. Corpus Christi, 51 S.W.3d at 261; see also TEx. UTIL. CODE ANN. § 39.301(e) (Vernon Supp.
2002).

106. Corpus Christi, 51 S.W.3d at 261; see also TEX. UTIL. CODE ANN. § 39.301(f) (Vernon Supp.
2002).
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signed by the PUCT. °7 Appeals from the district court are to be made directly
to the Texas Supreme Court. 8

The California system of cost recovery proves to be more of a risk to
utilities and requires collection of more money from consumers up front. 1' 9

California requires the CPUC to "identify and determine those costs and
categories of costs for generation-related assets and obligations.., that may
become uneconomic as a result of a competitive generation market."'"0 The
CPUC requires utilities to record expenses and costs incurred in a
memorandum account so that the CPUC, at a later date, can determine
whether they should be recovered, on a case-by-case basis."' Although
recordation in a memorandum account does not assure recoverability, failure
to record does assure that costs will not be recovered." 12

The CPUC provides for an Interim Competitive Transition Charge
(ICTC)"3 that is assessed against departing customers and is deposited into
the memorandum account, subject to refund with interest."4 The ICTC is a
temporary approach, implemented only until a final determination on how to
handle Competitive Transition Charges (CTCs)" 5 is developed." 6

A. Securitization of Regulatory Assets

The PUCT has interpreted the PURA99 to allow for one hundred percent
of regulatory assets,"' including those known as Statement of Financing
Accounting Standard 109 (SFAS 109) assets, to be securitized." 8 The
securitization of these assets must then be "offset by the applicable portion of

107. Corpus Christi, 51 S.W.3d at 261; see also TEX. UTIL. CODE ANN. § 39.301(f) (Vernon Supp.
2002).

108. Corpus Christi, 51 S.W.3d at 261; see also TEx. UTIL. CODE ANN. § 39.301(f) (Vernon Supp.
2002).

109. S. Cal. Edison Co. v. Pub. Util. Comm'n, 102 Cal. Rptr. 2d 684, 85 Cal. App. 4th 1086 (Cal.
Ct. App. 2000).

110. S. Cal. Edison Co., 102 Cal. Rptr.2d at 688, 85 Cal. App. 4th at 1091. See also CAL. PUB.
UTIL. CODE § 367 (West 1975 & Supp. 2002).

111. S. Cal. Edison Co., 102 Cal. Rptr.2d at 688, 85 Cal. App. 4th at 1092.
112. Id.
113. An ICTC is a temporary adjustment mechanism, setup to prevent customers from avoiding

payment of, and is offset by, the final non-bypassable Competitive Transition Charge (CTC). Order
Instituting Rulemaking on the Comm'ns Proposed Policies Governing Restructuring Cal. Elec. Serv. Indus.
& Reforming Regulation, 76 CPUC2d 522, at 03 (1997).

114. Id. at "2.
115. The CPUC claims that the CTC came into effect "out of a need, 'during the transition to full

competition, for a process to account for the lingering effects of today's market structure.'" Id. at *14.
116. Id. at * 10.
117. Corpus Christi, 51 S.W.3d at 255. Regulatory assets are those assets reported in the utility's

1998 SEC Form 10-K. TEx. U'L. CODE ANN. § 39.302(5) (Vernon Supp. 2002). Any modifications, over
or under-recovery are to be addressed in a subsequent true-up proceeding. Id.

118. Corpus Christi, 51 S.W.3d at 255. SFAS 109 assets are "essentially a receivable from a
utility's customers for the future payment of federal income taxes." Id. at 254.



2002] DEREGULATION OF THE ELECTRIC INDUSTRY IN TEXAS 191

generation-related investment tax credits permitted under the Internal
Revenue Code of 1986."" 9

In City of Corpus Christi v. Public Utility Commission, appellants
(Cities) argued that the PURA99 requires regulatory assets to be individually
analyzed to determine whether securitization, as opposed to traditional
financing, will lower that asset's carrying costs.'20 As the Texas Supreme
Court resolved on appeal, the PUCT has no discretion in this decision.'2 ' The
PURA99 requires that all regulatory assets, upon application, must be
securitized "subject to the requirement that 'the total amount of revenues to
be collected under the financing order' meets the requirements of sections
39.301 and 39.303(a)."'I The court further noted that the PUCT does not
have the authority to individually deem any of these assets not a qualified
cost.'2

Pursuant to the PURA99 regulations, the PUCT must view all assets in
the entirety to make a determination whether the total amount to be collected
under the financing order, meeting section 39.301 standards,' 24 is less than the
revenue requirement that would be recovered via traditional financing.'2

The Cities also argued that the PUCT erred in not offsetting the
regulatory assets with all of its investment tax credits.'26 The court was
careful to note that the "operative qualifier in section 39.302(5)'s offset
provision is 'applicable.' "27 The PUCT is required to offset only applicable
investment tax credits.'28 The Texas Supreme Court thus concluded that the
PUCT must securitize SFAS 109 assets and offset it only with applicable tax
credits.'

2 19

B. Determination of Limits on Securitization

The PURA99 dictates that the PUCT shall, "ensure that securitization
provides tangible and quantifiable benefits to ratepayers, greater than would
have been achieved absent the issuance of transition bonds." 3' In a Texas

119. Id. at 256 (quoting TEX. UTIL. CODE ANN. § 39.302(5) (Vernon Supp. 2002)).
120. Corpus Christi, 51 S.W.3d at 254. The Cities argued that SFAS 109 assets only increase in

carrying costs because they, as a book entry only, are already at zero. Id.
121. Id.at255.
122. Id.; see TEX. UTIL. CODE ANN. §§ 39.301-.303 (Vernon Supp. 2002).
123. Corpus Christi, 51 S.W.3d at 255.
124. TEX. UTIL. CODE ANN. § 39.301 (Vernon 1998 & Supp. 2001); see also Corpus Christi, 51

S.W.3d at 255; accord TXU Elec. Co. v. PUC, 51 S.W.3d 275, 284 (Tex. 2001).
125. Corpus Christi, 51 S.W.3d at 255.
126. Id. at 256.
127. Id.
128. Id.; see also TEX. UTIL. CODE ANN. § 39.302(5) (Vernon Supp. 2002).
129. Corpus Christi, 51 S.W.3d at 256.
130. Id. (citing TEX. UTIL. CODE ANN. § 39.301 (Vernon Supp. 2002)).
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Supreme Court case decided June 6, 2001, TXUElectric Co. v. Public Utility
Commission, execution of PURA99 section 39.301 was discussed.' 31

There are two tests set forth to meet the PURA99 limitations on
securitization' 32 The present value test in section 39.301 dictates one
limitation on the maximum amount that can be securitized. 33 It states:

The amount securitized may not exceed the present value of the revenue
requirement over the life of the proposed transition bond associated with the
regulatory assets or stranded costs sought to be securitized. The present
value calculation shall use a discount rate equal to the proposed interest rate
on the transition bonds. 134

A second limitation on the amount that can be securitized is called the
revenue requirement test. 3' According to that test, "the total revenues to be
collected under the financing order, including costs of issuing and servicing
the bonds, must be less than the revenue requirement using conventional
financing methods over the remaining life of the assets." 3 6 There is no
express present value test in regards to the revenue requirement test. 37

In City of Corpus Christi, the PUCT determined that in addition to the
present value test set forth in the PURA99, 38 it must apply a second present
value test to the revenue requirements test to meet the PURA99 standards. 39

The PUCT claimed that it must assess the revenue requirements of the
regulatory assets without securitization 40 It then must compare the present
value test required under section 39.301 and the second present value test to
determine if securitization meets the chapter 39 standard of greater benefit to
the ratepayers. 4

In TXU Electric Company, decided the same day as City of Corpus
Christi, the Texas Supreme Court again held that the PUCT is authorized to
implement a second present value test, but disagreed with the formulation the
PUCT was using in its implementation. 42

131. TXUElec. Co.,51 S.W.3d at 279.
132. Id. at 280.
133. Id.
134. TEx. UTIL. CODE ANN. § 39.301 (Vernon Supp. 2002).
135. TXUElec. Co.,51 S.W.3d at 280.
136. Id.; see also TEX. UTIL. CODE ANN. § 39.301 (Vernon Supp. 2002).
137. TXUElec. Co., S S.W.3d at 280.
138. "The amount securitized may not exceed the present value of the revenue requirement over

the life of the proposed transition bond associated with the regulatory assets or stranded costs sought to
be securitized. The present value calculation shall use a discount rate equal to the proposed interest rate
on the transition bonds." TEx. UTIL. CODE ANN. § 39.301 (Vernon Supp. 2002).

139. Corpus Christi, 51 S.W.3d at 256.
140. TXUElec. Co.,51 S.W.3dat280.
141. Id.
142. Id. at281.
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The district court had interpreted the phrase uabsent the issuance of
transition bonds" to require the PUCT to base the second present value test
"on the asset recovery period that exists under the new regulatory scheme."43

The PUCT based its present value test upon "the recovery periods under the
earlier system of rate regulation that provided for asset lives up to 40 years."'"
The Texas Supreme Court held that the PUCT must base this test on the
remaining life for assets, which would result in a time period far less than
forty years.14

The court reasoned that the PUCT has the authority to significantly
shorten the recovery period of CTCs, at their discretion, in a separate rate
proceeding,'" and further pointed out that the PURA99 anticipates the
majority of these costs to be recovered within two years of implementation of
Customer Choice and provides for true-up proceedings within four years. 4

7

The court stated that this, along with the PUCT's ability to extend the
collection time for CTCs and later securitize remaining stranded costs for over
fifteen years, suggests the legislative intent to complete a full transition to
competition in well under forty years.' 4

C. Stranded Cost Allocation

Issues of interpretation of PURA99 section 39.253 have also been
addressed by the PUCT.149 CTCs and transition charges resulting from
recovery of transition bonds are to be allocated in the same manner, pursuant
to PURA99 section 39.253. '- There are two methods of allocation provided
for under PURA99. "' One method is allocation in the same manner as the
costs of those assets were allocated in the utility's most recent rate design; the
other is by energy consumption of the class of customers.'52

On appeal to the Texas Supreme Court in City of Corpus Christi, the
court held, in response to the Cities' argument that one exempt customer
exempts the class of customers from paying the stranded costs, exemption is
personal to the customer and "all customer classes must pay their share of
transition charges," but recognized that "an entire class of customers may
switch to exempt power facilities."' 3 The Cities requested that the financing

143. TXUElec. Co., 51 S.W.3d at281.
144. Id.
145. Id.
146. Id. at 282.
147. Id. at 283.
148. Id.
149. Corpus Christi, 51 S.W.3d at 257.
150. Id.; see also TEx. UTIL. CODE ANN. § 39.253 (Vernon Supp. 2002).
151. Corpus Christi, 51 S.W.3d at 257.
152. Id.; see TEX. UL. CODE ANN. § 39.253 (Vernon 1998 & Supp. 2001).
153. Corpus Christi, 51 S.W.3d at 258.
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order be recalculated and adjusted at the end of each year, using the most
recent rate design, to account for actual and anticipated customer loss and
exempt customer loss." The PUCT interpreted the PURA99 "most recent
rate design" to apply to historical data. 5' The court affirmed the PUCT's
interpretation claiming it was reasonable, did not contradict the plain language
of the statute, and aligned with legislative intent.5 6

The allocation of stranded costs to non-firm 57 industrial customers was
also at issue in City of Corpus Christi. "8 The PUCT based the allocation of
the percentage of stranded costs to non-firm industrial customers on the
entirety of stranded costs. 9 The Cities maintained that the PURA99 requires
the amount allocated to residential customers be subtracted from total costs
before proportional allocation to non-firm industrial customers.160 The Texas
Supreme Court, on appeal of this issue, commented that this was a complex
and unclear section of PURA99. 6' The Cities' interpretation of the allocation
of stranded costs resulted in an under-collection of stranded costs, and the
PUCT's interpretation resulted in an over-collection. 62 The Cities applied a
method of "grossing up" which did not conform to section 39.253(e), and the
PUCT applied a literal reading of section 39.253(e). The court, giving
deference to the PUCT's reasonable and non-conflicting interpretation of an
ambiguous statute, held that the PUCT did not err in its application of the
PURA99 section 39.253(e).'6

D. Mitigation of Stranded Costs

"The Legislature provided that those utilities the Commission identified
as having potentially stranded costs in an April 1998 Report to the Texas
Senate Interim Committee on Electric Utility Restructuring (1998 ECOM
Report) should use mitigation tools to reduce these potential costs."'65 These
costs can be mitigated either by shifting depreciation from transmission and
delivery assets to generating assets or by applying excess earnings to reduce

154. Id.
155. Id. at 258-59.
156. Id. at 259.
157. Non-firm customers agree to have their service interrupted by utilities for specific reasons

during peak demand times. Id.
158. Id.
159. Id.
160. Id.
161. Id.
162. Id. at 261. The court noted that no one suggested a method of allocation that results in a one

hundred percent collection. Id.
163. Id. at 260.
164. Id.
165. In re TXU Elec. Co., 2001 Tex. LEXIS 133, at *8 (Dec. 31, 2001) (original proceeding); see

also TEX. UTIL. CODE ANN. § 39.254 (Vernon 1998 & Supp. 2001).
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their book value."' In a generic docket proceeding held in 2001, including
nine utilities, the ECOM'67 report was modified and updated. 6" The
modifications for some Texas utilities resulted in a negative stranded cost.'69

The PUCT consequently had to determine whether the PURA99 contemplates
negative stranded costs and what authority the PUCT had to remedy it. 7' On
June 1, 2001, concluding that it had the authority, the PUCT ordered TXU to
reverse its mitigation efforts.' 7'

The Texas Supreme Court, just one day before the full deregulation of
electricity, denied TXU's request for mandamus relief on the issue of whether
the PUCT had this authority to reverse the mitigation of stranded costs. 2

Justice Brister, in his concurrence, discussed that the PUCT acted within its
authority.

7 1

TXU argued that, in accordance with PURA99, 4 it had a right and a

duty to mitigate costs. 75  Justice Brister pointed out that the PURA99
provides tools to accomplish acceleration of stranded cost recovery each year,
and denotes who must use them; however, it does not freeze the stranded costs
at the 1998 levels. 76 The concurrence pointed out that the problem arose from
"its stranded costs each year."' 7 He asked, "Those that appeared to exist in
1998 or those that appear to exist now?"7"

The PUCT, in its reasonable interpretation of an ambiguous statute,
argued that present values are more logical to use.'" The PUCT reasoned that
recovery of past stranded costs, no longer in existence, could not continue to
be mitigated, as once they reach zero, there is nothing left to mitigate.10 The
PUCT pointed out that while PURA99 § 39.255 allows utilities that do not
have stranded costs to allot additional revenue to the improvement of
transmission, distribution, and air quality facilities, TXU failed to do this.'

166. In re TXU Elec. Co., 2001 Tex. LEXIS 133, at *8; see TEX. UT1L. CODE ANN. §§ 39.254,
39.256 (Vernon Supp. 2002).

167. ECOM is "Excess Costs over Market.' in re TXU Elec. Co., 2001 Tex. LEXIS 133, at * 18.
168. Id.
169. Id. at *8. TXU's mitigation of stranded costs acted to ameliorate any stranded costs and

resulted in negative stranded costs in excess of $2 billion. Essentially, TXU's liability became a profit.
Id.

170. Id. at *19.
171. Id.
172. Id. at * -3. The majority of the opinion focused on the issue of whether the Texas Supreme

Court has mandamus jurisdiction over State committees. The petition was denied. Id. at $2.
173. Id. at *48.
174. TEx. UTL. CODE ANN. § 39.254 (Vernon Supp. 2002).
175. In re TXU Elec. Co., 2001 Tex. LEXIS 133, at *48.
176. Id. at *48-49.
177. Id. at *49.
178. Id. at *49-50.
179. Id.

180. Id. at *50.
181. Id. The PUCT has, therefore, required TXU to refund customers this excess amount of money.
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TXU also asserted that the PUCT has authority to reverse mitigation
efforts,' but not until the 2004 true-up proceedings." 3 The PUCT noted that
PURA99 does not allow for over recovery of stranded costs," and it requires
the PUCT to implement deregulation to encourage "full and fair competition
among all providers of electricity.""' The PUCT determined that this over
recovery by TXU threatened the competitive edge afforded to incoming
utilities until 2005.186

Justice Brister concluded that the PUCT acted within its authority to
foster competition and guard against over recovery of stranded costs and
upheld the decision of the PUCT."'8

Justice Hecht, joined by Justices Owen and Jefferson, believed that the
court had the authority to grant mandamus relief and that the PUCT
overstepped its authoritative boundaries.'" Justice Hecht stated, "The reversal
of early efforts to mitigate stranded costs is, in my view, a significant
deviation from the statutory plan."' 89 In his dissent, Justice Hecht opined that
this was in clear disagreement with legislative intent-to resolve these issues
at the 2004 true-up proceedings.'" Justice Hecht found neither express nor
implied power for the PUCT to reverse the mitigation of stranded costs before
2004.1"91 The dissent further noted that, "over-mitigation of stranded costs will
not result in over-recovery, any more than under-mitigation will result in
under-recovery."'92 The purpose of mitigation is simply to minimize the
effects in 2004.191 Finally, Justice Hecht pointed out that although it is of
minute persuasion, "the Legislature was asked this past session in H.B. 2107
to amend PURA to give the Commission the power to reverse mitigation
efforts before 2004, and the Legislature refused to do so.""9 The dissent
concluded, "The power must either be expressly conferred by PURA or
necessarily implied by its provisions. Because it is neither, I would hold that
the Commission clearly abused its discretion."'"

182. Id. at *54.
183. Id. at *56.
184. "An electric utility, together with its affiliated retail electric provider and its affiliated

transmission and distribution utility, may not be permitted to overrecover stranded costs through the
procedures established by this section or through the application of the measures provided by the other
sections of this chapter." TEx. UTIL. CODE ANN. § 39.262(a) (Vernon Supp. 2002).

185. In re TXU Elec. Co., 2001 Tex. LEXIS 133; at *57.
186. Id. at 058.
187. id. at *60.
188. Id. at *62.
189. Id. at *63.
190. Id. at *93.
191. Id. at*lO0.

192. Id. at *107.
193. Id. at *108
194. Id. at *109.
195. Id. at *113.
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E. True-up Mechanisms

Beginning in January 2004, true-up proceedings will be conducted to
calculate actual stranded costs."~ Collection of stranded costs will vary over
an extended period of time due to the fluctuation of consumption by the
various customer classes."9 For this reason, a true-up mechanism is used to
periodically adjust the unit rate of service, 9 ' assuring the total transition
charge revenue is neither more nor less than the required amount for discharge
of the transition bond.'" The standard true-up mechanism requires that:

[T]ransition charges be reviewed and adjusted at least annually, within 45
days of the anniversary date of the issuance of the transition bonds, to correct
any overcollections or undercollections of the proceeding 12 months and to
ensure the expected recovery of amounts sufficient to timely provide all
payments of debt service and other required amounts and charges in
connection with the transition bonds,'

The standard true-up operates so that usage and rate are inversely
related-if usage increases, the rate decreases and if usage decreases, the rate
increases. 01

The PUCT also adjusts the allocation of transition charges if any class'
consumption is perceived to decline more than ten percent below that of the
year ending April 30, 1999.202 The PUCT defines this action as a "non-
standard true-up."'0 3 If this non-standard true-up is not implemented or other
funding secured, the transition charge recovery will fall below the amount
necessary to meet the cost of the transition bond. °4 The PUCT claims that
other states have also used a mechanism such as this to protect against
"cascading load loss." "2° The Texas Supreme Court, upon hearing appeal of

196. ld. at *7.
197. Corpus Christi, 51 S.W.3d at 264.
198. The transition charge rate per unit of service is derived by the transition-bonds-servicer

determining the total revenue needed to meet the next year's obligations multiplied by the percentage of
customers (forming the one hundred percent customer base). This determines each customer class' dollar
allocation. That class' allocation is then divided by the class' usage forecast for the year in terms of billing
units. This is noted in kW-hours for residential customers and kW for demand customers. Id. at 266.

199. Id. at 264.
200. Id.; see TEx. UTIL. CODE ANN. § 39.307 (Vernon Supp. 2002).
201. Corpus Christi, 51 S.W.3d at 266.
202. Id. The class' consumption declines due to customer exemptions accelerating other customer

loss. The PUCT fears this "cascading load loss* reaching a 'death spiral" making transition charges
excessive creating more customer loss. Id. at 266.

203. Id. at 264.
204. Id.
205. Id. at 267.



198 TEXAS TECH JOURNAL OF TEXAS ADMNISTRA TIVE LAW [Vol. 3:179

this issue, held that the PUCT's non-standard true-up is not in violation of the
PURA99. 2°6

In a dissenting opinion, joined by Justices Enoch and Baker, Justice
Owen claimed that although the reasoning behind the non-standard true-up is
"critical to the marketability of transition bonds and therefore to the viability
of securitization financing," the PURA99 does not provide for this.2"7 She
pointed out in her dissent that transition charges shall be allocated in
accordance with PURA99 section 39.2010) and section 39.253.28 In
following these provisions, the dissent pointed out that it is clear that a
financing order must affix a fixed percentage to each class based on historical
data.2° Justice Owen commented that when this percentage is reallocated
among other classes, the class that cannot, under PURA99, avoid payment of
stranded costs, has successfully avoided paying these costs. 20 The dissent
also pointed out that the PUCT can apply the most recent rate case to attempt
avoidance of this problem, but they chose to interpret the most recent rate case
based on historical data.2 ' Justice Owen therefore concluded the non-
standard true-up is beyond the PUCT's statutory authority.2 2

VI. DEREGULATION OF THE ELECTRIC RETAIL MARKET

A. Customer Pilot Project

Before complete implementation of customer choice, during the freeze
period, some customers were chosen to participate in a pilot project. 2 3

Customers that chose to participate in the customer choice pilot project were
subject to rules specific to the project.24 The project's goal was to assist the
PUCT in evaluating the market capabilities of each power region.25 As of
June 1, 2001, each utility was required to offer at least five percent of its
current load of customers customer choice and to set aside twenty percent for
aggregation.2"6 Participants could purchase from any certified REP, including
an affiliate, with some exceptions. 217 The PUCT required that these customers

206. Id. at 270.
207. Id.
208. Id. at 271; see TEx. UTIL. CODE ANN. §§ 39.2010), .253 (Vernon Supp. 2002).
209. Corpus Christi, 51 S.W.3d at 271-72.
210. Id. at 272.
211. Id. at 271.
212. Id. at 275.
213. TEx. UTIL. CODE ANN. § 39.405 (Vernon Supp. 2002).
214. Id. § 39.104.
215. Id. § 39.104(a). Similarly, California and Pennsylvania implemented phase-in periods for their

markets. See generally 66 PA. CONS. STAT. ANN. § 2806(g) (West 2000); CAL. PUB. UTIL. CODE §
330(l)(4) (West 1975 & Supp. 2002).

216. TEx. UTIL. CODE ANN. § 39.104(b), (j) (Vernon Supp. 2002).
217. Id. § 39.104(d).
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continue to be metered by the same transmission and distribution service
provider as they were at the time prior to customer choice, and to be billed by
the REP or the transmission and distribution service provider at the choice of
the REP."" The PUCT was charged with the authority to prevent anticom-
petitive practices during this project."'

B. Customer Protection During the Freeze Period

The PURA99 provides rules to protect customers regardless of their
decision to participate in the pilot project. " Utilities are required to provide
retail electric service based on existing contracts until January 1, 2002.22

Among many of the customer entitlements during the freeze period were the
rights to be informed about the transition, 2 to choose a REP,223 to not have
that REP changed without prior consent, and to be protected from
unauthorized billing and unfair practices.2 Customers were also assured by
the PUCT that they would have usafe, reliable, and reasonably priced
electricity," clear and understandable billing, accurate metering and billing,
as well as any "other information or protections necessary to ensure high-
quality service to customers." ' 5

VII. CUSTOMER CHOICES IN THE RETAIL MARKET

"Each retail customer in this state, except retail customers of electric
cooperatives and municipally owned utilities that have not opted forcustomer
choice, shall have customer choice on January 1, 2002. "" 6 All customers
may, upon that date, choose to continue being serviced by their current
provider, "an electric cooperative offering customer choice, or a municipally
owned utility offering customer choice, "27 an aggregator, 22 or a provider of
last resort (POLR).22

218. Id. § 39.107(a), (e).
219. Id. § 39.104(h).
220. Id. § 39.101.
221. Id. § 39.054(a).
222. Id. § 39.101(b)(1); but see id. § 39.1025(a) (explaining that customers may object to telephone

solicitation).
223. Id. § 39.102(a) (explaining that customers of electric cooperatives and municipalities that have

not chosen customer choice are not given this option).
224. Id. § 39.101(b)(2), (6).
225. Id. § 39.101(a)(1), (3), (6), (9).
226. Id. § 39.102(a).
227. Id. § 39.102(b).
228. Id. § 39.353(b).
229. Id. § 39.106.
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A. Price to Beat

Although deregulation is effective January 1, 2002, market prices will
remain subject to certain regulation until January 1, 2007.230 "From January
1, 2002, until January 1, 2007, an affiliated retail electric provider shall make
available to residential and small commercial customers of its affiliated
transmission and distribution utility rates that ... shall be known as the 'price
to beat' .... 23 The price-to-beat is a rate six percent less than the utility's
rate as of January 1, 1999, adjusted by the PUCT determined.fuel factor. 32

This price "is to remain in effect for five years, unless the affiliated REP loses
forty percent of its customers."23

On appeal to the Austin Court of Appeals, appellant Reliant argued that
the PUCT was required to guarantee that the price-to-beat would be above
market cost and that the failure to do so was contrary to legislative intent.234

The court held that although the PUCT has the authority to implement a
mechanism assuring utilities a profit, it is not expressly required to do so. 235

Reliant then argued that the PUCT failed to provide a reasoned
justification for the price-to-beat rule. 236 The court looked "within the four
corners of the Commission's order adopting the price-to-beat rules" to
determine whether the PUCT considered facts supporting its decision that the
initial price-to-beat did not need to include headroom to assure a profit to
unaffiliated REPsO'

The court explained that the PUCT met the first obligation of the
reasoned justification requirement by expressly setting forth a lengthy
summary of comments from interested parties.23

' The PUCT analyzed and
explained why not requiring headroom to ensure profitability was necessary,
thus meeting the second condition of the test. 9 The court concluded that the
price-to-beat rule met the reasoned justification requirement,240 and ruledthat
the price-to-beat rule, as enacted by the PUCT, was valid.24'

230. Id. § 39.202(a).
231. Id. This is intended to allow non-affiliate utilities to enter the market and remain competitive.

Reliant Energy, Inc. v. Pub. Util. Comm'n, 62 S.W.3d 833, 836 (Tex. App.-Austin 2001, no pet.); see
TEX. UTIL. CODE ANN. § 39.202 (Vernon Supp. 2002).

232. Reliant Energy, Inc., 62 S.W.3d at 836. The PUCT is vested with the authority to adjust the
fuel factor. Id.

233. id. The forty percent base does not account for customers lost to the provider of last resort.
Id.

234. Id. at 838.
235. Id.
236. Id. at 839-40. Reasoned justification requires that an agency explain how and why it came to

the conclusion that it did. Id. A rule not substantially complying with these requirements is voidable. Id.
237. Id. at 841.
238. Id. at 842.
239. Id.
240. Id. at 843.
241. Id. at844.
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B. Provider of Last Resort

Upon implementation of customer choice, customers are entitled to
choose a POLR."2 "A provider of last resort shall offer a standard retail
service package for each class of customers designated by the commission at
a fixed, nondiscountable rate approved by the commission.2 4 3 The PUCT
decides which REP will be the POLR in each area of the state based on
procedures to be determined by the PUCT.2"

Customers may choose to be serviced by the POLR, or it will be the
default provider in the event any REP fails to serve that customer. '45 This was
initially exemplified in Texas when Shell Energy abandoned efforts after
signing up 40,000 customers.2

In its development stages, Pennsylvania also recognized the need for a
provider of last resort (PLR). 7 The Competition Act states:

It is in the public interest for the transmission and distribution of electricity
to continue to be regulated as a natural monopoly subject to the jurisdiction
and active supervision of the [PUC]. Electric distribution companies should
continue to be the provider of last resort in order to ensure the availability of
universal electric service in this Commonwealth unless another provider of
last resort is approved by the [PUC].248

The Commonwealth dealt with the authority of the Pennsylvania Public
Utility Commission (PPUC) in upermitting the switching of retail customers'
alternative ... (PLR) without the customers' consent," or "slamming."249 The
PPUC provides for a competitive bidding process for alternative PLR's.25

Each year, beginning in June 2000 until June 2003, an additional twenty
percent of companies' retail customers will receive service from an alternative
PLR.Y1 These customers are chosen by lottery. 2 The.PPUC is required to
regulate that customers are not switched without oral confirmation or written

242. TEx. UTIL. CODE ANN. § 39.106 (Vernon Supp. 2002).
243. Id. § 39.106(b).
244. Id. § 39.106(e).
245. Id. § 39.106(g).
246. Dan Piller, Financial Woes Hurt Fort Worth, Texas-Area Electric Provider, Knight-Ridder

Tribune Business News: Fort Worth Star-Telegram, December 13,2001, available at 2001 WL 31597249.
PUCT spokesman Terry Hadley explained that, "Most of the customers just switched back to their original
provider.' Id.

247. George v. Pa. Pub. Util. Comm'n, 735 A.2d 1282, 1287 (Pa. Commw. Ct. 1999).
248. Id.; 66 PA. CONS. STAT. ANN. § 2802(16) (West 2000).
249. George, 735 A.2d at 1287-88.
250. Id. at 1287.
251. Id. at 1287-88.
252. Id.
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evidence of the customer's consent. 253 "The Court concludes that the
competitive bidding process does not violate the Competition Act."25

Once a municipality in Texas opts for customer choice, the municipally
owned utility becomes the default POLR for the municipality, but the
municipality can choose another utility as the POLR.P5 Electric cooperatives,
upon choosing customer choice, also must establish a POLR.256

Customers leaving a previously affiliated utility for the POLR do not
account for customer loss under the required forty percent base terminating
the price to beat requirement.5 7 In Reliant Energy, Inc., Reliant argued that
the PUCT usurped its authority by inserting a non-statutory exclusion in the
price-to-beat rule. 8 The PUCT maintained that by accounting for losses
sparked only by competition, it was fulfilling the objectives set forth by the
legislature to enhance a competitive market. 9 The Austin Court of Appeals
held that the PUCT "exercised an implied power in excluding POLRs from the
threshold forty percent determination. .. ." and that this was not in contrast
to legislative intent.2W

C. Retail Market Players

After deregulation, consumers may elect to be serviced by any certified
REP in their service area on the basis of several criteria.26' REPs may sell
electricity to customers only if they are certified by PUCT. 262 REPs will be
certified if they can provide information demonstrating that they have the
financial and technical abilities to service customers in a continuous and
reliable manner and that they can supply the administration of customer
contracts in an office located in the state established for administrative,
customer service, and legal purposes. 63

REPs providing more than three hundred megawatts of service must
provide at least five percent of that to residential customers.264 REPs under

253. Id. at 1288.
254. Id.
255. TEx. UTIL. CODE ANN. § 40.053(c) (Vernon Supp. 2002).
256. Id. § 41.053(c).
257. Reliant Energy, Inc., 62 S.W.3d at 839.
258. Id. at 839.
259. Id.
260. Id. Legislative intent was evidenced by Representative Wolens at the House Floor discussion

on May 20, 1999. Id. He stated, "We say that as a matter of market power, if the incumbent loses 40%
of their customers, competition begins and then they can lower their price." Id.

261. Customers can choose a REP based on fuel type, renewable power suppliers and energy
efficiency. TEX. UTIL. CODE ANN. § 31.002(4) (Vernon Supp. 2002).

262. Steering Comns. for the Cities Served by TXU Elec. & Cent. Power & Light Co. v. PUC, 42
S.W.3d 296,299 (Tex. App.-Austin 2001, no pet.).

263. TEx. UTIL. CODE ANN. § 39.352(b) (Vernon Supp. 2002); but see id. § 39.352(c). Proprietary
or confidential information will be handled accordingly under this provision. Id. § 39.352(f).

264. Id. § 39.352(g).
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a common holding company shall have their loads combined in assessing
these services. 65 REPs can set off these provisions by paying one dollar per
megawatt hour difference. 2" REPs may be required by a municipality to
register and pay an administrative fee.267

In order to confirm that REP services are provided as set forth, the PUCT
requires annual reports explaining their coverage, services provided "compiled
by zip code and census tract," and any other information the PUCT considers
relevant.' The PUCT is vested with the authority pertaining to these matters
to promulgate necessary and appropriate rules and may "assess civil and
administrative penalties." 9 Revocation of certification is allowed, but as seen
even with Enron's financial difficulties, it will not be exercised hastily.27 0

Customers may elect for service by an aggregator. 271 "The statutory
scheme distinguishes retail electric providers from aggregators, those who
join electricity customers together to negotiate the purchase of electricity. ' 272

There are three classes of aggregators: retail, municipal, and political
subdivision aggregators.2" Most aggregators must register with the PUCT 4

They are held to the same customer service requirements as other providers
under the PURA99. 27' An aggregator's license may be revoked for significant
violations of the PURA99 rules.276

On recent appeal to the Austin Court of Appeals, cities served by TXU
and CPL (Cities) challenged the restraints on their abilities to resell
electricity.2" They contended that home-rule municipalities278 are able to take
title to electricity when acting as aggregators and then resell to their
citizens.279

A municipality is a class II aggregator.28° Municipalities have the sole
discretion whether to participate in customer choice.28' If a municipality
decides to participate in customer choice, leniency is provided for the existing

265. Id.
266. Id.
267. Id. § 39.358.
268. Id. § 39.101(d)(2).
269. Id. § 39.101(e).
270. Piler, supra note 245.
271. TEX. UTL. CODE ANN. § 39.101 (Vernon Supp. 2002).
272. Steering Conmzs., 42 S.W.3d at 299.
273. TEX. UTIL. CODE ANN. §§ 39.353, .54, .545 (Vernon Supp. 2002).
274. Id. § 39.353; but see id. § 39.353(g).
275. Id. § 39.353(c).
276. Id. § 39.356(a).
277. Steering Comms., 42 S.W.3d at 298.
278. Home rule is allowed under the Texas Constitution in cities with populations of more than

5,000. Id. at 304. The legislature may limit its powers. Id.
279. Id. at 300.
280. Id. "Mhe only class 11 aggregator that may take title to electricity is a political subdivision

aggregating two or more political subdivisions." Id. at 300 n.5.
281. TEX. UTIL. CODE ANN. § 40.05 1(a) (Vernon Supp. 2002).
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rules and regulations of the PURA99 as a result of conflicting state and
federal laws.2 2 The PUCT does not have the authority to compel unbundling
of municipal utilities or to regulate the recovery of stranded costs for
municipalities.283

Once municipalities make the choice to participate in the competitive
market, they cannot revoke their decision.M If they are not participating in
customer choice, they cannot directly provide retail services to customers
outside their certificated area.2" 5 Likewise, they cannot purchase electricity
for resale to their citizens.2' Any municipality, upon complaint by a REP, is
afforded three months to cure any discriminatory terms or conditions of
access.' Failure to do so can result in its inability to provide services outside
of its certificated area.288 Municipalities may also suspend or revoke a REP's
service ability for failure to comply with the PURA99 rules and regulations.2

The Cities also argued that the PUCT failed to adhere to legislative intent
by allowing public aggregators, and not private aggregators, to resell
electricity.9 They contended that the restriction, while applying to private
aggregators, did not apply to municipalities and political subdivisions.29' The
Cities further maintained that because the purchase of electricity for resale
was not expressly forbidden, the legislature intended it to be allowed. 9 2 The
PUCT agreed that the restriction distinguishes between public and private
aggregators.29 It pointed out that political subdivisions, as supported by the
Texas Local Government Code, can purchase electricity, but only for use in
public facilities. 2" The court agreed with the PUCT's reasonable reading of
the PURA99 and, noting the exception, held that "aggregators may not sell or
take title to electricity."2'

The Cities maintained that this does not apply to home-rule
municipalities when acting as aggregators. 29 The court held that the PUCT
was vested with and reasonably exercised its authority by also limiting the
resale of electricity by home-rule municipalities.2 7

282. Id. § 40.054(d).
283. Id..§ 40.054(€).
284. Id. § 40.051 (b).
285. Id. § 40.052(a).
286. Steering Comms., 42 S.W.3d at 299.
287. TEx. UTIL. CODE ANN. § 40.056 (Vernon Supp. 2002).
288. Id.
289. Id. § 39.358(b).
290. Steering Comms., 42 S.W.3d at 300.
291. Id.
292. Id. at 301.
293. Id. at 300.n.6.
294. Id. at 302; see also TEX. LOCAL Gov'T CODE § 303.002 (Vernon Supp. 2002).
295. Steering Comms., 42 S.W.3d at 302.
296. Id. at 303.
297. Id. at 304.
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"An electric cooperative that chooses not to participate in customer
choice" cannot sell electricity to retail customers outside its certificated area
at unregulated prices." A subsidiary of an electric cooperative cannot
provide electric energy to retail customers outside the certificated area without
the election of customer choice.'

A generation and transmission electric cooperative may offer electric energy
at unregulated prices directly to retail customers outside of its parent electric
cooperatives' certificated service areas only if a majority of the parent
electric cooperatives of the generation and transmission electric cooperative
have chosen to offer customer choice." °

An electric cooperative's board of directors has to make the decision to
provide customer choice."0 They can revoke this decision if, within four
years of the decision, no one opts to change. °

Electric cooperatives have the ability to offer services at unregulated
prices outside its certificated area, subject to other regulation by the PUCT 30'
The PUCT can establish terms and conditions for access to the electric
cooperative's distribution facilities."° The PUCT does not have the authority
to compel unbundling of an electric cooperative's services and must make
accommodations for any conflicting state or federal laws.305

D. The Non-ERCOT Market

Areas in Texas outside of the Electric Reliability Council of Texas
(ERCOT), meeting specified criteria, are given leeway in the implementation
of customer choice.3 " Nonetheless, these utilities are required to submit a
transition to competition plan. 0 7 These plans should include "specific
alternatives for constructing additional transmission facilities, auctioning
rights to generation capacity, divesting generation capacity, or any other
measure necessary for the electric utility to meet . . . requirements . . .
consistent with the public interest."308

298. TEx. UiL. CODE ANN. § 41.052(a) (Vernon Supp. 2002).
299. Id. § 41.052(d).
300. Id. § 41.052(c).
301. Id. § 41.051.
302. Id. § 41.051(b).
303. Id. § 41.054.
304. Id. § 41.054(c).
305. Id. § 41.054.
306. Id. § 39.401.
307. Id. § 39.402.
308. Id.
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These utilities are required to unbundle their services by September 1,
200009 and are subject to the price freeze. 10 They must provide a price to
beat.3  Should they so require, these utilities will extend their pilot project
beyond the initial implementation of customer choice, if approved by the
PUCT and conditioned on the market requirements." 2 Similar to other REPs
within ERCOT, these utilities are required to submit progress reports to the
PUCT and stand subject to proceedings for failure to comply.313

VIII. CUSTOMER EDUCATION AND ANTI-COMPETITIVE PRACTICES

A. Customer Education

Customer education for all customers, specifically those that are low-
income and non-English speaking, is to be made available by the PUCT.3"4

"The educational program shall be neutral and nonpromotional and shall
provide customers with the information necessary to make informed decisions
relating to the source and type of electric service available for purchase
.... ,I" As an ongoing effort, the PUCT may also provide information
specific to REPs to assist customers in making informed choices.3" 6 The
PUCT's efforts should not interfere with the REP's education efforts and
should not target municipalities or electric cooperatives that have not opted
for customer choice.317

Customer education comprised a major effort in California at the outset
of deregulation.3  Efforts were put forth to educate the community at large,
as well as small businesses, as to their choices. 3 9 As of May 2001, these
efforts had not been completely implemented; the CPUC, at that time,
resolved to focus their efforts on energy conservation, customer eligibility for
California Alternate Rates for Energy (CARE) and customer exemption from
rate increase surcharges.3 20 A strongly worded dissent by Commissioners
Bilas and Duque pointed out that such a magnanimous diversion of funds was

309. Id. § 39.403.
310. Id. § 39.404.
311. Id. § 39.406.
312. Id. § 39.405.
313. Id. § 39.405(c).
314. Id. § 39.902.
315. Id.
316. id. § 39.902(c).
317. Id. § 39.902.
318. In Re Restructuring Cal. Elec. Serv. Indus. & Reforming Regulation, 2001 WL 902152 (Cal.

P.U.C. May 24,2001).
319. Id.
320. Id. CARE focuses on low-income customers. Id.
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a step taken to force direct access out and to cover it up with yet another
policy.32" '

B. Marketing and Anti-Competitive Practices

Efforts at marketing and customer education at times become blurred
when education efforts are sponsored and conducted by utilities. In a hearing
before the CPUC this became evident."2 San Diego Gas and Electric's
(SDG&E) market placement for small business and residential customers was
minimal. 23 SDG&E blamed this on a lack of customer education in the
area." As a result, SDG&E proposed to combine efforts with Energy Service
Providers (ESP) to educate customers.3" SDG&E pointed out that this would
be conducted in a non-discriminatory manner and in compliance with the
deregulation statutes.32 The CPUC, despite arguments that this was an
aggregation effort on behalf of SDG&E against legislative intent that it would
lead to decreases in customer control, and that it would decrease customer
choice,327 approved and implemented SDG&E's plan.328

In an issue presented on appeal to the Commonwealth Court of
Pennsylvania, the Mid-Atlantic Power Supply Association (Mid-Atlantic)
petitioned for review of a PPUC determination ordering PECO Energy
Company (PECO) to "refrain from ... marketing practices which promote,
solicit and advertise Provider of Last Resort [PLR] Service over competitive
alternatives and which deceptively and inaccurately portray, communicate or
infer [PLR] service as a competitive service at this time."329

In response to the allegations, PECO noted that it had a duty to service
customers by providing "adequate and accurate customer information to
enable customers to make informed choices regarding the purchase of all
electricity services offered by that provider."330

The PPUC has the authority, under the Competition Act, to prevent and
investigate anticompetitive conduct.33' The court held that the PPUC acted

321. Id.
322. San Diego Gas & Elec. Co., 2000 Cal. P.U.C. LEXIS 845 (2000).
323. Id. at * 1.
324. Id. at *2.
325. Id.
326. Id. at *2-3; see generally CAL. PUB. UTIL. CODE ANN. § 392(b) (West 1975 & Supp. 2002).
327. San Diego Gas & Elec. Co., 2000 Cal. P.U.C. LEXIS 845, at *6.
328. Id. at *28.
329. Mid-Atlantic Power Supply Assoc. v. Pa. Pub. Util. Comm'n, 755 A.2d 723, 723-24 (Pa.

Commw. Ct. 2000).
330. Id. at 724 n.3; see 66 PA. CONS. STAT. ANN. § 2807(d)(2) (West 2000).
331. Mid-Atlantic Power Supply Assoc., 755 A.2d at 724; see 66 PA. CONS STAT. ANN. § 2811

(West 2000).
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within its jurisdiction of the matter by ordering PECO to cease and desist its
marketing efforts that caused confusion.332

The Commonwealth provides another good example of anticompetitive
conduct that results from the deregulated market. Pennsylvania customers can
choose an electric supplier through direct access and can choose between firm
and interruptible power, pricing options and alternative generation sources.333

Generally, industrial customers choose interruptible power on either an
Interruptible Service-Transmission (IS-T) or Interruptible Service-Primary
(IS-P) contract.334 In an appeal from a PPUC decision, brought before the
Commonwealth Court of Pennsylvania, the court upheld the local utility's 335

billing method for customers purchasing generation supply from another
electric generation supplier (EGS). 336

PP&L proposed to bill its interruptible load customers, who purchased
firm power from other generation suppliers, for the emergency time periods
in which they used the firm power 3  purchased from the alternate EGS . 3

The PPUC reasoned in accepting the tariff change, "[w]hile every customer,
as envisioned under that scheme, should be able to shop for the lowest rate
and highest quality service, there has to be some mechanism so that there is
overall system reliability for all customers on the grid."339

Although Texas has seen no major disputes to date, a system providing
for suspension, revocation, modified certification, and administrative penalties
is in place to deal with those companies that are found in significant violation
of PURA99 rules.340

IX. CONCLUSION

Texas has opened its doors to retail competition. As Texas can glean
from California's upsets and Pennsylvania's successes, the problem lies oft
in interpreting the goals of the Legislature. Certain issues such as the PUCT's
rate-setting authorities and what constitutes a wholesale transaction have been

332. Mid-Atlantic Power SupplyAssoc., 755 A.2d at 726.
333. PP&L Indus. Customer Alliance v. Pa. Pub. Util. Comm'n, 780 A.2d 773, 780 (Pa. Commw.

Ct. 2001).
334. Id. at 776.
335. A local utility is also referred to in Pennsylvania as an electric distribution company (EDC).

Id. at 775.
336. Id. at 773.
337. Firm power is the level of kW demand which the customer has no obligation to curtail during

an interruption of service called by the Company. Id. at 776 n.5.
338. Id. at 773.
339. Id. at 782. In order to avoid black outs and brown outs, there must be a plan as to how much

power load is necessary at any given time; interruptible customers provide a manner to plan for periodic
lapses in the necessary power load. Id. Their transfer to not allow for that planned interruptible power
results in insufficient load quantities at given times. Id.

340. TEX. UT1L. CODE ANN. §§ 39.356-.357 (Vernon Supp. 2002).
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resolved. The queries of securitization and stranded costs have been calmed,
but are certain to reappear at the 2004 true-up proceedings. Marketing and
customer education are certain to become significant factors as they are
implemented with strength. Although California has hit the red light by
reversing its efforts at restructuring the electric market, deregulation in Texas
has hit the yellow light... green light.., go. Texas and the PUCT are open
for business.

by Amy A. Nichols




