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I. INTRODUCTION

Judicial review of Texas administrative agency decisions is provided for
in the Texas Administrative Procedure Act (APA).' The APA states that such
review be conducted using the substantial evidence rule.' The statute states:

Review Under Substantial Evidence Rule or Undefined Scope of Review

If the law authorizes review of a decision in a contested case under the
substantial evidence rule or if the law does not define the scope of judicial
review, a court may not substitute its judgment for the judgment of the state
agency on the weight of the evidence on questions committed to agency
discretion but:
(I) may affirm the agency decision in whole or in part; and
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(2) shall reverse or remand the case for further proceedings if substantial
rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:
(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other error of law;
(E) not reasonably supported by substantial evidence

considering the reliable and probative evidence in the record
as a whole; or

(F) arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.'

The application of the substantial evidence rule by the reviewing court usually
leads to the affirmation of the state administrative agency's decision because
the substantial evidence standard is a relatively easy burden for the
administrative agency to meet.4 However, a recent Austin Court of Appeals
case provides an example of standards a court may apply during a substantial
evidence review.' In this case, the court determined that the state
administrative agency, the Texas Department of Human Services, had not
demonstrated substantial evidence in rendering its decision and the decision
was overturned.6 This finding by a court that an agency has not demonstrated
substantial evidence in its decision is a rare one, but it serves as a lesson to
agencies and practitioners that when controlling statutes mandate
consideration of specific factors, the agency must show strict compliance with
these factors to demonstrate substantial evidence." This article will examine
the history of the substantial evidence rule in Texas jurisprudence Part I1 of
this paper will examine some of the early cases involving the substantial
evidence rule.9 Part III of the paper will examine more recent cases regarding
the substantial evidence rule.' Finally, Part IV of the paper will examine the
recent Park Haven case, including the administrative agency record, and
discuss the state agency's failure to demonstrate substantial evidence."

3. Id.
4. See Lewis v. Metro. Says. & Loan Ass'n, 550 S.W.2d I I (Tex. 1977), discussed infra at notes

74-89 and accompanying text.
5. Park Haven, Inc. v. Tex. Dep't of Human Servs., 80 S.W.3d 211, 213 (Tex. App.-Austin

2002, no pet.).
6. Id. at 215.
7. See discussion infra Parts II-IV.
8. See discussion infra Parts II-I1.
9. See discussion infra Part H1.
10. See discussion infra Part III.
II. See discussion infra Part IV.
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II. EARLY TEXAS SUBSTANTIAL EVIDENCE CASES

In the early part of the twentieth century, federal courts developed the
substantial evidence rule as a standard for reviewing administrative findings
of federal agencies. 2 This standard required an examination of the record by
a reviewing court in order to determine whether or not substantial evidence
supported the order.'3 In Texas, early cases of substantial evidence review
were heard de novo by the reviewing court. 4 In the 1930s, the Supreme Court
of Texas began to define the substantial evidence rule, and one of the first
such cases to reflect the court's definition was Shupee v. Railroad
Commission of Texas. 5 Shupee brought suit in district court to challenge an
order of the Railroad Commission (Commission) denying his application for
a permit to operate a bus line between San Antonio and Fort Worth.16 In
district court, Shupee alleged that the Commission's action was unreasonable
because it was not justified by the facts presented to the Commission at the
hearing.' 7 The district court, after a bench trial, set aside the Commission's
order as "unjust and unreasonable," and enjoined the Commission from
interfering with the operation of the proposed bus line, "except to regulate and
supervise the operation as required by the statutes." The court of civil
appeals then reversed the district court's order and dissolved the injunction,
upholding the Commission's denial of a permit. 9

Shupee argued to the Texas Supreme Court that the trial court should
substitute its own finding for that of the Commission's based on a
preponderance of the evidence offered to the court during a de novo review."
In turn, the Commission contended that its order may not be set aside unless
Shupee proved "that there was no evidence adduced on the hearing of the
application to support the order denying the certificate,"'" or that the
Commission's decision was "so arbitrary as to be beyond the exercise of the
reasonable discretion and judgment vested by the statutes in the [C]ommission
to deny such carrier the right to operate a bus line over the designated public
highways of the state."22 Sustained upon the weight of authority, the Texas
Supreme Court upheld the Commission's decision.23 The court concluded that
the court of civil appeals judgment was correct and stated that:

12. 5 KENNETH C. DAVIS, ADMINISTRATIVE LAW TREATISE § 29:5 (2d ed. 1984).
13. Id. (citing Interstate Commerce Comm'n v. Louisville & N. R.R. Co., 227 U.S. 88, 94 (1913)).
14. See infra notes 15-61 and accompanying text.
15. 123 Tex. 521, 527, 73 S.W.2d 505, 508 (1934).
16. Id. at 506.
17. Id.
18. Id.
19. Id.
20. Id. at 506-07.
21. Id. at 507.
22. Id.
23. Id.
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We think it clear that the intention of the statutory provisions is that the
decisions of the Railroad Commission upon the granting or refusing of any
permit to operate a bus line over any highways in Texas should be final and
conclusive, unless it acted unreasonably and unlawfully, or unless its
decisions had no basis in fact and were arbitrary or capricious. 24

Thus, the Texas Supreme Court had established that if the findings and
orders of the Commission had reasonable basis in fact and were not arbitrary
and unreasonable, they must be supported by the court.2" Establishing an
early restriction on courts applying the substantial evidence rule, the court
directed that reviewing courts cannot substitute their judgment for that of the
administrative body operating under statutory direction unless the judgment
was without factual foundation or was unreasonable or arbitrary.26

In 1939, the Texas Supreme Court reviewed another case involving the
Texas Railroad Commission and offered a justification of the substantial
evidence rule.27 Deciding a case involving an application for a well permit,
the court held that courts should not set aside an order of the Commission
concerning such a permit unless the order is "illegal, unreasonable or
arbitrary."2 8 The court stated that when examining the facts that serve as a
basis for the order, an "order is not illegal, unreasonable or arbitrary if
reasonably supported by substantial evidence."29 Further, the court said that
it neither acts as an administrative body, nor substitutes its judgment for that
of the Commission; the court considers only if the Commission's actions were
"reasonably supported by substantial evidence."" The court held that allowing
courts to substitute findings on issues of fact would harm the uniformity of the
Commission's administration of laws and statutes.3' The court was reluctant
to sanction judicial interference with the legislature's purpose in establishing
regulatory agencies."

The substantial evidence de novo review doctrine was further developed
by the Texas Supreme Court in Railroad Commission v. Shell Oil Company,
commonly known as the "Trem Carr" case.33 The case involved an application
by Trem Carr to the Commission for an oil well drilling permit.3" Shell, as
well as other adjoining property owners, contested the applicant's "right to

24. Id. at 507-08.
25. Id.
26. Id.
27. See Gulf Land Co. v. Ati. Ref. Co., 134 Tex. 59, 131 S.W.2d 73 (1939).
28. Id. at 82.
29. Id.
30. Id.
31. Id.
32. Id.
33. 139Tex. 66, 161 S.W.2d 1022(1942).
34. Id. at 1024.
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drill and operate the well."" The Commission granted the permit, but the
permit was cancelled in the District Court of Travis County. 6 The trial court
judgment was affirmed by the court of civil appeals."

After applications for writs of error made by the Commission and the
permit applicant, the Texas Supreme Court heard the case.3" The sole point
of contention was that the drilling and operation of the well was necessary to
prevent waste.3 9 In its decision, the court focused on the Commission's
authority to regulate the oil industry.4" Through enactment of statute, the
Texas Legislature conferred authority on the Commission to regulate the oil
industry for the purpose of preventing waste.4' As part of this authority, the
Commission had adopted a rule applicable to the oilfield in question that
called for a certain distance and spacing of oil wells in the oil field.42 The rule
called for the Commission to grant exceptions to permit drilling within shorter
distances "whenever the Commission shall determine that such exceptions are
necessary either to prevent waste or to prevent the confiscation of property."43

The court went on to say that absolute accuracy was not necessary in the
Commission's granting of exceptions, conditioned that the order was
reasonably based in fact and the operators could discern a pattern in the orders
to determine their rights." The court stated that "a reasonable margin for error
must be allowed. 45 However, the court found that the evidence did not show
any exceptional circumstances in this case.46 Therefore, the court upheld the
trial court and the court of appeals' decision that the Commission had
improperly granted the permit.47

Although the statutes in question did not provide for an administrative
agency to make findings of fact, the court stated that certain presumptions are
found in favor of the agency when a court contest arises over the validity of
the agency's orders.4

' The court will not place itself in the agency's position
if the legislature has delegated to an agency the authority to decide the issue
in question, and the issue requires the agency to exercise "its sound judgment
and discretion in the administration of the matter."49 The court will not make

35. Id.
36. Id.
37. Id
38. Id.
39. Id.
40. Id. at 1024-29.
41. Id. at 1027.
42. Id.
43. Id. at 1024.
44. Id. at 1027.
45. Id.
46. Id.
47. Id.
48. Id. at 1029.
49. Id.
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a determination as to the wisdom or advisability of the agency's ruling, but
will affirm the action if there is substantial evidence that reasonably supports
the conclusion.5" The court focused on the legislative intent that vests
authority in an administrative agency "to exercise sound judgment and
discretion"'" in particular matters and determined that "courts will not
undertake to usurp the powers committed to the agency."52 The court held that
the issue was not whether the agency had reached the proper conclusion of
facts given the evidence, but whether the agency acted arbitrarily and
disregarded the facts."3

The court offered some insight into the nature of substantial evidence as
a de novo review and stated that substantial evidence means neither "that a
mere scintilla of evidence will suffice, '54 nor that the court is to favor the
testimony of one side over the other.5" Justice is rendered through the duty of
the court to consider the record as a whole and to determine what constitutes
substantial evidence.56

The court further analyzed the court's authority to review the
administrative record.17 In a contest involving an administrative agency's
action, the attorney general argued that testimony taken by the agency and its
findings of fact should be accepted by the courts without any independent
hearing of the evidence and that such agency findings "should be binding upon
the court if there is any substantial evidence in the record to support the
same.'" The court rejected this argument and stated that an agency action
reasonably supported by substantial evidence does not prevent the hearing of
the evidence in the trial court.59 In fact, the court stated that the trial court
might hear evidence not considered by the agency, and held that the purpose
of a trial contesting an administrative agency's action was not to determine
"whether the agency actually heard sufficient evidence to support its orders," 60
but whether sufficient facts existed to justify the agency's order.6' The court
stated:

50. Id.
51. Id.
52. Id. The court used the examples of the contesting of an order of a commissioner's court in

establishing tax rates and orders of a school board concerning the management of schools, stating that "the
court will not put itself in the position of the administrative agency for the purpose of determining whether
or not the action was wise." Id.

53. Id.
54. Id.
55. Id.
56. Id.
57. Id. at 1030.
58. Id. at 1028.
59. Id. at 1030.
60. Id.
61. Id.
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Whether the agency heard sufficient evidence is not material. In fact, the
evidence heard by the agency is not per se admissible upon the trial in the
district court. Whether it is admissible upon the trial in the district court
must depend upon its own merits under the general rules of evidence, and
without regard to whether it had theretofore been introduced before the
agency.

6 2

Thus, the Texas Supreme Court firmly established de novo review authority
for Texas courts in reviewing administrative agency decisions.

In its explanation of the substantial evidence rule, the court determined
that courts are not to substitute their judgment for that judgment which the
legislature has committed to an agency, but rather a court should sustain the
agency's action if substantial evidence reasonably supports it.63 The court
stated that "[i]f the evidence as a whole is such that reasonable minds could
not have reached the conclusion that the agency must have reached in order
to justify its action, then the order must be set aside. "' The Commission
contended that in exercising its authority to regulate the oil industry, it had the
discretionary power to grant.or refuse a special permit; however, the court
held that its contention was based on a construction of the rule that rendered
the rule unconstitutional and void.65 The court determined that such a
construction would give the Commission arbitrary power to discriminate
between individual applicants without any guide in the exercise of its
discretionary powers.. The court then affirmed the judgments of the lower
courts in canceling the Commission's order.67

Ill. THE SUBSTANTIAL EVIDENCE RULE AFTER THE ADMINISTRATIVE
PROCEDURE AND TEXAS REGISTER ACT

In 1975, the Texas Legislature enacted the Administrative Procedure and
Texas Register Act (APTRA).68 The statute, which became effective in 1976,
provided for the use of a uniform administrative procedure by Texas state
administrative agencies.69 The contested case procedures incorporated
elements of an adjudicatory procedure, such as "notice, discovery, hearing,
sworn testimony, a record, cross-examination, and an impartial
decision[]maker. ,70 APTRA set forth two methods of judicial review-the

62. Id. (emphasis added) (citations omitted).
63. Id.
64. Id.
65. Id. at 1025.
66. Id.
67. Id. at 1030.
68. James R. Eissinger, Judicial Review of Findings of Fact in Contested Cases Under APTRA.

42 BAYLOR L. REV. I (1990).
69. Id.
70. Kerry McGrath, Substantial Evidence Review in Texas--Still Insubstantial After All of These
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substantial evidence rule and trial de novo." The courts preferred the
substantial evidence rule, resulting in it being the dominant method ofjudicial
review.72 The APTRA was replaced in 1993 by the Administrative Procedure
Act (APA), now codified in the Texas Government Code. 3 Thus, after 1976,
judicial review of administrative agency decisions was conducted by applying
the APTRA and the agency's controlling statutes and rules.

The nature of an administrative hearing and its relation to the substantial
evidence rule was examined in Lewis v. Metropolitan Savings and Loan
Association.74 In this case, the Texas Supreme Court considered an appeal
from an order of the Savings and Loan Commissioner (Commissioner)
approving a charter for a savings and loan association. 75 The trial court
sustained the Commissioner's approval order, but the court of civil appeals
reversed the judgment and remanded the proceeding to the Commissioner
with instructions to deny the charter application.76 The Texas Supreme Court
affirmed the order of remand, but instructed the Commissioner to reopen
hearings and reconsider his decision.77

The court stated that the substantial evidence rule uis a court review
device to keep the courts out of the business of administering regulatory
statutes enacted by the [I]egislature"; however, the court must see that justice
is administered by governmental agencies.79 This rule originated in the
appeals of an administrative agency's order which required a de novo review
by the court.80 Thus, the evidence would be heard as if for the first time by the
court, and secondary, if any, importance would be placed upon "the conduct
of the administrative hearing and the evidence heard by the agency. '"" In a
revealing statement, the court admitted that little evidence is required under
review to qualify as substantial. 2 The court agreed that the deck is stacked
against those appealing the agency's decision and stated that "the evidence
may be substantial and yet greatly preponderate the other way.'" 3 A party
appealing an administrative decision may find the evidence, using a
preponderance standard, to be in its favor, yet be unsuccessful because of the
application of the substantial evidence rule.

Years, 44 BAYLOR L. REV. 223, 230 (1992).
71. /d. at 230-31.
72. Id. at 230-31.
73. TEX. GOV'T CODE ANN. § 2001.001-.902 (Vernon 2000 & Supp. 2003).
74. 550 S.W.2d II (Tex. 1977).
75. Id. at 12.

76. Id.

77. Id. at 16.
78. Id. at 13.
79. Id.

80. Id.
81. Id. (citations omitted).
82. Id.

83. Id.
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In a distinction from previous substantial evidence rule cases, the court
found that statutes provided for the adoption of a rule and stated that the
Savings and Loan Commissioner's order was to be reviewed based upon the
evidence adduced and matters addressed at the Commissioner's hearing, and
not using evidence originally produced at a trial de novo in district court.8 4

Thus, the evidence heard at the administrative hearing was crucial to judicial
review, but the method of review, the substantial evidence rule, does not
change.5

The court examined the nature of the administrative hearing in light of
the substantial evidence rule. 6 The court focused on the exclusion of
evidence at the hearing and stated that such exclusion may have affected the
result and that fairness dictated that the Commissioner should have considered
such evidence.87 Further, the court said that "[i]n the eyes of the law, there is
no hearing unless a fair opportunity is afforded the parties to prove their case
before an administrative agency."8 Thus, the court held if evidence in an
administrative record can qualify as substantial, then denial of due process in
the administrative hearing producing the record may cause a reviewing court
to order the evidence placed in the record and to reconsider the agency
decision. 9

The distinction between the substantial evidence rule and an arbitrary and
capricious review was refined by the Texas Supreme Court in Texas Health
Facilities Commission v. Charter Medical-Dallas, Inc."0 This case was an
appeal from three orders of the Commission."' The Commission granted
certificates of need to two applicants and denied Charter-Medical Dallas,
Inc.'s similar request.92 The Commission's action was upheld by the trial
court, but the court of appeals reversed and remanded the trial court's decision
back to the Commission. 3 The Commission appealed, and the Texas
Supreme Court reversed the judgment of the court of appeals and upheld the
trial court's decision in favor of the Commission's action. 4

84. Id.
85. Id.
86. Id.
87. Id. at 15. Evidence prepared by an expert witness was excluded by the hearing examiner, thus

precluding the Commissioner from considering the evidence in the decision process. Id. at 14. The court
held that the excluded evidence was competent and relevant and that the error in its exclusion at the least
may have affected the result of the hearing, and that faimess to the parties dictated that "the Commissioner
should have had such evidence before him" when making his decision. Id. at 14-15.

88. Id. (citations omitted).
89. Id. at 16.
90. 665 S.W.2d 446 (Tex. 1984).
91. Id, at 448.
92. Id.
93. Id.
94. Id.

20031
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As the court described it, the true test of the substantial evidence rule is
not whether the correct conclusion was reached by the agency, but whether a
reasonable basis that supported the agency's action can be found in the
record.95 Previously, the Texas Supreme Court held that "[a] reviewing court
is not bound by the reasons given by an agency in its order, provided there
was a valid basis for the action taken by the agency." '96 The court stated that
the agency's action would be upheld if the evidence demonstrated "that
reasonable minds could have reached the conclusion that the agency must
have reached in order to justify its action. 97

The court emphasized that the burden is on the challenger to the record
and stated that "[t]he findings and inferences, conclusions and decisions of an
administrative agency are presumed to be supported by substantial evidence,
and the burden is on the contestant to prove otherwise."9 The agency's
decision must be upheld by the reviewing court if evidence to support any
finding on a specific matter can be found." Therefore, a reviewing court will
not determine if the agency's decision was right or wrong in its view, but
rather examine whether enough evidence could be found inside or outside the
record to support any finding on a specific matter."°

Next, the court discussed the substantial evidence/arbitrary and
capricious distinction. The court explained that "the existence of substantial
evidence has been equated with fair and reasonable conduct on the part of the
agency."'.' "Conversely, agency decisions that are unsupported by substantial
evidence have been deemed arbitrary and capricious."'10 2 As the court stated,
"the two terms have many times been considered two sides of the same
coin." 03 As examples, the court cited two agency rulings that were supported
by substantial evidence, but at the same time were arbitrary and capricious.'
In its analysis of legislative intent, the court concluded that the legislature
intended to distinguish between agency action that is arbitrary and capricious
and that which is not supported by substantial evidence.0" The court
concluded that "[t]he arbitrary and capricious standard of review historically
has been construed narrowly, and we do not think that the legislature intended

95. Id. at 452 (citing Gerst v. Nixon, 411 S.W.2d 350, 354 (Tex. 1966)).
96. Id. (citing R.R. Comm'n v. City of Austin. 524 S.W.2d 262, 279 (Tex. 1975)).
97. Id. at 453 (citing Suburban Util. Corp. v. Pub. Util. Comm'n, 652 S.W.2d 358, 364 (Tex.

1983)).
98. Id. at 453.
99. Id. (citations omitted).

100. See id.
101. Id. at454.
102. Id.
103. Id.
104. Id. (citing Lewis v. Metro. Says. & Loan Ass'n, 550 S.W.2d I I (Tex. 1977); R.R. Comm'n

v. Alamo Express, 308 S.W.2d 843 (Tex. 1958) (involving the denial of due process and decisions based
on nonstatutory criteria)).

105. Id.
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it to be interpreted as a broad, all encompassing standard for reviewing the
rationale of agency actions."" ° Thus, the court confirmed that judicial review
of agency decisions should be conducted using the substantial evidence
standard rather than the arbitrary and capricious standard.'°7

In 1988, the Texas Supreme Court endorsed a strict application of the
substantial evidence rule in Texas State Board of Dental Examiners v.
Sizemore.0 1 In this case, the Texas Supreme Court considered an appeal by
a dentist of an order of the Texas State Board of Dental Examiners (Board)
that suspended his license for five years and revoked his certificate to
prescribe narcotics for at least two years." The Board's decision was upheld
by the trial court."' Overruling the agency's action, the court of appeals
reversed the trial court judgment and held that substantial evidence did not
support the revocation or the suspension ordered by the Board."' The Texas
Supreme Court held that the court of appeals erred in the formulation and
application of the substantial evidence test, reversed the judgment of the court
of appeals, and affirmed both the district court's judgment and the Board's
actions.' 12

Litigation ensued as a result of a decision rendered by the Board after a
hearing to consider the alleged violations of the Dental Practices Act and
various Board rules by Dr. Sizemore." 3 The Board found that Dr. Sizemore
prescribed painkillers in excessive amounts and that Dr. Sizemore did not
enter the narcotic drug prescriptions in dental records of two patients on
multiple occasions." 4 The court determined that APTRA governed both
"hearings and appeal from hearings on disciplinary actions against dentists."' 15

Under this act, the court set out the scope of judicial review, as follows:

The scope of judicial review of agency decisions is as provided by the law
under which review is sought.... Where the law authorizes review under
the substantial evidence rule, .. . the court may not substitute its judgment
for that of the agency as to the weight of the evidence on questions
committed to agency discretion but may affirm the decision of the agency in
whole or in part and shall reverse or remand the case for proceedings if
substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are ...

106. Id.
107. Id.
108. 759 S.W.2d 114 (Tex. 1988).
109. Id. at 115.
110. Id.
MI. Id. at 116.•

112. Id.
113. Id.

114. Id.

115. Id.
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(5) not reasonably supported by substantial evidence in view of
the reliable and probative evidence in the record as a whole ... I

The court set out the test as a traditional reasonable minds test and again
stated that a court may not substitute its judgment for the Board's, "but must
consider only the record upon which the decision is based."' 17

The Texas Supreme Court held that the court of appeals disregarded the
traditional substantial evidence test on constitutional grounds."' The court
concluded that in order to satisfy due process in the revocation of a license,
"there must be 'proof of conduct injurious to the public welfare; proof ... of
negligence, incompetence or willful misconduct.' "" Because "the Board's
action was 'punitive in effect' and a 'quasi-criminal' proceeding, the court of
appeals also held that 'evidence of conduct injurious to the public welfare
must be substantial' in order to uphold the order.' "120 The Texas Supreme
Court ruled that this holding was erroneous, as "[d]ue process concerns place
no such restraints on the right of the state, in the exercise of its police power,
to regulate the licensing of dentists."'' The court stated that substantial
evidence review did not allow "the court of appeals to substitute its own
judgment for that of the Board."'22 Rather, the statute prevented the court
"from usurping the agency's adjudicative authority even though the court may
have struck a different balance."'23

The court found that a reasonable basis existed for the Board's actions
and conclusions of law based upon the evidence provided at the hearing.'24

By its actions in this case, the Texas Supreme Court demonstrated that it
would hold lower courts to a strict application of the substantial evidence rule
as provided in the statute.

The Texas Supreme Court found that an agency's decision was not
supported by substantial evidence in its 1991 decision of Public Utility
Commission of Texas v. Gulf States Utility Company.2 ' The case involved an
administrative appeal from an order of the Texas Public Utility Commission
(Utility Commission).'26 The utility company wanted approval from the
Utility Commission for the sale of two generating units to a joint venture
composed of the utility company itself and three industrial customers in

116. Id. (citing TEX. REv. CIv. STAT. ANN. art. 6252-13a, § 19(e), Acts of 1993, 73rd Leg., ch. 268,
§ 46(l) (repealed 1993)).

117. /d. at 116.
118. Id. at 117.
119. Id.
120. Id.
121. Id.
122. Id.
123. Id. (citing Gerst v. Goldsberry, 434 S.W.2d 665, 667 (Tex. 1968)).
124. Id. at 117.
125. 809 S.W.2d 201,202 (Tex. 1991).
126. Id. at 202.
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Louisiana. 27 Furthermore, the utility company wanted the Utility
Commission to approve the "proposed rate treatment of revenues and
expenses associated with that transaction,"'28 which seemed more favorable
to the utility company and its shareholders than to the public ratepayers' 29

The Utility Commission determined that the sale was in the public interest;
however, two conditions were imposed upon the utility company pertaining
to the transaction's treatment of rate proceedings in the future. 30 The Utility
Commission disallowed the utility company's recovery of payments from the
ratepayers of Texas as to the electricity from the joint venture that would be
in excess of the utility company's avoided costs.' The Utility Commission
ruled that the utility company "must divide the proceeds from its sale of the
plants between the ratepayers and its shareholders in proportion to the amount
each group contributed to the cost of the plants."'32 The district court affirmed
the Utility Commission's order, but the court of appeals reversed the district
court's judgment and remanded the case back to the Utility Commission.'
The Utility Commission and the Office of Public Utility Counsel appealed to
the Texas Supreme Court, which affirmed the judgment of the court of
appeals, thus overruling the Utility Commission's order.'34

In its analysis, the Texas Supreme Court acknowledged that it should
give some deference to the interpretation by the Utility Commission of its
own regulations.'35 The court stated that if the Utility Commission in its
interpretation "failed to follow the clear, unambiguous language of its own
regulation," 3 6 then it must reverse the Utility Commission's action on a
determination that the actions were arbitrary and capricious. 37 The court held
that the Utility Commission acted arbitrarily when it adopted such an
interpretation contrary to the plain language of its own regulation. 3 Further,
the court held that the evidence in the record was not substantial enough to
reasonably support the Utility Commission's decision.'39 On examination of
the record, the court found that the Utility Commission based its decision
exclusively upon conclusory testimony and that the Utility Commission only

127. Id.
128. Id.
129. Id.
130. Id.
131. Id.
132. Id.
133. Id.
134. Id.
135. Id. at 207 (citations omitted).
136. Id. (citations omitted).
137. Id. (citations omitted).
138. Id. at 207. The courts read the controlling rules as operating "to set the rates that the

Commission can compel a utility to pay" if the utility and the small power production facilities cannot
reach agreement. Id. (emphasis added).

139. Id. at 211.
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cited evidence as to the contributions made by the ratepayers to the
depreciation.'40 The Utility Commission failed to consider other factors that
were relevant in the allocation of the utility company's proceeds from the sale
of its assets. 4 ' The court found flaws in the Utility Commission's reasoning
and stated that the resolution of this issue as to the proper allocation of the
proceeds cannot be made by merely determining who bought the property.'42

The court held that the Utility Commission allocated the sale proceeds in
direct proportion based on the amount contributed to the costs while ignoring
other considerations.'43

The court also held that the Utility Commission failed to articulate the
reasoning for its conclusion as to the ratepayer's entitlement of an exactly
equal percentage of the costs paid.'" Although the Utility Commission cited
the testimony of witnesses, there was no evidence in the record to explain how
the Utility Commission reached its conclusions.14  Because of this failure to
consider evidence relating to other factors, the court found that the Utility
Commission's decision was not supported by substantial evidence and
remanded the case back to the Utility Commission." The court stated that the
Utility Commission should "set forth the factors it considers relevant and
should explain how these factors are evaluated in the present case." 47

In 1995, the Texas Supreme Court reinforced the idea that substantial
evidence review grants deference to an agency's ruling in its area of expertise
in the case Railroad Commissioner v. Torch Operating Company. 4

1 In this
case, the Railroad Commission (Commission) exempted an operator from
temporary field rules and determined entitlement of the operator to recover
production time due to the closure of his well. 49 The Commission's order
was affirmed by the trial court, but reversed by the court of appeals, which
held that exemption from temporary field rules required the presence of

140. Id.
141. Id.
142. Id. In an analysis of the factors that should be used to make such a determination, the court

looked to court decisions from other jurisdictions, stating that "Ithe equitable principles commonly used
to resolve allocation problems are that 'benefits should follow burdens' and that 'gain should follow the
risk of loss.' " Id. (citations omitted). The court went on to say that generally "the gain should be allocated
to the group (as between the shareholders and ratepayers) that has bome the financial burdens ... and
risks of the assets sold." Id. Courts have also considered other factors, "including whether the assets sold
have been included in the rate base over the years, whether the asset was depreciable property,
nondepreciable property. or a combination of the two types, the impact of the proposed allocation on the
financial strength to the utility, the reason for the asset's appreciation, advantages enjoyed by the
shareholders, . . [and] any extraordinary burdens borne by ratepayers in connection with that asset.- Id.

143. Id. at211.
144. Id. at 212.
145. Id.
146. Id.
147. Id.
148. 912 S.W.2d 790 (Tex. 1995).
149. Id. at 792.
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specific statutory factors which the Commission failed to address. 5 ° The
Texas Supreme Court upheld the Commission's decision based upon their
finding that the Commission determined the order within its statutory
authority and that there was substantial evidence to support the Commission's
order.'

In its analysis under these facts, the court found that the Commission
remained within its discretion when it determined that the operator received
neither an adequate notice, nor a hearing as to the temporary field rules. 2

Therefore, the court held that "the Commission did not err when it decided
that [the operator] was not bound by the temporary field rules on the basis of
lack of notice." 153

Next, the court addressed whether substantial evidence within the record
supported the Commission's decision. " 4 The court applied the reasonable
basis test."' The court found that evidence existed in the record to support the
Commission's findings, that the Commission did not act unreasonably in
determining that the proposed temporary field rules would materially affect
the rights of the operator, and that this determination entitled the operator to
notice of the hearing. 156

Applying the substantial evidence rule, the court held that if any evidence
in the record existed to support it, then the Commission's decision to void the
temporary field rules as to this particular operator must stand.' 7 In opposition
to the court of appeals finding, the court stated the Commission appropriately
considered adequate notice as a factor in its determination whether the
temporary field rules entitled the operator to an allowable production. 5

Evidence existed in the record supporting the Commission's findings that
notice of the temporary field rules hearing did not reach the operator and that
the operator was clearly affected by these rules." 9 The evidence supported the
Commission's decision that the operator should be allowed to "make up the
gas production for the time the well was shut in. " " Thus, the Commission's
decision proved to be supported by substantial evidence and its order was
upheld.'

6'

150. Id. at 791.
151. Id.
152. Id. at 792.
153. Id.
154. Id.
155. Id. (citation omitted) (examining whether the record showed a reasonable basis for the action

taken by the Commission).
156. Id. at 793.
157. Id.
158. Id.
159. Id.
160. Id.
161. Id.
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The importance of an administrative agency's compliance with statutory
factors in its decisions was further highlighted by a 2001 case, Board of Law
Examiners of the State of Texas v. Coulson.'6 2 In this case, the Board of Law
Examiners (BLE) appealed a trial court's reversal of its order recommending
a probationary law license be issued to Douglas Coulson.'63 The BLE denied
Coulson a regular law license based on its finding that Coulson had a possible
chemical dependency, from which the BLE concluded that Coulson may "fail
to properly discharge his duties as a lawyer."'M The Austin Court of Appeals
upheld the trial court's reversal of the order on the grounds that the BLE failed
both in following the licensing statute and in presenting substantial evidence
in support of its order.'6

Coulson applied for admission to the State Bar of Texas and, as required,
disclosed to the BLE his past history of substance abuse.'66 "The BLE made
a preliminary determination that, ten years after treatment, Coulson may
suffer from chemical dependency."'67 At the BLE's request, Coulson met with
an evaluator, who concluded that Coulson did not suffer from a present
chemical dependency. 6 ' The evaluator expressed concerns that Coulson
drank small amounts of alcohol, but concluded that this should not render
Coulson unable to provide legal services.'69 The evaluator recommended that
Coulson abstain from substance use, attend support group meetings, and get
counseling.'70 At the hearing, a psychologist presented evidence showing that
Coulson did not suffer from a present chemical dependency.' 7' Friends,
family and employers of Coulson testified that Coulson did not have a
chemical dependency.'72 After the hearing, the BLE issued an order containing
two conclusions of law:

1. There is a clear and rational connection between [Coulson's] possible
chemical dependency, . . . and the likelihood that he might fail to
discharge properly his duties to a client, a court, or the legal profession
if he were recommended for a regular license to practice law at this
time.

2. [Coulson's] present good moral character and fitness should be
conditionally approved and, for the protection of the public, he should

162. 48 S.W.3d 841 (Tex. App.-Austin 2001, pet. denied).
163. Id. at 842.
164. Id.
165. Id.
166. Id.
167. Id. at 843.
168. Id.
169 Id.
170. Id.
171. Id.
172. Id.



THE SUBSTANTIAL EVIDENCE RULE

be recommended for a probationary license to expire two years after
the date it is issued. 73

In its review, the court focused on "whether the [BLE]'s finding of a
possible chemical dependency [was] legally sufficient to support the [BLE]'s
denial of a regular law license."' 74 The court determined from statutory
analysis that the legislative intent for reviewing courts was to determine
whether the agency's decision was "reasonably supported by substantial
evidence."

75

In conducting a substantial evidence review, the court considered the
following factors: (1) the reasonable minds standard, (2) the impermissibility
of a court to substitute its judgment for that of the agency, (3) the
consideration of only the agency record, and (4) the precedent that the
evidence may preponderate against the decision of the agency and still amount
to substantial evidence.' 76 In its analysis, the court determined that the
applicable rules conferred upon the BLE the authority to "deny a regular
license and recommend instead a probationary license for those applicants
suffering from present chemical dependency," 77 and that the appropriate
statutes gave authority to the BLE to grant a regular license to those applicants
demonstrating a good moral character and fitness to practice law and a
probationary license to an applicant who suffers from a chemical
dependency. 78 The BLE conceded "that it did not find that Coulson suffered
from a present chemical dependency."' 79 The conclusion of the BLE did not
"mention any other factor that could have influenced its decision to deny a
regular license and instead recommend a probationary license." "° Because the
BLE's conclusions of law were based on a possible chemical dependency, its
order failed to comply with its own rules in issuing probationary licenses to
applicants suffering from a present chemical dependency. '

The court stated that the BLE mistakenly applied the standards set forth
in the Government Code because the BLE found only a possible chemical
dependency, not a present condition as set forth in the statute. 82 The court
added that the BLE merely determined "that the possible dependency is linked
with the likelihood that Coulson might not properly discharge his duties as a

173. Id.
174. Id. at 844 (analyzing the applicable statutory provisions set forth in the TEX. GOV'T CODE ANN.

§§ 82.028 (Vernon 1998), 82.038 (Vernon 1998), and TEX. R. GOVERNING BAR ADMISSION 16(a)(I)).
175. Id.
176. Id. (citations omitted).
177. Id. at 845 (citing TEX. R. GOVERNING BAR ADMISSION 16(a)(I)).
178. Id. at 845 (citing §§ 82.028(c), 82.038).
179. Id. at 845.
180. Id.
181. Id. (referring to TEX. R. GOVERNING BAR ADMISSION 16(a)(I)).
182. Id. at 846 (referring to § 82.028(c)).
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lawyer,"' 1s 3 but fails to recognize that the statute requires a link between an
Applicant's dependency and "the likelihood that Applicant will not properly
discharge his or her duties."'" Furthermore, the court said that "[e]ven if the
[BLE] had used the proper statutory standard,"'85 it failed to provide any
substantial evidence to support its conclusion of law." 6 The BLE did not
present "evidence of a present chemical dependency."'8 ' The court stated that
past treatment for substance abuse is not evidence of a present substance
abuse problem and that the testimony the BLE received from its own
evaluator stated that Coulson was not presently suffering from chemical
dependency.'88 The BLE made no showing of evidence supporting the
Coulson's present chemical dependency, nor did it show a clear and rational
connection between chemical dependency and the likelihood that Coulson
would fail to properly discharge his duties as an attorney. 9 Thus, the court
concluded that the BLE failed to use the legal standard specified in the Texas
Government Code and failed to show substantial evidence to support its
decision." 9

IV. THE PARK HAVEN DECISION

The recent Park Haven decision highlights the importance of statutory
factors in review of agency decisions. 9 ' The case was an appeal by a nursing
facility (Park Haven) of administrative penalties assessed by the Texas
Department of Human Services (TDHS).' In its review of the administrative
decision, the Austin Court of Appeals focused on the substantial evidence
standard.'9 3 Park Haven's appeal consisted of four issues.' ' 4 The first issue
was that TDHS had violated the Texas Administrative Procedure Act by not
following the statutory mandate to establish gradations of administrative
penalties.' The second issue was that no substantial evidence existed to
indicate that TDHS had followed its own rules regarding determination of
administrative penalties.' The third issue was that no substantial evidence

183. Id.
184. Id.
185. Id.
186. Id.
187. Id.
188. Id. at 846-47.
189. Id. at 847.
190. Id.
191. Park Haven, Inc. v. Tex. Dep't of Human Ser's.. 80 S.W.3d 211 (Tex. App.-Austin 2002, no

pet.).
192. Id. at 212.
193. Id. at 213.
194. Id.
195. Id.
196. Id.
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supported the determination of the fine for the alleged violations of the Texas
Administrative Code.'97 The fourth issue was that the state agency's denial
of the facility's right to correct the cited deficiencies was not supported by
substantial evidence.'98

The court focused on the second issue, where Park Haven argued that
there was not substantial evidence to support the finding of the administrative
law judge that the state agency had considered mandatory criteria in
determining the penalties.'" The court acknowledged the substantial evidence
standard as "[a] court reviewing a final agency order may not substitute its
judgment for that of the agency, but 'shall reverse or remand the case for
further proceedings' if the agency's order is not supported by substantial
evidence, considering the reliable and probative evidence in the record as a
whole."2" The court stated that in making such a determination, the court
determines whether, when considering the record of the decision, "the
evidence as a whole is such that reasonable minds could have reached the
conclusion that the agency must have reached in order to justify its action." ''
Furthermore, "the reviewing court may not substitute its judgment for the
agency's, and must consider only the record upon which the decision is
based."2 2 Emphasizing the weight of the substantial evidence standard, the
court stated that, "[t]he evidence in the agency record may actually
preponderate against the agency's decision, but still constitute substantial
evidence supporting it."2 3 The complaining party must demonstrate the
absence of substantial evidence.2"

The court then focused on TDHS's process in assessing an administrative
penalty against a nursing facility.0" As the court explained, in the first step
TDHS applied the criteria found in its rules to determine whether to assess a
penalty for a particular violation.2" After TDHS determined that a penalty
should be imposed, it then used statutory criteria to determine the amount of
the penalty.20 7

The courtwent on to state that TDHS rules established the criteria to be
used in determining whether to assess an administrative penalty:

197. Id.
198. Id.
199. Id.
200. Id. (citing TEX. Gov'T CODE ANN. § 2001.174 (Vernon 2000)).
201. id. (citing Lone Star Salt Water Disposal Co. v. R.R. Comm'n, 800 S.W.2d 924, 928 (Tex.

App.-Austin 1990, no writ)).
202. Id.
203. Id.
204. Id.
205. Id. at 213-14.
206. Id. at 214 (citing 40 TEX. ADMIN. CODE § 19.201(d) (2002)).
207. Id. (citing TEX. HEALTH & SAFETY CODE ANN. § 242.066(e) (Vernon 2001)).
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(d) In determining whether a violation warrants an administrative penalty,
DHS considers the facility's history of compliance and whether: (1) a
pattern or trend of violations exists; or (2) the violation is recurrent in
nature and type; or (3) the violation presents danger to the health and
safety of at least one resident; or (4) the violation is of a magnitude or
nature that constitutes a health and safety hazard having a direct or
imminent adverse effect on resident's health, safety or security, or
which presents even more serious danger or harm; or (5) the violation
is of a type established elsewhere in DHS's rules concerning licensing
standards for long term care facilities.0 8

As the court described, the first factor that TDHS considered in the
assessment of an administrative penalty was the facility's history of
compliance.2

' The court determined that the facility's history of compliance
was a threshold factor."' TDHS sought to introduce evidence before the
administrative law judge to demonstrate its consideration of Park Haven's
compliance history.2"' The administrative law judge (ALJ) excluded the
evidence because the agency had not produced the survey reports that
corresponded to the OSCAR summaries, as Park Haven had requested in
discovery.212 TDHS argued that evidence in the form of nonspecific testimony
supported the ALl's findings."' TDHS cited the testimony of one of its
employees involved in the Park Haven investigation.2"4 The court cited the
following exchange that took place in the administrative hearing:

Q: [W]hat are some of the documents that the enforcement committee
relies on when they are reviewing a survey?

A: Well we are presented with a three-year history of visits and then a
two-yeir history of punitive actions against the facility. And then this
is read to us by the program manager. The whole 2567 is read to us by
the program manager."'

208. Id. (citing 40 TEX. ADMIN. CODE § 19.2112(d) (2002) (emphasis added)).
209. Id.
210. Id.
211. Id.
212. Id. As the court described it, "OSCAR is an acronym for 'Online Survey Certification and

Reporting' system." Id. It is a federal online database containing licensing and inspection data for nursing
homes, including any deficiencies that inspectors have cited against a facility. Id. The administrative
record reveals that attorneys for the facility had requested the underlying surveys and narratives concerning
the surveys referenced in the OSCAR reports, but that these surveys were not provided by the Texas
Department of Human Services. Id. Therefore, the agency did not have a supporting basis for the reports
of deficiencies that were provided. See Supplement to the Administrative Record at 23-36, Park Haven,
Inc. v. Tex. Dep't of Human Servs., 80 S.W.3d 211 (Tex. App.-Austin 2002. no pet.) (No. 03-01-00329-
CV) (on file with the Texas Tech Journal of Texas Administrative Law).

213. Id.
214. Id.
215. Id. at215.
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The court held that the above testimony was only a general description of
what usually occurred during the penalty assessment stage.2 16

TDHS was not able to demonstrate whether or not this procedure was
followed in Park Haven's case." 7 This testimony from the administrative
record was the only such testimony to which TDHS pointed to in support of
its contention that Park Haven's history of compliance was presented to the
administrative law judge.1 8 The court's review of the administrative record
"reveal[ed] no other testimony or evidence that could have enabled the ALJ,
as fact finder, to determine that Park Haven's history of compliance was
considered in assessing the administrative penalties." 21 9

Because of this issue, the court held that Park Haven had met the burden
of "demonstrating the absence of substantial evidence on the threshold issue
of [the facility's] history of compliance." 22° The court held that the
administrative law judge's "order was arbitrary and capricious and that the
district court erred in upholding the . . . order," and they sustained Park
Haven's second issue of lack of substantial evidence.22 ' The court further held
that because of this lack of substantial evidence, it did not need to consider
Park Haven's other issues.222

This rare judicial decision of a lack of substantial evidence to support an
administrative agency's decision demonstrates that an agency must follow
legislative mandates found in statutes and the agency's own rules. Failure to
strictly comply with such statutes and rules may jeopardize an agency's action
and subject the decision to reversal or remand by a reviewing court.

V. CONCLUSION

Using the substantial evidence rule in judicial review of state
administrative agency decisions has been a part of Texas jurisprudence since
the 1930s.223 The application of the substantial evidence rule places the
burden of proof on the challenger of the agency's decision, and the agency's
decision is given deference by the courts to the point that evidence may
preponderate against the agency, but the decision may still be upheld.224

However, it appears that the best chance of challenging an agency's ruling
under the substantial evidence rule may come by using statutes governing the

216. Id.
217. Id. at 215.
218. Id.
219. Id.
220. Id.
221. Id.
222. Id.
223. See discussion supra Part II.
224. See discussion supra Parts I1-111.
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agency's actions and the agency's own rules and regulations.22 Courts have
demonstrated a willingness to find a lack of substantial evidence in cases
where agencies do not follow these controlling statutes and rules.226 As the
case law demonstrates, the substantial evidence test can be a difficult burden
for a challenger to overcome. In preparing for a substantial evidence review,
challengers and agencies alike would be well served by closely examining
controlling statutes and rules in the preparation of their case.

225. See discussion supra Parts II-IV.
226. See discussion supra Parts II-IV.


