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1. INTRODUCTION

An inmate harassing another inmate, corrupt prison guards, visitors
smuggling files into the prison for a loved offender in a birthday cake, violent
racially charged gangs, ingenious escape plans, and menacing sexual behavior
-these are all common images the average person receives from the movies
and television about prison.' This gritty, violent world that films and
television programs portray shows only one side of the coin-stories of the
people caught up in the prison system.2 This article aims to show the other
side of the coin-the story of the system and how it deals with people in it.3

The administrative body that regulates Texas state prison facilities is the
Texas Department of Criminal Justice-Institutional Division (TDCJ-ID).4 The
TDCJ-ID imposes many rules upon inmates in an effort to control the
facilities and keep them running smoothly.' The TDCJ-ID must balance this

I. See, e.g., Oz (HBO television broadcast, various dates); The Shawshank Redemption
(Castlerock Entertainment, 1994).

2. See id.
3. See, e.g., DISCIPLINE, at http://www.tdcj.state.tx.us/publications/offenderfamilyguide/off

guide-discpln.htm, 2. (last modified July 5, 2002) (describing discipline procedures in the TDCJ-ID)
[hereinafter DISCIPLINE].

4. DIVISION OVERVIEW, at http://www.tdcj.state.tx.us/id/id-home.htm, I. (last modified Dec.
18, 2002) [hereinafter DIVISION OVERVIEW].

5. OUR MISSION, at htp://www.tdcj.state.tx.us/id/id-home.htm, I, (last modified Dec. 18,2002)
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administration of the prison rules with statutory and constitutional standards
in a way that is both functional and legal.6

When an inmate violates one of the TDCJ-ID rules, a number of things
may occur.7 Violation of a rule may result in a verbal reprimand, counseling,
or a disciplinary hearing." While verbal reprimands and counseling are not
controversial, the TDCJ-ID's disciplinary hearings and the resulting sanctions
have been contested by inmates." These disciplinary proceedings and
sanctions are instances where the TDCJ-ID must weigh expediency against
constitutional standards.' I Prisoners have challenged the TDCJ-ID's sanctions
and disciplinary proceedings with both Double Jeopardy and Due Process
claims under the Constitution." When making these and other claims against
the TDCJ-ID, inmates must exhaust their administrative remedies. 2

It. OVERVIEW OF THE TEXAS DEPARTMENT OF CRIMINAL JUSTICE-

INSTITUTIONAL DIVISION

Imagine, a person has just been convicted of a felony and sentenced to
prison in Texas. The person is taken to a designated TDCJ intake center
where photographs and fingerprints are taken to identify them while in the
Texas penal system. 3 Next, physical, dental, vision, and other tests and
examinations are administered to the felon to "detect medical or mental health
problems and to determine educational and intelligence levels." 4 The felon
is then interviewed by the TDCJ with the purpose of gathering information
pertinent to the felon's "family structure, criminal and social behavior, drug
and alcohol involvement, military and institutional experience, as well as
education and employment history." 5 After this battery of tests and
interviews, the data gathered from the various inquiries is analyzed to
determine the classification of the felon, the facility where the felon is to be
assigned, the level of security at which the felon will be supervised, the

[hereinafter OUR MISSION].
6. Id.
7. See DISCIPLINE, supra note 3. 2.
8. Id.
9. See, e.g.. Ex parte Kelley, 89 S.W.3d 213. 214 (Tex. App--Corpus Christi 2002, no pet.);

Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d 318. 320 (Tex. App.-Corpus Christi
2001, no pet.).

10. See DISCIPLINE, supra note 3. 2.
II. See, e.g., Exparte Kelley, 89 S.W.3d at 214 (Double Jeopardy claim); Covarrubias, 52 S.W.3d

at 320 (Due Process claim).
12. See Gartrell v. Gaylor. 981 F.2d 254, 258 n.3 (5th Cir. 1993) (citing Baxter v. Estelle, 614 F.2d

1030. 1031-32 (5th Cir. 1980)); see also Allen v. Tex. Dep't of Criminal Justice-Inst. Div., 80 S.W.3d 68 1,
684 (Tex. App.-Houston [Ist Dist.J 2002, pet. denied).

13. INTAKE. at http://www.tdcj.state.tx.us/publications/offender-familyguide/off-receptn.htm,
I, (last modified July 5, 2002).

14. Id.
15. Id.
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felon's job and housing assignments, and the felon's time-earning category. 6

If the felon has any special needs that are identified by the intake process, then
recommendations concerning those needs may be made. 7 After intake, the
TDCJ-ID is responsible for the felon. 8

The TDCJ-ID is the administrative agency responsible for the
imprisonment "of adult felony offenders who are sentenced to prison" in the
state of Texas. 9 The official mission espoused by the TDCJ-ID "is to provide
safe and appropriate confinement, supervision, rehabilitation and reintegration
of adult felons, and to effectively manage or administer correctional facilities
based on constitutional and statutory standards."2 As of August 2001, "the
division operated 60 state prison facilities consisting of 53 prison units, three
psychiatric facilities, two medical facilities, one Mentally Retarded Offender
Program facility, and one substance abuse facility."2' Located along with
these facilities, "[tihere are five high security units, additional medical
facilities, boot camps, and work camps."22 In addition to the aforementioned
facilities, the TDCJ-ID contracts with seven privately operated prisons to
confine felons.2 Taking staff and offender safety as a priority, all of the
TDCJ-ID "units are secure facilities, with perimeter fences, equipment, and
appropriate staffing to ensure public safety."24 As of March 31, 2002, a total
of 125,201 felons were incarcerated in the TDCJ-ID facilities.2" These many
prisoners, incarcerated in the TDCJ-ID facilities, are controlled by many rules
and regulations.26

Ill. THE TEXAS DEPARTMENT OF CRIMINAL JUSTICE-INSTITUTIONAL
DIVISION'S CONTROL OVER INMATES' LIVES

The TDCJ-ID has a great deal of control over felons imprisoned in their
facilities.27 The TDCJ-ID dictates how inmates spend their entire day.28 An
inmate's day begins with a wakeup call at 3:30 in the morning, and inmates
are given breakfast at 4:30 a.m.' Prisoners report to their job assignments at

16. Id. at 2.
17. Id.
18. See DIVISION OVERVIEW, supra note 4, I.
19. Id.
20. See OUR MISSION, supra note 5, I.
21. See DIVISION OVERVIEW, supra note 4. 1.
22. Id.
23. Id.
24. Id. at 2.
25. Id. at I.
26. See OUR MISSION, supra note 5, I.
27. E.g., id.
28. FREQUENTLY ASKED QUESTIONS, at http://www.tdcj.state.tx.us/faq/faq-id.htm, 5. (last

modified July 8. 2002) 1hereinafter FAQ].
29. Id.
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6:00 a.m.; every prisoner that has the ability to work has a job assignment3 0

Texas does not have chain gangs that work outside of the TDCJ-ID facilities
"because only low risk offenders perform jobs or community service work
outside of the prison walls."'" Even those low risk offenders that are allowed
to work off-facility are supervised by the TDCJ-ID employed correctional
officers. 2 The TDCJ-ID offenders are not paid money for working for the
TDCJ-ID, but inmates have the ability to earn privileges if they exhibit "good
work habits."" Inmate occupations in a TDCJ-ID facility include cleaning,
cooking, maintenance, laundry, and "[o]ffenders may also work in the TDCJ
Agribusiness Department or for Texas Correctional Industries." 4

If offenders refuse to perform their work assignments, they lose their
privileges and are placed on "cell restriction"-an offender must remain in the
offender's cell "24 hours a day, with no trips to the day room, commissary, or
recreation yard."35 The inmate must also eat the inmate's meals in the cell, and
the inmate's personal property is confiscated while on cell restriction. 6

The TDCJ-ID also controls the dress code and appearance of offenders. 7

The normal image of inmates with long hair and beards does not apply to the
TDCJ-ID offenders because the TDCJ-ID mandates hairstyles to a certain
extent.38 Male inmates "must keep their hair trimmed up the back of their
necks and head," and "[h]air must be neatly cut around the ears."39

Additionally, male offenders must have clean-shaven faces.4' Female inmates
are not allowed to have what the TDCJ-ID deems "extreme haircuts."41 The
dress code of the TDCJ-ID offenders includes "[a] white cotton pullover shirt
tucked into white elastic pants.."42 The TDCJ-ID inmates' shoes must either
be "State issued or purchased from the commissary."43

Offenders are not allowed to possess money while incarcerated in a
TDCJ-ID facility.44 Meals, some personal items, and clothing are given to
offenders, and facility commissaries sell "[g]rocery items, personal hygiene
items and other goods" to inmates through a trust fund account system set up

30. Id.
31. Id. at 8.
32. Id.
33. Id. at 15.
34. Id. at 1 6.
35. Id. at 17.
36. Id.
37. Id. at 0.
38. See id.
39. Id.
40. Id.
41. Id.
42. Id.
43. Id.
44. COMMISSARY, at http://www.tdcj.state.tx.us/publications/offenderfamily_guideoffguide-

commssry.hlm, 1, (last modified July 5, 2002) [hereinafter COMMISSARY].
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by the TDCJ-ID.4" An offender can only spend up to $75.00 on normal
commissary items every two weeks, and this amount may be decreased
depending on the inmate's custody status.46

The TDCJ-ID regulates its inmates' physical environment. The TDCJ-ID
facilities have heating systems, but "in the summer only the prison hospital
and psychiatric units have air conditioning."47 Although normal facilities do
not have air conditioning, those units do have forced air systems that circulate
the air inside the prison and allow new, fresh air to enter into the facilities.48

Generally, inmates are not allowed to have televisions in their individual cells,
but color televisions are available to inmates who have earned that privilege.49

These televisions are usually placed in day rooms where "sixty to ninety
offenders may watch one set."50

The TDCJ-ID also controls offenders' contact with the outside world."'
One conduit to the nonprison world that the TDCJ-ID controls is the inmates'
mail privileges.5 - While writing letters to inmates is generally encouraged by
the TDCJ-ID, an offender cannot receive certain items in the mail. 3 The
TDCJ-ID inmates may only receive magazines, newspapers, and books
through the mail if the item is sent directly to the offender by a bookstore,
publication supplier or publisher. 4 Also, stationary-paper, unstamped
envelopes, or carbon paper-may only be mailed to prisoners from "legitimate
vendors or suppliers of stationary.""5 Items like clothing, food, jewelry, and
toiletries cannot be mailed to inmates, and "[i]ndividuals may not mail
packages to offenders.5s6 Incoming mail that is intended for prisoners "which
contains powder or any granular substance will not be delivered to the
offender." 7 If unauthorized materials are found in mail sent to prisoners, then
that mail will be rejected. 8 If an individual writing a prisoner seriously
violates the TDCJ-ID correspondence rules, they may be prohibited from
writing to all the TDCJ-ID offenders. 9 Inmates may not correspond with
minors whose parents disapprove unless it is the prisoner's own children or

45. Id.
46. Id.
47. See FAQ, supra note 28, 4.
48. Id.
49. Id. at 3.
50. Id.
51. E.g., MAIL. at http://tdcj.state.tx.us/publications/offender familyguide/offguide-correspnd.

htm, I (last modified Apr. 28, 2003) (explaining that the TDCJ-ID controls inmate access to mail).
52. Id.
53. Id. at 2, 5.
54. Id. at 5.
55. Id.
56. Id.
57. INMATE MAIL CORRESPONDENCE, at http://www.tdcj.state.tx.us/publications/oflnder-family_

guide/otfguide-correspnd.htm, I (last modified Apr. 28, 2003) [hereinafter CORRESPONDENCE].

58. Id. at 4.
59. Id.
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stepchildren." Although there are many restrictions on offender mail
privileges, an inmate may write to as many persons as they want, so long as
the TDCJ-ID guidelines are followed. 6'

In addition to controlling offenders' mail privileges, the TDCJ-ID
restricts inmates' contact with the outside world by not allowing prisoners to
use email or access the internet.62 The TDCJ-ID limits offenders' contact with
the outside world by controlling their access to telephones.63 If an inmate
demonstrates good behavior, the inmate may "earn one 5-minute collect phone
call every 90 days."' Inmates' telephone calls are monitored by the TDCJ-ID,
and calls can only be made to the TDCJ-ID approved persons. 65

The TDCJ-ID also heavily controls inmates' visitation privileges.6 The
TDCJ-ID sets normal visiting hours from 8:00 a.m. until 5:00 p.m. on
Saturdays or Sundays.67 All visitors' names, except for children under sixteen
years old, must appear on the inmate's approved visitors list.68 An offender's
approved visitors list is limited to ten people.69 Offenders that are not in the
intake process, close custody, administrative segregation, nor solitary
confinement may have one visit a weekend.7' These visits are limited to under
two hours and are limited to two adult approved visitors-children under
sixteen, while not counted in the number of visitors "must be accompanied by
an approved adult visitor."'" All approved visitors are required to show a form
of photographic identification before they enter a TDCJ-ID facility, and
visitors under sixteen may have to show identification.72

The TDCJ-ID controls the amount of physical contact between offenders
and visitors.73 Inmates may have some physical contact with visitors if the
visitor is a member of the offender's immediate family.74 An inmate may
have a contact visit with a person related to them by marriage if that visitor
is "accompanied by an immediate family member."7 If an immediate family
member cannot attend a visit, an inmate may have a contact visit with a

60. Id.
61. Id. 2.
62. See CORRESPONDENCE, supra note 57, at 2.
63. See FAQ, supra note 28, II.
64. Id.
65. Id.
66. VISITATION, at http://tdcj.state.tx.us/publicationsloffenderfamilyguide/offguide-visit.htm.

I (last modified Dec. 10, 2002).
67. Id. at 2.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id. (explaining immediate family as the offender's "natural parents, stepparents or

grandparents; stepchildren or grandchildren; natural siblings or [stepsiblings]; spouse .... * Id.
75. Id.
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nonimmediate family member if the inmate gains prior approval from the
TDCJ-ID facility. 6 Certain prisoners are not allowed to have contact visits
with children under sixteen years of age because of the nature of the inmate's

77crime.7

The TDCJ-ID also has a dress code that visitors must adhere to in order
to conduct a visit with an offender.78 While visiting a The TDCJ-ID inmate,
visitors must wear shoes and shirts, and visitors are not allowed to wear
cutoffs, undershirts, shorts, halter tops, nor tank tops.79 Visitors are prohibited
from wearing shirts composed of transparent material, fishnet, and open
midriff shirts cannot be worn to visits.8 The TDCJ-ID mandates that male
visitors "wear long pants, and female visitors must wear dresses, skirts, or
long pants."8' If a female visitor's skirt appears to be too short, then a the
TDCJ-ID officer will make a decision as to whether the skirt is allowable. 2

The TDCJ-ID limits what visitors may bring into the facility during
visits. 3 Visitors may bring in a change purse or small wallet that contains less
than $20.00 in change." Visitors that have small children or infants are only
allowed to bring in three diapers and two bottles.8" Visitors are prohibited
from bringing any items to inmates and cannot bring any type of tobacco
product into the facility.86 In fact, the TDCJ-ID prohibits all tobacco use in
its facilities.7 If either visitor or inmate violates the visitation rules set forth
by the TDCJ-ID, "[v]isits may be cancelled and future visits may be denied." 8

This denial of visitation privileges addresses the flip side of the many rules
and regulations of the TDCJ-ID-what happens when an inmate violates a
rule. 9

76. Id.
77. Id.
78. Id.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id.
88. Id. at 4.
89. See DISCIPLINE, supra note 3, 2 (describing discipline procedures in The TDCJ-ID).
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IV. THE TEXAS DEPARTMENT OF CRIMINAL JUSTICE-INSTITUTIONAL
DIVISION'S DISCIPLINARY SANCTIONS AND THE PROBLEM OF DOUBLE

JEOPARDY

Shortly after inmates arrive at the TDCJ-ID facility, they are given
information concerning The TDCJ-ID's rules." The TDCJ-ID inmates must
follow the rules while imprisoned in the facility." If a prisoner violates a
written or posted rule of the facility, the inmate is subject to one or more
disciplinary actions ranging from verbal reprimand and counseling to a formal
disciplinary hearing.92 Disciplinary hearings can be classified as either major
or minor hearings depending on the type of rule infraction and the "frequency
of rule violations."93 Minor hearings may result in disciplinary sanctions such
as "extra duty, restriction to living quarters, suspension of recreation,
restriction from making commissary purchases and contact visitation." '94

Major hearings may result in disciplinary sanctions such as "solitary
confinement, loss of accumulated good conduct time, and/or demotion in
time-earning class."95

The TDCJ-ID rules and Texas criminal statutes overlap. 6 Because of
this overlap, inmates that commit crimes within the TDCJ-ID facilities often
receive both disciplinary sanctions from the TDCJ-ID and are punished by the
state of Texas for the crime.97 This alleged double dose of penalties
sometimes leads prisoners to believe that they are being punished twice for
the same crime.98 This belief has led many the TDCJ-ID inmates to claim that
disciplinary sanctions are actually punishment, and thus the Double Jeopardy
Clause of the United States Constitution bars subsequent criminal charges
against the inmate based on the same set of operative facts."

Both the United States District Court for the Southern District of Texas
and Texas state courts have addressed this issue."° The Texas Court of
Criminal Appeals dealt with the relationship between the Double Jeopardy
Clause and disciplinary sanctions in prison and jail settings in Ex parte

90. Id. at 1.

91. Id.
92. Id. at 2.
93. Id.
94. Id.
95. Id.
96. See. e.g., Exparte Kelley, 89 S.W.3d 213, 214 (Tex. App.-Corpus Christi 2002, no pet.)

(disciplining inmate with sanctions for destruction of property and was charged with criminal mischief for
same infraction).

97. See, e.g.. id.
98. See, e.g., id. An inmate claimed that the "TDCJ, also charging him, 'tried and punished' him

for the same facts which led to his indictment." Id.
99. See, e.g., id.

100. See, e.g., Turner v. Johnson, 46 F. Supp. 2d 655, 666-69 (S.D. Tex. 1999); Er parte
Hemandez, 953 S.W.2d 275 (Tex. Crim. App. 1997).
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Hernandez.'' In Ex parte Hernandez, the court reasoned that prison
disciplinary sanctions should be analyzed individually, on a case-by-case
basis, to determine if they invoke the Double Jeopardy Clause.'0 2

The first part of the test employed by the Court of Criminal Appeals
determines whether the disciplinary sanctions were made with punitive goals
in mind, or if the sanctions were made to accomplish remedial goals.'03 The
sanction examined in Exparte Hernandez, a fifteen-day disciplinary detention
for assaulting a correctional officer, was held to be remedial.' After a
detailed examination of the Texas statutes establishing the TDCJ-ID and a
review of other jurisdictions' holdings, the court held that disciplinary
sanctions "served the remedial goals of maintaining order and discipline
within the jail population in order to ensure a safe environment for inmates,
prison staff, and correctional officers."' 5

After holding that there were remedial goals behind the disciplinary
sanctions in Exparte Hernandez, the Texas Court of Criminal Appeals moved
on to the next step in their analysis."° The court had to determine whether the
disciplinary sanctions imposed upon the appellant were so grossly
disproportionate to the remedial goals "that they could only be viewed as
criminal punishment."0 7 After examining other jurisdictions' decisions
concerning this question, the Exparte Hernandez court held that the fifteen-
day disciplinary detention did not constitute punishment and thus did not
invoke the Double Jeopardy Clause. °s The court noted that if it held the
disciplinary sanctions invoked the Double Jeopardy Clause, prison officials
would have the difficult task of deciding whether to give prisoners immediate
sanctions or pursue criminal prosecutions." The Court of Criminal Appeals
believed that this dilemma may impair the ability of prison and jail staff to
maintain discipline in their facilities."0

In Exparte Hernandez, the Court of Criminal Appeals relied in part, in
its analysis, on the United States Supreme Court decision United States v.
Halper." Nearly three months after the decision in Exparte Hernandez, the
United States Supreme Court overruled Halper with its decision in Hudson v.

101. Exparte Hemandez, 953 S.W.2d 275. Although the offender in Expare Hernandez was a
county jail offender and not a The TDCJ-ID inmate, the analysis concerning the Double Jeopardy Clause
has since been utilized in cases involving The TDCJ-lD sanctions. See Exparte Kelley, 89 S.W.3d at214.

102. Exparte Hemandez. 953 S.W.2d at 280.
103. Id.
104. Id. at 276-80.
105. Id. at 280-82.
106. Id. at 282.
107. Id. at 285.
108. Id.
109. Id.
110. Id.
III. 490 U.S. 435 (1989). overnded by Hudson v. United States. 522 U.S. 93 (1997); see also Ex

Parte Hernandez, 953 S.W.2d at 280.
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United States. '2 The Supreme Court held that Halper was an incorrect
decision because it strayed from the traditional double jeopardy analysis." 3

First, Halper skipped the traditional "threshold question: whether the
successive punishment at issue is a 'criminal punishment.' """ The Halper

double jeopardy analysis also elevated one of the traditional factors that
determine whether a sanction is punishment above the seven other factors." 5

Hudson recognized the following seven factors:

(I) '[w]hether the sanction involves an affirmative disability or restraint'; (2)
'whether it has historically been regarded as a punishment'; (3) 'whether it
comes into play only on a finding of a scienter'; (4) 'whether its operation
will promote the traditional aims of punishment, retribution and deterrence';
(5) 'whether the behavior to which it applies is already a crime'; (6) 'whether
an alternative purpose to which it may rationally be connected is assignable
for it'; and (7) 'whether it appears excessive in relation to the alternative
purpose assigned."'"

Hudson declared that this factor-"whether the sanction . . . was so
grossly disproportionate to the harm caused"-becomes the deciding factor
under the Halper analysis, and held that none of the factors should be seen as
controlling because each factor addresses different parts of the sanction
analysis."7 The other deviation in Halper, overruled in Hudson, was the
Halper court's decision to evaluate the actual sanctions given." 8 Hudson held
that the traditional double jeopardy analysis of the statute governing the
sanction should supplant the Halper actual sanctions method." 9

After Hudson's abrogation of Halper's double jeopardy analysis, the
validity of Ex parte Hernandez was considered by a Texas lower appellate
court. 2 ° In Exparte Kelley, the court utilized the Exparte Hernandez analysis
and held that Hudson did not apply to double jeopardy cases involving
disciplinary sanctions in prison settings.'2 ' Unlike Exparte Hernandez, that
addressed jail sanctions, Ex parte Kelley directly addressed The TDCJ-ID
disciplinary sanctions.'22 Ex parte Kelley reinforced its holding by

112. See Hudson. 522 U.S. at 100-02.
113. Id. at 100.
114. Id.
115. Id. at 99-100 (following Kennedy v. Mcndoza-Martinez, 372 U.S. 144, 169 (1963)).
116. Hudson. 522 U.S. at 99-100 (quoting Kennedy v. Mendoza-Martinez. 372 U.S. 144, 168-69

(1963)).
117. Hudson. 522 U.S. at 101.
118. Id. at 101-02.
119. Id. at 96.
120. See Exparte Kelley. 89 S.W.3d 213, 216 (Tex. App.-San Antonio 2002, no pet.).
121. Id.
122. See id. at 214. The TDCJ-ID inmate received disciplinary sanctions, cell restriction and

restitution fine, and was prosecuted for criminal mischief resulting from the same incident. Id.
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highlighting the sections of the Texas Government Code that established and
continue to maintain the TDCJ-ID for the purpose of showing that the TDCJ-
ID's disciplinary sanctions are backed by remedial goals.'23

Gilinski v. State also followed the Exparte Hernandez analysis and held
that an inmate's forfeiture of "good time credits" in a prison disciplinary
proceeding did not constitute punishment and thus did not bar subsequent
criminal prosecution for escaping from prison.'24 Gilinski recognized the
existence of the United States Supreme Court's decision in Hudson by citing
it as authority, yet ignored it in the court's analysis of the disciplinary
sanction. 5

In Turner v. Johnson, the Southern District Court used a different line of
reasoning and found that the TDCJ-ID disciplinary hearings did not raise
double jeopardy issues because the hearings were not criminal prosecutions. 2 6

The court first recognized that the Double Jeopardy Clause protects offenders
in three ways-"it protects against a second prosecution for the same offense
after acquittal, a second prosecution for the same offense after conviction, and
multiple punishments for the same offense."'27 The Turner court then quoted
the United States Supreme Court case Hudson v. United States for the
proposition that "the [Double Jeopardy] Clause protects only against the
imposition of multiple criminal punishments for the same offense occurring
in successive proceedings."2 After laying the foundation for its analysis, the
court declared that prison disciplinary proceedings are not criminal
prosecutions and thus do not warrant the protection of the Double Jeopardy
Clause.

129

Turner's analysis next turned to the question of why prison disciplinary
hearings are not classified as criminal prosecutions. 30 The two proceedings
have different goals.' The district court found that disciplinary proceedings
are designed to determine whether the offender violated the rules of the
prison, preserve order in the facility, and protect the security of the prison.' 2

Conversely, criminal prosecutions were designed to punish those people who
have broken criminal laws.'33 Turner recognized that disciplinary sanctions

123. See id. "For example. [§] 499.102(a) of the Texas Government Code directs the staff of the
Institutional Division to make determinations and recommendations to increase the capacity of the division
so long as the division still provides for '(9) a fair disciplinary system that ensures due process and is
adequate to ensure safety and order in the unit' " TEX. Gov'T CODE ANN. § 499.102(a)(9) (Vernon 1998).

124. 986 S.W.2d 79. 82 (Tex. App.-Houston list Dist.] 1999, no pet.).
125. See id. at 80-8 1.
126. 46 F. Supp. 2d 655, 667-68 (S.D. Tex. 1999).
127. Id. at 666.
128. Id. (quoting Hudson v. United States, 522 U.S. 93, 99 (1997)).
129. Turner. 46 F. Supp. 2d at 666.
130. See id.
131. Id.
132. Id.
133. Id.
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have some punitive characteristics, but "they are primarily remedial in
nature."134 Moreover, just because disciplinary sanctions have some punitive
aspects does not suggest that they are punishment under a double jeopardy
analysis.' Because disciplinary proceedings and criminal prosecutions have
different purposes, the Double Jeopardy Clause does not forbid an inmate
from receiving both disciplinary sanctions and criminal punishment for the
same offense.'36 The district court also found that "successive disciplinary
proceedings"'3 and multiple sanctions for the same violation do not invoke
the Double Jeopardy Clause.'3 8

After determining that disciplinary sanctions are not criminal
prosecutions, the court turned to the question of whether the disciplinary
sanctions-loss of good time credits, cell restriction, loss of commissary use,
and reduction of security classification 39 --were "so grossly unrelated to prison
authorities' remedial goal as to constitute a 'punishment' within the meaning
of the Double Jeopardy Clause."'40 While answering this question, the Turner

court noted that courts usually defer to the skill of prison authorities
concerning issues of prison disciplinary sanctions because discipline and order
must be maintained in prison settings. 14 ' Because of this great deference to
prison officials, Turner declared that it is a "uniformly established rule that a
prison disciplinary hearing is not a prosecution for double jeopardy
purposes."141

The two different approaches used in Ex parte Hernandez and Turner

raise questions as to which analysis is correct.' 43 The Waco Court of Appeals,
in Rogers v. State, attempted to harmonize these decisions and clear up the
current law surrounding prison disciplinary sanctions and the Double
Jeopardy Clause. 144 The Rogers court compared the decisions in Turner and
Gilinski, which followed Ex parte Hernandez, to Hudson. 14  Rogers
recognized that Turner used the first part of the Hudson test-the threshold
issue of whether the disciplinary sanction is a criminal prosecution-and then
Rogers claimed that Turner did not apply the sanction to the factors

134. id.
135. Id. at 667 (quoting United States v. Hemandez-Fundora, 58 F.3d 802. 806 (2d Cir.1995).
136. Turner. 46 F. Supp. 2d at 667.
137. Id. (quoting Meeks v. McBride, 81 F.3d 717, 722 (7th Cir. 1996)).
138. Turner, 46 F. Supp. 2d at 668.
139. Id. at 659.
140. Id. at 668 (quoting United States v. Newby. I I F.3d 1143, 1145 (3d Cir. 1993)).
141. See Turner, 46 F. Supp. 2d at 668 (noting that the prisoner in Turner did not stop distributing

or making flyers that announced a proposed work stoppage until he received the disciplinary sanctions).
142. Id.
143. Cf Rogers v. State, 44 S.W.3d 244, 246-47 (Tex. App.-Waco 2001, no pet.) (comparing and

harmonizing Hudson, Gilinski. using the Exparte Hernandez analysis, and Turner).
144. See id.
145. See id.
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mentioned in Hudson.4 6 The Waco Court of Appeals claimed that Turner
stopped its analysis after deciding that disciplinary sanctions are not criminal
prosecutions, but actually Turner did use one of the Hudson factors-whether
the disciplinary sanctions were "so grossly unrelated" to the prison officials'
remedial goals. 47 In applying this lone factor after holding that the
disciplinary sanctions were not criminal prosecutions, Turner seems to give
itself a backup line of reasoning consistent with the Texas state court approach
in Gilinski'48 Despite failing to acknowledge this discrepancy, Rogers noted
that the holding of Turner did not sway "from the pre-Hudson view that prison
discipline is not punishment for double jeopardy purposes.' 49

The Rogers court next compared Gilinski to Hudson, and held that
Gilinski did not follow the Hudson test.' Instead, Gilinski applied the Ex
parte Hernandez analysis and held that the sanctions imposed in Gilinski did
not invoke the Double Jeopardy Clause.' Rogers claimed that Gilinski and
Turner were consistent because they ignored the Hudson test, but as
mentioned above, Turner did not ignore Hudson.'52 If the Turner test were
used without the Exparte Hernandez back door, then all prison disciplinary
sanctions would not trigger the Double Jeopardy Clause because none would
pass the threshold question of whether the sanction is a criminal
prosecution.'53 Under the Gilinski and Exparte Hernandez approaches, each
sanction is individually examined; however, courts continually hold that
prisons may impose disciplinary sanctions on prisoners. 4 While both
approaches have differences, both end in the same fashion-the prison
sanctions are held to not invoke the Double Jeopardy Clause.' Until the
Texas Court of Criminal Appeals overrules Exparte Hernandez or the Fifth
Circuit or the United States Supreme Court rules definitively on the issue, the
Federal and Texas analyses of Texas law remain different with the same end-
resu It.'

5 6

146. Id. at 246.
147. Compare id. (claiming that Turner did not apply the Hudson test) wviih Turner v. Johnson, 46

F. Supp. 2d 655. 668 (S.D. Tex. 1999) (quoting from State v. Newby, I I F.3d 1143, 1145 (3d Cir. 1993)
and applying one Hudson factor).

148. Cf Turner, 46 F. Supp. 2d at 668 (applying Exparte Hernandez factor in its analysis despite
the fact it had already held that the sanctions were not criminal prosecutions and thus should have ended
its analysis).

149. Rogers v. State, 44 S.W.3d 244, 247 (Tex. App.-Waco 2001, no pet.).
150. Id.
151. Id.
152. Compare id. (claiming that Turner did not apply the Hudson test) with Turner v. Johnson, 46

F. Supp. 2d 655, 668 (S.D. Tex. 1999) (applying one Hudson factor and the threshold question).
153. See Turner, 46 F. Supp. 2d at 666.
154. See Rogers. 44 S.W.3d at 247.
155. Cf id. at 246-47. "it is [well established] that sanctions assessed by a prison do not preclude

the state from prosecuting a prisoner for the same conduct." Id.
156. Compare Rogers, 44 S.W.3d at 247 (claiming that Turner did not apply the Hudson test) ivith

Turner, 46 F. Supp. 2d at 668 (applying one Hudson factor and the threshold question).
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V. THE ROLE OF DUE PROCESS IN THE TDCJ-ID's DISCIPLINARY
PROCEEDINGS THAT REVOKE PRISONER'S GOOD TIME CREDITS AND

DEPLETE PRISONER'S TRUST FUNDS

A. The First Step in the Due Process Analysis--Finding a Liberty Interest

The TDCJ-ID disciplinary proceedings may result in the revocation of
an offender's good time credit or depletion of the funds in the offender's trust
account.' Both of these types of disciplinary proceedings have resulted in
due process claims against the TDCJ-ID.5 8 The Fourteenth Amendment of
the United States Constitution protects any person from being deprived "of
life, liberty, or property, without due process of law."'59 Because neither of
the sanctions results in the loss of life of the offender, the first step in the due
process inquiry is to determine if either of the disciplinary sanctions affect a
valid property or liberty interest.'"

In Covarrubias v. Texas Department of Criminal Justice-Institutional
Division, the Corpus Christi Court of Appeals determined that the TDCJ-ID
offenders do have a protected property interest in their trust accounts.' 6'
Although there is a firmly established property right in inmates' trust
accounts, the question of whether the TDCJ-ID prisoners have protected
liberty interests in their accumulated good time credits is a more difficult issue
to resolve.

In analyzing the question of whether good time credits are a protected
liberty interest, the United States Supreme Court has held that the state law
governing the good time credits is determinative.-6 2 In Texas, the ability to
earn good time credits and the keeping of those accumulated good time credits
are privileges given to inmates to allow prisoners, who follow the TDCJ-ID
rules and participate in the work programs, to shorten their prison stay. 63

Further, the "good conduct time" that an offender accumulates "applies only
to eligibility for parole or mandatory supervision ... and does not otherwise
affect an inmate's term. " " This relationship between good time credits and
Texas' definition of parole and mandatory supervision effectively causes a

157. See. e.g., Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d 318, 320 (Tex.
App.-Corpus Christi 2001, no pet.) (depleting trust account through sanctions); Hudson v. Johnson. 242
F.3d 534, 535 (5th Cir. 2001) (revoking good time credits through sanctions).

158. Covarrubias, 52 S.W.3d at 320; Johnson. 242 F.3d at 535.
159. U.S. CONST. amend. XIV. § I.
160. Covarrubias, 52 S.W.3d at 324.
161. Id. at 324.
162. Johnson, 242 F.3d at 536 (quoting Walpole v. Hill, 472 U.S. 445, 447 (1985)).
163. See TEX. GOV'T CODE ANN. § 498.003 (Vernon Supp. 2003); see also GOOD CONDUCT TIME,

at http://www.tdcj.state.Lx.us/publications/offender-family-guideoffguide-goodcondct.htm (last modified
July 5, 2002).

164. TEX. GOV'T CODE ANN. § 498.003 (Vernon Supp. 2003).
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division in the due process analysis for Texas good time credits.'65 Under
Texas law, " '[p]arole' means the discretionary and conditional release of an
eligible inmate sentenced to the institutional division so that the inmate may
serve the remainder of the inmate's sentence under the supervision of the
pardons and paroles division."'66 Because of the uncertainty surrounding the
release of a prisoner on parole, the Fifth Circuit has held that there is no
liberty interest in good time credits that are accumulated by a prisoner that is
expecting to be released on parole in Texas. 67

With the question of good time credits applying to inmates expecting
release on parole settled, the Texas definition of mandatory supervision must
be examined.'68 " 'Mandatory supervision' means the release of an eligible
inmate sentenced *to the institutional division so that the inmate may serve the
remainder of the inmate's sentence not on parole but under the supervision of
the pardons and paroles division."69 This greater level of certainty has made
the question of whether an inmate expecting release to mandatory supervision
has a protected liberty interest in accumulated good time credits a much closer
question. 1

70

At this point in the due process analysis, the cases split again-into cases
where an inmate began the inmate's incarceration before and where an inmate
began the inmate's incarceration after September 1, 1997.' The Texas law
governing mandatory supervision changed in 1997.172 In Malchi v. Thaler, the
Fifth Circuit of the United States Court of Appeals analyzed the mandatory
supervision scheme before the change of laws. 7' Malchi noted that the Fifth
Circuit had already recognized that the former Texas statute governing
mandatory supervision did provide for the mandatory release if the prisoner
had accumulated the required number of good time credits. 74 Malchi further
acknowledged that the old Texas statute paralleled the Nebraska statute
analyzed in the United States Supreme Court case Wolff v. McDonnell.7 '
Both statutes allowed mandatory reductions in inmates' sentences "for good
behavior" and also provided for the revocation of these good time credits if
the inmate misbehaved. 76 After this analysis, Malchi held that the old
statutory scheme in Texas did create a protected liberty interest in an inmate's

165. See Malchi v. Thaler, 211 F.3d 953, 957 (5th Cir. 2000).
166. TEX. GOV'T CODE ANN. § 508.001(6) (Vernon Supp. 2003).
167. Malchi, 211 F.3d at 957 (quoting Madison v. Parker, 104 F.3d 765, 768 (5th Cir. 1997)).
168. See Malchi, 211 F.3d at 957.
169. TEX. GOV'T CODE ANN. § 508.001(5) (Vernon Supp. 2003).
170. See Malchi, 211 F.3d at 957-58 (analyzing former Texas mandatory supervision law and

noting that it has changed).
171. See id. at 958; TEX. GOV'T CODE ANN. § 508.149 (Vernon Supp. 2003).
172. Malchi, 211 F.3d at 957-58.
173. Id. at 958.
174. Id. at 957 (citing Madison v. Parker, 104 F.3d 765, 768 (5th Cir. 1997)).
175. Malchi, 211 F.3d at 957 (citing Wolff v. McDonnell, 418 U.S. 539 (1974)).
176. Malchi. 211 F.3d at 957.
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good time credits accumulated toward the expectation of release to mandatory
supervision. 177 The Malchi court further held that Texas prisoners do not
"necessarily have a constitutional expectancy of release on a particular
date."'178 If a prisoner's release is delayed "de minimis," by a small number of
days, the prisoner does not have a claim under the Due Process Clause.'79 At
the end of Malchi's analysis, the Fifth Circuit mentioned that the Texas statute
governing mandatory supervision had changed and that its holding did not
affect cases arising under the revised law.'

In Exparte Geiken, the Texas Court of Criminal Appeals addressed the
September 1997 changes in the mandatory supervision law and how they
relate to the due process analysis.' Like Malchi, the court in Exparte Geiken
first looked to the applicable state statute. 2 Similar to'the old statutory
scheme, Texas Government Code § 508.147(a) provides that "a parole panel
shall order the release of an inmate who is not on parole to mandatory
supervision when the actual calendar time the inmate has served plus any
accrued good conduct time equals the term to which the inmate was
sentenced."'8s Unlike the old statute, though, the inmate's release is subject
to Texas Government Code § 508.149, s" which provides that "[a]n inmate
may not be released to mandatory supervision if a parole panel determines
that: (I) the inmate's accrued good conduct time is not an accurate reflection
of the inmate's potential for rehabilitation, and (2) the inmate's release would
endanger the public."'"" This discretionary element, added to the Texas
mandatory supervision scheme in September of 1997, is what created
uncertainty surrounding the good time credit's status as a protected liberty
interest as it related to mandatory supervision release. 6 This new
discretionary element to mandatory supervision release appears to make
mandatory supervision release more like parole, which is not a liberty
interest.s 7

To deal with this problem, Ex parte Geiken stressed the differences
between the current parole and mandatory supervision schemes.'88 The court
reasoned that while parole requires an affirmative vote for release of an
inmate, mandatory supervision requires that an inmate be released unless the

177. Id. at 957-58.
178. Id. at 958.
179. Id. (indicating that a six-month delay is "more than de minimis").
180. Id.
181. Exparte Geiken, 28 S.W.3d 553, 558 (Tex. Crim. App. 2000).
182. See id.
183. TEx. GOv'T CODE ANN. § 508.147(a) (Vernon 1998).
184. Id.
185. Id. § 508.149(b).
186. See Malchi v. Thaler, 211 F.3d 953, 957 (5th Cir. 2000).
187. Cf id. at 958 . "The new Texas Mandatory Supervision law adds a dimension of discretion.
Id.
188. See Exparle Geiken. 28 S.W.3d 553, 558 (Tex. Crim. App. 2000).
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Board of Pardons and Paroles votes otherwise. 89 According to Ex parte
Geiken, this logically separates the two processes and allowed the court to
continue its due process analysis. I" The court then recognized that the United
States Supreme Court cases Greenholtz v. Inmates of Nebraska Penal and
Correctional Complex and Board of Pardons v. Allen both held that statutory
prison release schemes create protected liberty interests because of the "shall
language" and mandatory natures of the statutes.' 9' Despite the discretionary
aspect of the Texas scheme, Exparte Geiken focused on the "shall language"
in Texas Government Code § 508.147(a) and held that prisoners do have a
protected liberty interest in their accumulated good time credits under the
current mandatory supervision scheme..92

Although the Texas Court of Criminal Appeals decided that there was a
protected liberty interest in good time credits under the new statutory scheme,
the Fifth Circuit expressed doubt about the changes in law.'93 In Hudson v.
Johnson, the Fifth Circuit noted that it had yet to decide the question.' 94

Noting that the Texas statute governing good time credits was revised
effective September 1, 1997, in the 1998 Texas Governmental Code Edition
to "avoid creating a protected liberty interest" and recognized the similarity
between the current scheme and the one in Wolff, Johnson left the issue
unresolved.' Although the Fifth Circuit has not yet made a decision
concerning the new Texas scheme, the Texas Court of Criminal Appeals has
held that inmates have a protected liberty interest under the revised scheme,
and this decision warrants a look at the second part of the due process
analysis. 1

96

B. The Second Step in the Due Process Analysis-Sufficiency of the
Procedures Employed

Once a liberty or property interest is recognized to have "been interfered
with," it must be determined whether "the procedures attendant upon that
inference were constitutionally sufficient." "'97 Becauseprison disciplinary
hearings are not criminal prosecutions, the inmate sanctioned is not afforded
the same rights that defendants in criminal prosecutions enjoy. 98 Inmates in

189. Id.
190. See id.
191. See id.
192. See id. at 559.
193. See Hudson v. Johnson, 242 F.3d 535. 536 (5th Cir. 2001).
194. Id.
195. Id. at 534. n.1.
196. Compare id. (citing the Fifth Circuit's indecision) with Exparte Geiken, 28 S.W.3d at 558

(declaring there is a protected liberty interest).
197. Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d 318, 324 (Tex. App.-

Corpus Christi 2001, no pet.).
198. See Broussard v. Johnson, 253 F.3d 874, 875 (5th Cir. 2001) (quoting Wolffv. McDonnell,
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the TDCJ-ID "are entitled to 'those minimum procedures appropriate under
the circumstances and required by the Due Process Clause to insure that the
state-created right is not arbitrarily abrogated.' "I" Generally, to pass the due
process test, a prison disciplinary proceeding must meet the following
requirements:

(I) written notice of the claimed violation; (2) disclosure to the inmate of
evidence against him; (3) an opportunity to be heard in person and to present
witnesses and documentary evidence; (4) the right to confront and cross-
examine adverse witnesses, unless the hearing officer specifically finds good
cause for not allowing such confrontation; (5) a neutral and detached hearing
body; and (6) a written statement by the fact finders regarding the evidence
relied on and the reasons for the disciplinary sanctions. 2 °

Although these are the general guidelines governing due process in
prison disciplinary procedures, courts often defer to the judgment of prison
officials. 21' The reasoning behind this deference is that "prison disciplinary
hearings are set in a uniquely charged atmosphere, in which prison
administrators must act swiftly--even if such efficiency is attained by
sacrificing due process protection guaranteed in other settings."2 2 In
Covarrubias v. Texas Department of Criminal Justice-Institutional Division,
the Corpus Christi Court of Appeals held that an inmate has no absolute right
to be present at the inmate's disciplinary hearing." 3 Covarrubias deferred to
the judgment of the TDCJ-ID's determination that the prisoner posed a risk
to both inmates and officers in the TDCJ-ID's attempt to take him to the
prisoner's hearing and thus could be excluded from the prisoner's own
disciplinary hearing.2° The court also announced that a prison disciplinary
hearing involving the taking of money from an inmate's trust account for
property damage should be reviewed by the "substantial evidence" standard.0 5

Under this standard, the agency's decision need only be supported by "more
than a scintilla" of evidence-"some reasonable basis." 206

In Hudson v. Johnson and Broussard v. Johnson, the Fifth Circuit held
that the standard of review of the good time credit cases is the "some
evidence" standard.0 7 Under this standard, the agency's decision need only

418 U.S. 539, 556 (1974)).
199. Hudson v. Johnson, 242 F.3d 535, 536 (5th Cir. 2001) (quoting Wolff v. McDonnell, 418 U.S.

539, 557 (1974)).
200. Covarrubias, 52 S.W.3d at 325 (citing Wolff, 418 U.S. at 559).
201. Covarrubias, 52 S.W.3d at 325.
202. Hudson v. Johnson. 242 F.3d at 537.
203. Covarrubias, 52 S.W.3d at 326.
204. Id.
205. Id. at 321.
206. Id. at 326.
207. See Broussard v. Johnson. 253 F.3d 874. 877 (5th Cir. 2001); Johnson, 242 F.3d at 536.
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be supported by any evidence or some evidence. °8 Although this standard,
like the "more than a scintilla" standard, is highly deferential to the TDCJ-ID's
determinations, Broussard illustrated a set of circumstances that failed the
"some evidence" test.2" Broussard provided that the United States Supreme
Court has held that inmates do not have an absolute "due process right to
confrontation or cross-examination during prison disciplinary proceedings,"
but due process does demand that some evidence support the disciplinary
findings.10 The most important evidence offered during the TDCJ-ID
disciplinary hearing in Broussard consisted of the investigating officer's
testimony.2"' At the hearing, the officer testified about information related to
him by the warden that the officer had received from an unidentified
informant.212 The information concerned the defendants' escape plans and the
location of bolt cutters, violations which the defendants were charged with in
the hearing. 213 The officer had never interviewed the informant "and did not
know... anything about the informant."" 4 No evidence was presented at the
disciplinary hearing that supported the reliability of the informant, and
Broussard declared that the tip should be disregarded. 2 5 After excluding this
evidence, Broussard held that the "some evidence" standard was not met and
instructed the TDCJ-ID to provide the defendant with a new hearing.2,6

Broussard displayed that although the "some evidence" test provides a great
deal of deference to the TDCJ-ID's judgment in disciplinary proceedings,
there are circumstances where a prisoner's due process rights are violated.27

VI. EXHAUSTION OF ADMINISTRATIVE REMEDIES

in order to obtain a writ of habeas corpus, which is usually necessary to
make a due process or double jeopardy claim," 8 or sue an employee of the
TDCJ-ID, one must first exhaust the administrative remedies of The TDCJ-
ID.2 9 The TDCJ-ID "Inmate Grievance System" is established in the Texas
Government Code § 501.008 and provides that "[a] remedy provided by the

208. Johnson. 242 F.3d at 536 (holding that a written identification of the prisoner engaged in a
fight constitutes "some evidence").

209. Cf. Broussard, 253 F.3d at 876. "[A) bald assertion by some unidentified person, without
more, cannot constitute 'some evidence' of guilt." Id.

210. Id.
211. Id. at 875.
212. Id.
213. Id.
214. Id.
215. Id. at 877.
216. Id.
217. See id.
218. See Gartrell v. Gaylor. 981 F.2d 254. 258 n.3 (5th Cir 1993) (citing Baxter v. Estelle, 614 F.2d

1030, 1031-32 (5th Cir. 1980)).
219. See Allen v. Tex. Dep't of Criminal Justice-Inst. Div., 80 S.W.3d 681, 684 (Tex. App.-

Houston Ist Dist] 2002, pet. denied).
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grievance system is the exclusive administrative remedy available to an
inmate for a claim" against The TDCJ-ID while the prisoner is incarcerated
in the facility "other than.. .a writ of habeas corpus challenging the validity
of an action that occurred before" the inmate was delivered to the TDCJ-ID.2 °

The TDCJ-ID currently employs a two-step grievance process.12 Step
one requires that the inmate "submit an administrative grievance at the
institutional level."2 ' After submission of the grievance, the unit grievance
officer investigates the grievance, writes a report, and "makes a
recommendation to the final decision maker for step I .. . which may be the
warden, assistant warden, facility administrator, assistant facility

administrator, or health administrator." '223 In step two, the prisoner is allowed
to send an appeal to "the division grievance investigation with the Institutional
Division of the Texas Department of Criminal Justice." '224 The division
grievance investigator then investigates the grievance, writes a report, and
suggests an action to either the "director, deputy director, regional director, or
assistant director. "225

Inmates have fifteen days to file a step one grievance, that must be
responded to within forty days of receipt. 226 After receiving the response, the
TDCJ-ID inmate has ten days to appeal the decision, and the prisoner must
receive the TDCJ-ID's response to the step two grievance within forty days
of receipt of the appeal.21

2 7 The overall procedure takes about ninety days from
start to finish. 22

If an inmate intends to sue the TDCJ-ID or an employee of The TDCJ-ID
in an action for civil remedies, the inmate must comply with the requirements
of Texas Civil Practice and Remedies Code § 14.005.229 After exhausting the
prisoner's administrative remedies by following the TDCJ-ID grievance
process, the prisoner must "file the claim before the 3 1 st day after the date the
inmate receives the written decision from the grievance system."23 The
inmate must file, along with the inmate's claim, "an affidavit or unsworn
declaration stating the date that the grievance was filed and the date the
written decision ... was received by the inmate" and "a copy of the written

220. TEX. GOV'T CODE ANN. § 501.008 (Vernon 1998).

221. Wendell v. Asher. 162 F.3d 887. 891 (5th Cir. 1998) (citing TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, ADMINISTRATIVE DIRECTIVE NO. AD-03.82 (REV. I), POLICY IV (Jan. 31, 1997)).

222. Wendell. 162 F.3d at 887.
223. Id.
224. Id.
225. Id.
226. Id.
227. Id.
228. Id.
229. See TEX. CIV. PRAC. & REM. CODE ANN. § 14.005 (Vernon 2002).
230. Id. § 14.005(b).
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decision from the grievance system.I23' if an inmate does not follow this
procedure, the court shall dismiss the inmate's claim. 3 z

If an inmate intends to petition the Texas Court of Criminal Appeals for
a writ of habeas corpus where the inmate "raise[s] as a claim a time-served
credit error[,]" the inmate must follow a similar procedure.233 First, the inmate
must exhaust the inmate's administrative remedies through the TDCJ-ID
"system that allows resolution of a complaint by an inmate who alleges that
time credited on the inmate's sentence is in error and does not accurately
reflect the amount of time-served credit to which the inmate is entitled." 34

Under subsection (b), after the inmate has received a written decision or does
not receive the written decision within 180 days of claiming an error, the
inmate is permitted to petition the court for the writ of habeas corpus. 23"
"[Subsection] (b) does not apply to an inmate who, according to the
department's computations, is within 180 days of the inmate's presumptive
parole date, date of release on mandatory supervision, or date of discharge." 236

Unlike time-served credit, many other habeas claims, like the double jeopardy
and due process claims concerning disciplinary proceedings discussed above,
only mandate the exhaustion of administrative remedies before filing a
claim .237

VII. CONCLUSION

After removing the gritty, dark, and violent stigma from the TDCJ-ID,
one can see that it is really a seesaw teetering between the remedial goal of
maintaining a safe, efficient environment for the inmates and staff, and the
legal mandate set forth under constitutional and statutory standards..2 38 To deal
with the large number of inmates in the TDCJ-ID239 and to keep the facilities
running smoothly, the TDCJ-ID has greatly restricted prisoners' autonomy
with rules. 40 Such rules range from forcing prisoners to participate in prison
jobs to controlling their hairstyles.24' When a prisoner breaks one of those

231. Id. § 14.005(a).
232. Id. § 14.005(b).
233. TEX. GOV'T CODE ANN. § 501.0081(b) (Vernon Supp. 2003).
234. Id. at (a).
235. Id. at (b)(I)-(2).
236. Id. at (c).
237. See Gartrell v. Gaylor, 981 F.2d 254, 258 n.3 (5th Cir. 1993) (citing Baxter v. Estelle, 614 F.2d

1030, 1031-32 (5th Cir. 1980)).
238. Cf. Exparte Hemandez, 953 S.W.2d 275 (Tex. Crim. App. 1997) (concluding that disciplinary

sanctions "served the remedial goals of maintaining order and discipline within the jail population in order
to ensure a safe environment for inmates, prison staff, and correctional officers').

239. See OUR MISSION, supra note 5, I. As of March 31, 2002, a total of 125,201 felons were
incarcerated in The TDCJ-ID facilities. See DIVISION OVERVIEW, supra note 4, I.

240. See COMMISSARY, supra note 44, I (explaining prisoners are not allowed to keep money).
24 1. See FAQ, supra note 28. 5-6, 10.
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rules, the prisoner is subjected to a verbal reprimand, counseling, a
disciplinary hearing or a combination of the options.4' While counseling and
verbal reprimands are not controversial, inmates have challenged disciplinary
proceedings in a number of ways.243

Prisoners have claimed that disciplinary sanctions are actually
punishment and thus invoke the Double Jeopardy Clause of the United States
Constitution when they are also charged with a crime by the State stemming
from the same incident. 44 Both the Southern District Court of Texas in
Turner and the Texas Court of Criminal Appeals in Exparte Hernandez have
addressed this issue, and both have deferred to the remedial goals of the
TDCJ-ID and held that prisons may issue disciplinary sanctions.24 Although
both decisions have the same end result, the differences in the two courts'
analyses may become evident in the future.2 46 The Texas Court of Criminal
Appeals test has the possibility of holding that a sanction is punishment,
although they are continually held to not constitute punishment.2 47 If one
strictly applied the Southern District test, without the Ex parte Hernandez
backdoor, all disciplinary sanctions would not invoke the Double Jeopardy
Clause because disciplinary proceedings are not criminal prosecutions.24

Prisoners have also challenged The TDCJ-ID's disciplinary proceedings
by attempting to invoke the Due Process Clause of the United States
Constitution in claims involving good time credits and inmates' personal
property.249 The due process analysis has two parts-whether there is an
"existing protected liberty or property interest that has been interfered with,
. . . and whether the procedures attendant upon that interference were
constitutionally sufficient."250

242. See DISCIPLINE, supra note 3, 2.
243. See, e.g., Exparte Kelley. 89 S.W.3d 213. 214 (Tex. App.-Corpus Christi 2002, no pet.)

(claiming double jeopardy violation). Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d
318, 320 (Tex. App.-Corpus Christi 2001. no pet.) (claiming double jeopardy violation).

244. See. e.g., Exparte Kelley. 89 S.W.3d at 214 (noting that inmate received disciplinary sanctions
for destruction of property and was charged with criminal mischief for same infraction).

245. Cf. Rogers v. State, 44 S.W.3d 244, 246-47 (Tex. App.-Waco 2001, no pet.) (comparing and
harmonizing Hudson and Gifinski using the Ex parte Hernandez and Turner analyses).

246. Compare Ex parie Hemandez, 953 S.W.2d 275 (Tex. Crim. App. 1997) (using analysis that
stressed only one Hudson factor). with Turner v. Johnson, 46 F. Supp. 2d 655, 668 (S.D. Tex. 1999)
(applying one Hudson factor and the threshold question).

247. See Rogers v. State. 44 S.W.3d 244, 247 (Tex. App.-Waco 2001, no pet.).
248. See Turner, 46 F. Supp. 2d at 666.
249. See. e.g., Hudson v. Johnson. 242 F.3d 534, 535 (5th Cir. 2001) (challenging sanctions that

resulted in loss of good time credits); Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d
318 320 (Tex. App.-Corpus Christi 2001, no pet.) (challenging disciplinary sanctions that depleted trust
account).

250. Covarrubias, 52 S.W.3d at 324.
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Covarrubias recognized a property interest in inmates' trust accounts.25'
However, the question of whether good time credits warranted a liberty
interest was a closer question.2 - The Fifth Circuit held that there is no liberty
interest in good time credits accumulated toward parole release, and that there
was a protected liberty interest in good time credits accumulated toward
mandatory supervision release under the statutory scheme before 1997.2

"' In
1997, the Texas mandatory supervision statutory scheme changed and created
uncertainty in the Fifth Circuit as to whether it was still a liberty interest. -2 54

In Exparte Geiken, the Texas Court of Criminal Appeals held that a protected
liberty interest did exist under the new scheme.25

When analyzing the second part of the due process test, courts have
recognized that prisoners are afforded certain due process rights, but generally
defer to the TDCJ-ID officials' judgment. 6 Prisoners do not have an absolute
right to attend their hearings,25 and disciplinary hearings need only be
supported by more than a scintilla of evidence258 in trust fund cases and "some
evidence" in good time credits cases.259 This deference to the TDCJ-ID's
officials was limited in Broussard, which held that an officer's testimony
about information obtained from a confidential informant that the officer had
never met or spoken with did not pass the "some evidence" standard." °

To initiate a claim arising in a disciplinary proceeding, an inmate must
first exhaust all administrative remedies-the TDCJ-ID grievance
procedures.26" ' After examining the rules, disciplinary proceedings, and
prisoners' challenges of the TDCJ-ID's authority to administer sanctions, it
is clear that prisoners enjoy a limited amount of rights and courts generally
defer to the TDCJ-ID's judgment.262 This deference tips the seesaw in favor

251. Id. at 324.
252. Compare id. (using a one line analysis of property issue: 'A prison inmate has a property

interest in [the inmate's] inmate trust account" and citing Brewer v. Collins. 875 S.W.2d 819. 823 (Tex.
App.-Houston [Ist Dist.] 1993, no pet.)), with Ex Parte Geiken, 28 S.W.3d 553, 558-61 (Tex. Crim. App.
2000) (utilizing a detailed analysis that contained and held that prisoners had a protected liberty interest
in good time credits).

253. See Malchi v. Thaler. 211 F.3d 953. 957 (5th Cir. 2000).
254. See id.
255. Ex Parte Geiken, 28 S.W.3d at 559.
256. See, e.g.. Covarrubias, 52 S.W.3d at 325-26.
257. Id. at 326.
258. Id. at 321 (citing Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559, 566 (Tex. 2000)).
259. Broussard v. Johnson, 253 F.3d 874, 877 (5th Cir. 2001) (citing Superintendent, Mass. Corr.

Inst. v. Hill, 472 U.S. 445. 454 (1985)).
260. Broussard 253 F.3d at 877.
261. See Gartrell v. Gaylor, 981 F.2d 254, 258 n.3 (5th Cir. 1993) (citing Baxter v. Estelle, 614 F.2d

1030, 1031-32 (5th Cir. 1980)); Allen v. Tex. Dep't of Criminal Justice-Inst. Div., 80 S.W.3d 681,1684
(Tex. App.-Houston [Ist Dist.] 2002. pet. denied).

262. See, e.g.. Covarrubias v. Tex. Dep't of Criminal Justice-Inst. Div., 52 S.W.3d 318. 326 (Tex.
App.-Corpus Christi 2001. no pet.).
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of the TDCJ-ID, and only in extreme cases does an inmate overcome this
deference.263

by Jeremy J. Overbey

263. Cf. Broussard. 253 F.3d at 876 (holding that an inmate's due process rights were violated in
the disciplinary hearing because "no evidence' was presented supporting the prison's hearing).


