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I. INTRODUCTION
In 1990, prompted by the public policy of eliminating disability
discrimination in employment, Congress enacted the Americans with
Disabilities Act (ADA).' Under the ADA, Congress empowered the Equal
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1. 42 U.S.C. §§ 12101-12208(2000), § 12209(2000), § 12210-12213 (2000).
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Employment Opportunity Commission (EEOC) to investigate and prosecute
discriminatory charges filed by aggrieved employees, including filing suit
against the discriminating employer in court.' The Federal Arbitration Act
(FAA), enacted over 75 years ago, mandates the validity and enforceability
of arbitration agreements, including those made in the course of employment.'
These Acts, when taken together, have created a historical tension between the
competing policies of enforcing arbitration agreements on the one hand, and
the EEOC's right to seek statutory remedies on behalf of aggrieved employees
on the other."
Out of this tension, specific questions of interpretation have arisen and
are being or have been litigated in courts throughout the country and in the
U.S. Supreme Court.5 Although all courts considering the issue agree that the
EEOC is not a party to private arbitration agreements, they disagree as to
whether the FAA precludes the EEOC from bringing suit for victim-specific
relief 6 on behalf of the employee.7 The Fourth Circuit's reasoning for the
EEOC's preclusion was that because monetary damages sought by the EEOC
are victim-specific, they do not sufficiently further the public interest,
especially in light of the existence of a valid arbitration agreement mandating
arbitral adjudication of monetary claims.' The Sixth Circuit reached the
opposite conclusion in holding that the EEOC is not precluded based on that
court's determination that the availability of monetary damages does further
a public interest and that the policy of eradicating discrimination outweighs
the policy of enforcing private arbitration agreements.' The Supreme Court,
while resting its decision on different grounds than the Fourth and Sixth
Circuits, recently stamped its approval on the EEOC's independent right to
further the enforcement of the ADA: Private arbitration agreements now do
not preclude the EEOC from filing suit for victim-specific relief under the
ADA.' °

2. Id. § 12117 (incorporating 42 U.S.C. § 2000e-5).
3. See 9 U.S.C. §§ 1-2 (2000); Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001).
4. See EEOC v. Waffle House, Inc., 193 F.3d 805, 812 (4th Cir. 1999), cert. granted, 532 U.S.
941 (2001), reversed and remanded, 534 U.S. 279 (2002).
5. See id.
6. For purposes of this article, "victim-specific' relief is synonymous with *make whole" relief.
It includes reinstatement, recovery of back pay, and compensatory and punitive damages. See 42 U.S.C.
§ 2000e-5(g) (2000); TEX. LAB. CODE ANN. § 21.258 (Vernon 1996), § 21.2585 (Vernon Supp. 2003).
Injunctive relief refers to an order enjoining an employer from continuing unlawful employment practices.
See § 2000e-5(g); TEX. LAB. CODE ANN. § 21.258(a).
7. Compare EEOC v. Frank's Nursery & Crafts, Inc., 177 F.3d 448 (6th Cir. 1999) (permitting
EEOC to seek claims for monetary damages on behalf of employee), with Waffle House. Inc., 193 F.3d
805 (4th Cir. 1999) (precluding EEOC from seeking monetary damages on behalf of employee), cert.
granted, 532 U.S. 941 (2001), reversed and remanded, 534 U.S. 279 (2002).
8. Waffle House, Inc., 193 F.3d at 812.
9. Frank' Nursery & Crafts, Inc., 177 F.3d at 466.
10. Waffle House, Inc., 534 U.S. 279 (2002).
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This article is designed to provide an understanding of how the FAA
affects the powers of the EEOC under the ADA and Title VII of the Civil
Rights Act of 1964 (Title VII). Specifically, this article will address the effect
that employment arbitration agreements have on the EEOC's right to bring an
employment discrimination claim for victim-specific relief under the ADA,
as well as the reasons for and against precluding the EEOC from seeking such
monetary relief. Part two will provide an overview of the pertinent sections
of the FAA, Title VII, and the ADA. Part three will provide further
background with a summary of two conflicting U.S. Supreme Court decisions
dealing with arbitration agreements as bars to employment discrimination
claims. Part four will focus on the subsequent circuit courts' split on the issue
of whether the EEOC should be precluded from seeking "make whole" relief
where the aggrieved employee has signed an arbitration agreement. Part five
will summarize the arguments before the Supreme Court leading up to the
Court's decision on this issue in EEOC v. Waffle House, Inc. on January 15,
2002" discussed in part six. Finally, this article will conclude with a brief
note on the importance of Waffle House's impact on employment
discrimination law in Texas.
II. UNDERSTANDING THE FAA, TITLE VII, AND THE ADA

A. FederalArbitrationAct (FAA)
The FAA was enacted in 1925 to "overrule the judiciary's longstanding
refusal to enforce agreements to arbitrate." 2 The Supreme Court has directed
courts to "treat [under the FAA] an agreement to arbitrate as a contract that
embodies bargained-for exchange where a party consents to the resolution of
their substantive claims in an arbitral forum instead of ajudicial one."' 3 The
FAA provides:

1i. 534 U.S. 279 (2002).
12. Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219-20 (1985). Texas also recognizes the
validity and importance of arbitration agreements. TEX. CIv. PRAC. & REM. CODE ANN. § 171.001

(Vernon Supp. 2003). "A written agreement to arbitrate is valid and enforceable if the agreement is to
exists at the time of the agreement; or (2)arises between the parties after
arbitrate a controversy that: (1)
the date of the agreement." Id. § 171.001(a). But any Texas law that would make arbitration agreements
void or unenforceable, or revocable any time prior to the arbitral award is probably preempted by the FAA.
See William G. Phelps, Annotation, Pre-emption by Federal Arbitration Act of State Laws Prohibiting or
Restricting Formation or Enforcement of Arbitration Agreements, 108 A.L.R. FED. 179, 194-98 (1992)

(asserting that the FAA applies to state courts and often preempts state anti-arbitration laws). And when
a party asserts a right to arbitration under the Federal Arbitration Act, the question of whether adispute
is subject to arbitration is determined under federal law. Prudential Sec. Inc. v. Marshall, 909 S.W.2d 896,
899 (Tex. 1995). Therefore, the federal policy favoring arbitration and the FAA is applicable to Texas
employment contracts and would likely preempt contradictory state laws. See generally 108 A.L.R_ FED.
179-256.
13. EEOC v. Frank's Nursery & Crafts, Inc., 177 F.3d 448,460 (4th Cir. 1999) (citing Mitsubishi
Motors Corp. v. Soler-Chrysler-Plymouth, 473 U.S. 614, 628 (1985)).
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A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writing to submit to
arbitration an existing controversy arising out of such a contract, transaction,
or refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract. 4
[Niothing herein contained shall apply to contracts of employment of
seamen, railroad employees, or any other class of workers engaged in foreign
or interstate commerce." s

The text of the FAA provides only two exceptions to the irrevocability
of arbitration agreements. The first, "upon such grounds as exist in law or
equity,"', encompasses traditional contract defenses.' The second, relating
to employment contracts of "seamen, railroad employees, or any other class
of workers engaged in foreign or interstate commerce,"" had been subject to
widespread disagreement as to whether all employment contracts should be
exempt from the scope of the FAA. 9 Indeed, prior to the Supreme Court's
CircuitCity Stores, Inc. v. Adams2" decision, federal circuit courts were split
on this issue, some interpreting the exception narrowly, some broadly.2' As
a result, a particular circuit's interpretation of the FAA exception impacted
employment discrimination suits filed in that circuit where the parties
disputed whether the employee actually engaged in interstate commerce.22
In its five-to-four Circuit City Stores, Inc. decision, however, the
Supreme Court concluded that the FAA applies to all employment contracts,

14. 9 U.S.C. § 2 (2000).
15. Id. § 1. The FAA also mandates the stay of in a civil proceeding which involves an arbitrable
issue and the referral of that issue to arbitration. Id. § 3. A court may compel arbitration when a party has
failed, neglected, or refused to comply with an arbitration agreement. Id. § 4.
16. Id. §2.
17. See M. Lane Lowrey, Arbitrationor Adjudication? The Trialsand Tribulations of the Federal
Circuit Split Over MandatoryArbitrationof Employment DiscriminationClaims, 40 S. TEX. L. REv. 993,

995 (1999).
18. 9U.S.C.§ I.
19. Lowrey, upranote 17, at l011-11.
20. 532 U.S. 105(2001).
21. See id. Compare, e.g., EEOC v. Ratiff, 906 F.2d 1314, 1317 (9th Cir. 1990) (stating that a
job with minimal connection with interstate commerce has an impact on interstate commerce), with
Asplundh Tree Expert Co. v. Bates, 71 F.3d 592,601-02 (6th Cir. 1995) (preferring FAA application only
to employees directly engaging in interstate commerce). The Ninth Circuit changed its position in 1998.
See Duffield v. Robertson Stephens & Co., 144 F.3d 1182 (9th Cir. 1998) (holding that mandatory
arbitration agreements do not preclude Tie VII claims by employees), cert.denied, 525 U.S. 982 (1998)
and 525 U.S. 996 (1998).
22. Lowrey, supra note 17, at 995. Prior to Circuit City, the Fifth Circuit took the narrow view
of the FAA's exclusionary language. See Miller v. Pub. Storage Mgmt, Inc., 121 F.3d 215 (5th Cir. 1997)
(compelling employee to arbitrate ADA claim because she was not engaged in interstate exchange of
goods); Rojas v. TK Communications, Inc., 87 F.3d 745 (5th Cir. 1996) (dismissing sexual harassment suit
of a radio DJ).
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except those of transportation workers (seamen, railroad employees and air
carriers).' The Court disavowed the argument that an employment contract
is not a" 'contract evidencing a transaction involving interstate commerce' "24
because if this were true, the exclusion provision of seamen and railroad
employees "would be pointless."2 5 In construing the FAA employment
contract exception narrowly, CircuitCity Stores effectively renders moot any
argument that the FAA does not apply to employment agreements to arbitrate
statutory claims.26 However, as the Supreme Court's recent decision in Waffle
House, Inc. indicates, just because the FAA has broad applicability does not
necessarily mean that arbitration agreements snuff out the EEOC's right to
pursue a statutory cause of action. 27
B. Americans with DisabilitiesAct (ADA) and Title VII of the Civil Rights
Act of 1964 (Title VII)
The origins of the federal prohibition of employment discrimination are
found in Title VII, specifically within § 2000e-2(a)(1) which states that an
unlawful employment practice occurs when an employer "fail[s] or refuse[s]
to hire or to discharge any individual, or otherwise to discriminate against an
individual with respect to his compensation, terms, conditions, or privileges
of employment because of such individual's race, color, religion, sex, or
national origin." 21 To enforce this provision, Title VII created and empowered
the EEOC "to advance the public interest in preventing and remedying
employment discrimination."2 9
With the 1990 ADA, Congress expanded its prohibition of employment
discrimination to include discrimination based on an individual's disability.3"
The Act was made in response to Congress's findings that people with

23.
24.
25.

532 U.S. 105, 119 (2001).
Id. at 113.
Id. Congress could revise the FAA so that employment contracts are excluded from the FAA.

See Maria C. Whittaker, Gilmer v. Interstate: Liberal Policy Favoring Arbitration Trammels Policy
Against Employment Discrimination, 56 ALB. L. REv. 273,279 (1992) (citing Sales and Contracts to Sell
in Interstate and Foreign Commerce, and Federal Commercial Arbitration: Hearing on S 4214 and S.
4213 before a Subcomm. of the Senate Comm. on the Judiciary, 67th Cong., 4th Sess. (1923) (indicating

legislative history of Congress's fear that the FAA would be interpreted to apply to contracts other than
those between commodities merchants)).
26. See Circuit City Stores. Inc., 532 U.S. at 119. It had been made clear that, in general, statutory
claims may appropriately be the subject of arbitration agreements. Gilmer v. Interstate/Johnson Lane
Corp., 500 U.s. 20, 26 (1991); see Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.
614, 628 (1985) ("By agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights
afforded by statute; it only submits to their resolution in an arbitral, rather than ajudicial, forum."). Id.
27. See EEOC v. Waffle House, Inc., 534 U.S. 279,295-96 (2002).
28. 42 U.S.C. § 2000e-2(a)(1) (2000).
29. Gen. Tel. Co. of the N.W., Inc. v. EEOC, 446 U.S. 318,331 (1980).
30. 42 U.S.C. § 12112(a) (2000).
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disabilities were historically isolated by society," and that, unlike other
groups, disabled persons have traditionally had no recourse to redress
discrimination. 2 Congress further found that discrimination "against
individuals with disabilities continue[s] to be a serious and pervasive social
problem."" In response to this historical legacy of discrimination, Congress
directed the EEOC to enforce the ADA using the enforcement scheme
provided for in Title VIIL4
The EEOC's initial enforcement role under Title VII was very limited.
Title VII authorized the EEOC to only utilize "informal methods of
conference, conciliation, and persuasion" to eliminate alleged unlawful
employment practices." Thus, the EEOC could neither file suit against a
discriminating employer under any circumstances, nor could the agency
inform the public of such discrimination;36 only the employee could initiate
a suit against the employer."
In 1972, Congress amended the enforcement scheme of Title VII,
granting the EEOC the right to file civil suits.'
If within thirty days after a charge is filed with the [EEOC by an employee
alleging discrimination], ... [and] the [EEOC] has been unable to secure
from the respondent [employer] a conciliation agreement acceptable to the
[EEOC], the [EEOC] may bring a civil action against any respondent not a
government, governmental agency, or political subdivision named in the

charge. 9

Under the amended enforcement scheme, an employee alleging
discrimination "shall have the right to intervene in a civil action brought by
the [EEOC]."4 The amended scheme also grants an aggrieved employee an
independent cause of action. If the EEOC dismisses the charge or if within
180 days after the charge is filed (whichever is later), and the EEOC has not
filed suit or has not entered into a conciliation agreement to which the

31. Id. § 12101(a)(2).
32. Id. § 12101(a)(4).
33. Id. § 12101(a)(2).
34. See 42 U.S.C. § 12117(a) (2000) (stating that the ADA incorporates 'the powers, remedies,
and procedures" of Title VII); EEOC v. Waffle House, Inc., 534 U.S. 279, 285-86 (2002). The EEOC is
also empowered to enforce the Age Discrimination in Employment Act (ADEA). 29 U.S.C. § 626(b)
(2000). The ADEA sets out an enforcement scheme similar to that under Title VII. See id.
35. 42 U.S.C. § 2000e-5(b) (2000); Gen. Tel. Co. ofthe N.W.Inc., 446 U.S. at 325.
36. See § 2000e-5(b). Furthermore, the EEOC could not use as evidence in a subsequent
proceeding any statements or actions undertaken during the EEOC's informal proceedings 'without the
written consent of the persons concerned." Id.
37. See id.
38. § 2000e-5(f).
39. Id. § 2000e-5()(I). Charges of discrimination involving a government, governmental agency
or political subdivision are referred to the U.S. Attorney General for investigation and enforcement. Id.
40. Id.
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and the
aggrieved employee is a party, the EEOC must notify the employee
41
employee may bring a civil action within 90 days of the notice.
42
The amended Title VII also gives the courts broad remedial powers. If
a court finds the employer intentionally has engaged in or is engaging in an
unlawful employment practice, the court can enjoin the employer and order
affirmative action as appropriate, including reinstatement or rehiring of the
employee with or without back pay or any other equitable relief.43 In 1991,
Congress further expanded the recovery available to intentionally
discriminated-against employees to include compensatory and punitive
damages. 44
Therefore, because the ADA incorporates the amendments to Title VII
granting the EEOC the right to file a civil suit,4 the EEOC may enforce the46
ADA by filing a civil suit against an alleged discriminating employer.
However, neither Title VII nor the ADA addresses the effect of an employee
signing an arbitration agreement on the EEOC's right to file a civil suit for
statutory remedies.47
C. Enforcement ofEmployment Discrimination Statutes in Texas: the
Texas Commission on Human Rights (TCHR)

In 1983, the Texas Legislature enacted the Texas Commission on Human
Rights Act 4 "to provide rights and remedies for employment discrimination
that are substantially equivalent to federal civil rights law" 49 and created the
Texas Commission on Human Rights to enforce its provisions."0 The TCHR
established a new body of state employment practices law, patterned closely

41.

Id. The EEOC notifies the employee via a 'notice of right to sue" letter. 29 C.F.R. §

1601.28(b) (2002).
42. See 42 U.S.C. § 2000e-5(g).
43. Id.
44. Id. § 1981 a(a)(2) (2000).
45. Id. § 12117(a); EEOC v. Waffle House, Inc., 534 U.S. 279, 287 (2002).
46. See § 12117(a); Waffle House, Inc., 534 U.S. at 285 (2002) (Congress has directed the EEOC
to exercise the same enforcement powers, remedies, and procedures that are set forth in Title VII of the
Civil Rights Act of 1964 when it is enforcing the ADA's prohibitions against employment discrimination
on the basis of disability.*).
47. Title VII, 42 U.S.C. § 2000e (2000); ADA, 42 U.S.C. §§ 12101-12208 (2000), § 12209 (2000),
12210-12213 (2000).
48. TEX. LAB. CODE ANN. § 21.001 (Vernon 1996), §§ 21.002..0035 (Vernon Supp. 2003), §§
21.004-.009 (Vernon 1996), § 21.010 (Vernon Supp. 2003), §§ 21.051-.124 (Vernon 1996), § 21.125
(Vernon Supp. 2003), §§ 21.126-.258 (Vernon 1996), § 21.1585 (Vernon Supp. 2003), §§ 21.259-.306
(Vernon 1996), §§ 21.401-.556 (Vernon Supp. 2003).
49. Brooks William Conover, III, Jurisdictional and Procedural Issues Under the Texas

Commission on Human Rights Act, 47 BAYLOR L. REv. 683, 686 (1995).
50. See TEx. LAB. CODE ANN. §21.001(2). Before adoption ofthe TCHR, only public employees
and handicapped persons were protected by state statute (noting that Texas has steadfastly preserved the
employment-at-will doctrine).
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after Title VII." The TCHR is responsible for the "execution of policies" laid
out in Title VII, the Age Discrimination in Employment Act (ADEA), and the
ADA."2 The statutory schemes of both the EEOC and the TCHR provide that
the rights, remedies, and procedures under both federal and state employment
discrimination law should be substantially the same. 3
The TCHR qualifies as a fair employment practice agency (FEPA) under
§ 2000e-5(c) of Title VI 4 and under that section, the EEOC is required to
defer claims of employment discrimination to FEPAs, where they exist." The
EEOC and the TCHR develop annual worksharing agreements to implement
their deferral relationship. 6 The two agencies manage their concurrent
jurisdiction through dual-filing of charges, extending the EEOC deadline for
filing of charges to give the TCHR an opportunity to resolve cases before
EEOC takes action, and allocating responsibility for investigating and
processing charges that each agency receives." The EEOC reimburses a
portion of the TCHR costs in processing charges."6 The EEOC also reviews
final decisions of the TCHR under a deferential substantial weight standard. 9
Like the EEOC, the TCHR exercises significant powers." It may
promulgate procedural rules; 6 "receive, investigate, seek to conciliate, and
pass on" discrimination complaints; 62 file civil suits;63 subpoena records;"
impose record keeping requirements; 6 and establish deferral relationships
with "local commissions on human rights."' Upon receiving a complaint, the
TCHR determines whether uthere is reasonable cause to believe the
[employer] engaged in an unlawful employment practice n67 If it finds
reasonable cause, and efforts at conciliation have been fruitless, the TCHR

51.

See Conover, supra note 49, at 687.

52.

TEX. LAB. CODE ANN. §§ 21.001(1)-(3).

53. See id. § 21.006; Conover, supra note 49, at 690 (citing Elstnerv. Southwestern Bell Tel. Co.,
659 F. Supp. 1328, 1345 (S.D. Tex. 1987), aff'd, 863 F.2d 881 (5th Cir. 1988).
54.

See TEX. LAB. CODE ANN. § 21.001(2),

55. 42 U.S.C. § 2000e-5(c) (2000).
56. See Texas Commission on Human Rights, Worksharing Agreement Between Texas
Commission on Human Rights and Equal Employment Opportunity Commission For Fiscal Year 2002,
available at http://tchr.state.tx.us/pubs/wsaeoc.pdf.
57. Conover, supra note 49, at 688-90.
58. Id. at 690.
59. Id.
60. See TEX. LAB.CODEANN. §21.001 (Vernon 1996), §§21.002-.0035 (Vernon Supp. 2003),
§§ 21.004-.009 (Vernon 1996), § 21.010 (Vernon Supp. 2003), §§ 21.051-.124 (Vernon 1996), § 21.125
(Vernon Supp. 2003), §§ 21.126-.258 (Vernon 1996), § 21.1585 (Vernon Supp. 2003), §§ 21.259-.306
(Vernon 1996). §§ 21.401-.556 (Vernon Supp. 2003).
61. Id. § 21.003(a)(7).

62.
63.

Id. § 21.003(a)(2).
Id. § 21.003(aX3).

64.

§ 21.003(a)(4).
Id.

65.
66.
67.

Conover, supra note 49, at 691.
TEx. LAB. CODEANN. § 21.003(a)(1).
Id. § 21.251(a)(1) (Vernon 1996).
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may seek statutory remedies on behalf of the complainant.68 Remedies may
include equitable relief, such as an injunction or reinstatement with or without
backpay,69 and damages, both compensatory and punitive. 0
D. The Use of FederalPrecedentin Texas
Because the framework, language, and purposes of the TCHRA are
nearly identical to its federal counterparts, the legislature intended federal
precedent to be used when construing the statute. 71 As the Austin Court of
Appeals has observed,
[t]he stated purposes of the Texas [Commission on Human Rights] [A]ct
suggest that the state legislature intended it to conform to the policies

contained in the federal act; therefore, [the court] may consider how the
federal act is implemented under clauses similar to those at issue in the Texas
act.n

Thus, "[clonsequently, complaints arising and filed under state law
receive substantially equivalent treatment to those arising and filed under
federal law. 7 3
III. PAST SUPREME COURT INTERPRETATIONS
Since neither the FAA nor employment discrimination statutes speak to
the effect of arbitration agreements on statutory causes of action by
individuals or by the EEOC, 4 the judiciary has stepped in to fill the gap.75
Against the backdrop of the "liberal federal policy favoring arbitration

68. Id. §21.251(a)(1)-(2).
69. Id. §21.258(a)(1), (b)(l) (Vernon 1996).
70. id. § 21.2585(a)(1)-(2) (Vernon Supp. 2003).
71. Conover, supra note 49, at 691; see TEx. LAB. CODE ANN. § 21.005 (Vernon 1996) ('This
chapter does not relieve agovernment agency or official of the responsibility to ensure nondiscrimination
in employment as required under another provision of the state or federal constitutions or laws.') Id.
72. Eckerdt v. Frostex Foods, Inc., 802 S.W.2d 70, 72 (Tex. App.-Austin 1990, no writ).
73. Conover, supra note 49, at 692 (citing Elstner v. Southwestern Bell Tel. Co., 659 F. Supp.
1328, 1345 (S.D. Tex. 1987), aff'd, 863 F.2d 881 (5th Cir. 1988)).
74. See FAA, 9 U.S.C. §§ 1-16 (2000); Title VII of the Civil Rights Act, 42 U.S.C. § 2000e
(2000); ADA, 42 U.S.C. §§ 12101-12208 (2000), § 12209 (2000), 12210-12213 (2000); ADEA, 29 U.S.C.
§§ 621-624 (2000). The Texas Commission on Human Rights does not mention the effect of arbitration
agreements on statutory causes of action either. See TEX. LAB. CODE ANN. § 2 1.001 (Vernon 1996), §§
21.002-.0035 (Vernon Supp. 2003), §§ 21.004-.009 (Vernon 1996), § 21.010 (Vernon Supp. 2003), §§
21.051-.124 (Vernon 1996), § 21.125 (Vernon Supp. 2003), §§ 21.126-.258 (Vernon 1996), § 21.1585
(Vernon Supp. 2003), §§ 21.259-.306 (Vernon 1996), §§ 21.401-.556 (Vernon Supp. 2003).
75. See, e.g., EEOC v. Waffle House, Inc., 534 U.S. 279 (2002); Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20 (1991); EEOC v. Frank's Nursery & Crafts, Inc., 177 F.3d 448 (6th Cir. 1999); EEOC
v. Kidder, Peabody & Co., 156 F.3d 298 (2d Cir. 1998) abrogated by EEOC v. Waffle House, 534 U.S.
279 (2002).
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agreements,"76 the Supreme Court's decision in Alexander v. Gardner-Denver
Co." indicated a willingness to lessen the FAA's burden on an individual
bringing a Title VII claim.' Later, however, in Gilmer v. Interstate/Johnson
Lane Corp.,7 the Court limited Gardner-Denver's holding to collective
bargaining agreements and refused to allow an individual's ADEA claim to
overcome a private employment arbitration agreement. °
In the past, *theSupreme Court has used the following test to determine
if an individual's statutory claim is appropriate for arbitration: "Having made
the bargain to arbitrate, the party should be held to it unless Congress itself
has evinced an intention to preclude a waiver of judicial remedies for the
statutory rights at issue."8' As Gilmer indicates, an individual who has signed
a valid compulsory arbitration agreement will be barred from bringing his
own civil suit under Title VH. 2 However, the Court did not rule whether this
test is applicable to the EEOC's enforcement bf Title VII on behalf of an
individual where the EEOC is not a party to the arbitration agreement."3
A. Alexander v. Gardner-Denver Co.
In 1974, the Supreme Court in Alexander v. Gardner-DenverCo." was
faced with deciding "under what circumstances, if any, an employee's
statutory right to a trial de novo under Title VII may be foreclosed by prior
submission of his claim to final arbitration."" This decision was based on the
premise of a nondiscrimination clause of a collective-bargaining agreement. 6
Ultimately, the Court determined that the employee did not forfeit his right to
bring the cause of action in a court just because he pursued his grievance to
conclusion under the collective-bargaining agreement.8 "
The Court considered the purposes and legislative history of Title VII
and determined that "[tihere is no suggestion in [Title VII's] statutory scheme
that a prior arbitral decision either forecloses an individual's right to sue or
divests the federal courts of jurisdiction.""8 In addition, the Court stated that

76. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625 (1985) (quoting
Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983)).
77. 415 U.S. 36(1974).
78. Id.
79. 500 U.S. 20(1991).
80. Id.
81. Id. at 26 (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,
628 (1985)).
82. 500 U.S. 20 (1991).
83. See id.
84. 415 U.S. 36 (1974).
85. Id. at 38.
86. Id.
87. Id. at 49.
88. Id. at 47.
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given the high priority of Title VII's policy, allowing an individual to pursue
his grievance in multiple forums was consistent with Title VII's goals.89 In
deciding that a mandatory waiving of rights under Title VII was against public
policy, the Court stated uwe think it clear that there can be no prospective
waiver of an employee's rights under Title VII.""
Although the resolution of this case was not based on a private arbitration
agreement, the Court's comments on the insufficiency of the arbitral forum
for Title VII claims are cause for mention. The Court stated that "arbitral
procedures, while well suited to the resolution of contractual disputes, make
arbitration a comparatively inappropriate forum for the final resolution of
rights created by Title VII. 9m The Court believed that the fact finding process
in arbitration is not equivalent to judicial fact finding.9 In an arbitration, the
record is not as complete, the rules of evidence do not apply, and discovery,
cross-examination, and testimony under oath are limited.93 Thus the Court
concluded that arbitration provides a less appropriate forum for resolving Title
VII issues than the federal courtrooms.9 Although Gardner-Denverdid not
involve the FAA, it set strong precedent disfavoring arbitration for the
resolution of Title VII claims.95
B. Gilmer v. Interstate/Johnson Lane Corp.
Seventeen years after Alexander v. Gardner-DenverCo., the Supreme

Court again entertained the issue of arbitration as an appropriate forum for
employment discrimination claims in Gilmer v. Interstate/JohnsonLane

Corp.' This time the Court's decision was based on a private arbitration
agreement under the Age Discrimination in Employment Act (ADEA). 7
89.

Id. at 47-48.

90. ld. at 5l.
91. Id. at 56.
92. Id. at 57.
93. Id. at 57-58.
94. Id. at 58.
95. Id. at 36-60.
96. 500 U.S. 20(1991).
97. Id. at 23. ADEA enforcement is substantially similar to that under Tide VII. Compare ADEA,
29 U.S.C. § 626 (2000) and the Fair Labor Standards Act, 29 U.S.C. §§ 211 (b), 216, and 217 (2000), with
Tide VII, 42 U.S.C. § 2000e-5 (2000). Butsee 29 U.S.C. § 626(cXl) (2000) (precluding individuals from
filing suit under ADEA after the EEOC has filed suit or from intervening in EEOC's suit). Thus, most
circuits that have addressed the conflict between arbitration agreements and individual claims of
employment discrimination have decided that "Gilmer [involving an ADEA claim] applies to Title VII
actions with equal force.* EEOC v. Frank's Nursery & Crafts, Inc., 177 F.3d 448,454 n.2 (6th Cir. 1999)
(citing Patterson v. Tenet Healthcare, Inc., 113 F.3d 832, 837 (8th Cir. 1997)). But see Duffield v.
Robertson Stephens & Co., 144 F.3d 1182 (9th Cir. 1998) (holding Title VII does not allow mandatory
arbitration of civil rights claims), cert. denied,525 U.S. 982 (1998) and 525 U.S. 996 (1998). Because the

ADA incorporates the powers, remedies, and procedures' of Tide VII, Gilmer applies to ADA claims also.
See Frank's Nursery & Crafts, Inc., 177 F.3d at 454 n.2; ADA, 42 U.S.C. § 12117(a) (2000). An
important distinction between the enforcement schemes of the ADA and the ADEA involves at what points
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Gilmer was hired as manager of Interstate/Johnson, a financial services
company, pursuant to an employment contract which contained an agreement
that employment disputes would be subject to arbitration." He was fired at
the age of sixty-two and filed a charge with the EEOC for violation of his
rights under the ADEA." When the EEOC did not file suit, Gilmer filed suit
in federal district court.' ° Interstate/Johnson moved to compel Gilmer to
arbitration under the FAA based on the arbitration agreement in his
employment contract.' The Supreme Court affirmed the Fourth Circuit's
decision to reverse the district court and compelled Gilmer to arbitration. 02
In doing so, the Court held that the FAA precludes ADEA complainants
bound by arbitration agreements from pursuing private causes of action and
that agreements to arbitrate age discrimination claims should be enforced.' 3
First, noting the need for "a healthy regard for the federal policy favoring
arbitration, " "' the Court determined that Congress had not "evinced an
intention to preclude a waiver ofjudicial remedies" in the text of ADEA or its
legislative history. 5 Second, the Court stated that there is no inherent
inconsistency between the policies of the FAA and the ADEA."I° After all,
the Court reasoned, the complainant may still pursue her statutory cause of
action, but only in the arbitral forum. 7 Finally, although the EEOC was not
a party in Gilmer, the Court stated that it was "unpersuaded by the argument
that arbitration will undermine the role of the EEOC in enforcing the
ADEA." °s The Court posited that the ADEA does not require the EEOC's
involvement in all employment disputes and that many disputes are settled
without any EEOC involvement.1' 9 In any event, the Court observed that
ADEA claimants, even though precluded from filing private suits, are still free
to file charges with the EEOC."0

the EEOC and the aggrieved individual may file their respective suits. See EEOC v. U.S. Steel Corp., 921
F.2d 489, 494 n.4 (3d Cir. 1990). Under the ADA, the EEOC may sue only if a charge is filed by the
aggrieved individual; if the EEOC files suit the employee may intervene to represent his individual
interests. See 42 U.S.C. § 2000e-5(l)(I). Under the ADEA, however, the EEOC may sue based on a
charge filed or merely on any information it receives. 29 C.F.R. § 1626.4 (2002). If the EEOC files suit,
the employee's right to sue terminates and the employee may not intervene. See 29 U.S.C. § 626(c)(1).
98.
99.

102.
103.
104.

500 U.S. at 23.
Id.
See id.
Id. at 24.
Id. at 23-24.
See id.at 27.
Id. at26.

105.

Id.

100.
101.

106. Id. at 27.
107. Id. at 28. The Court also dismissed Gihner's argument that arbitration procedures were
inadequate. Id. at 30-33.
108. Id. at28.

109.

Id.

110.

Id.
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After Gilmer, it is clear that unless the EEOC decides to take up her
cause, the employee who enters into an arbitration agreement will be
compelled to arbitrate her ADEA claims."' The different outcomes in Gilmer
and Gardner-Denver,however, raised further questions: How does Gilmer's
limitation on private suits under the ADEA reconcile with the GardnerDenver Court's disfavor for arbitration under Title VII and does Gilmer
extend to preclude the EEOC's right to sue for money damages under the
ADA when the employee signs an arbitration agreement? The unenviable task
2
of answering those questions, and others, fell to the federal circuit courts."
C. Other Decisions: Occidental Life Insurance Co. v. EEOC and
General Telephone of the Northwest, Inc. v. EEOC
During the interim seventeen year period between Alexander v. GardnerDenver Co. and Gilmer v. Interstate/JohnsonLane Corp., two Supreme Court
decisions "recognized the difference between the EEOC's enforcement role
and an individual employee's private cause of action.""3 Although not
4
involving arbitration agreements, OccidentalLife Insurance Co. v. EEOC "
and General Telephone of the Northwest,Inc. v. EEOC"5 indicate the court's
awareness of the EEOC's important public purpose and the independent
6
statutory power it must exercise in enforcing its statutory directives."
In OccidentalLife, the EEOC filed suit in federal district court on behalf
of a female employee, alleging sex discrimination.' 17 After a failed attempt
to conciliate, the EEOC filed suit after California's one-year statute of
limitations had run." 8 The Supreme Court held that the suit was not time
barred and allowed the EEOC to continue its cause of action."19 The Court
stated that "the EEOC does not function simply as a vehicle for conducting
litigation on behalf of private parties" and that imposing variable state time
limitations on the EEOC would undermine its statutory obligations.'2"
General Telephone involved another EEOC sex discrimination claim,
this time on behalf of all female employees of General Telephone in four
states.' 2' General Telephone appealed the circuit court's ruling that the EEOC
did not have to obtain certification as class representative in order to bring the

111.
112.
113.
114.
115.
116.
117.

See id. at 26.
See discussion infra Part IV.
EEOC v. Waffle House, Inc., 534 U.S. 279, 287 (2002).
432 U.S. 355 (1977).
446 U.S. 318 (1980).
See OccidentalLife, 432 U.S. at 368; see also Gen. Tel. Co. of the N.W., Inc., 446 U.S. at 324.
Occidental Life, 432 U.S. at 357-58.

118. Id.
119. Id.at 358, 373.
120. Id. at 368-69.
121. Gem Tel. Co. ofthe N.W., Inc., 446 U.S. at 321.
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suit, as allegedly required by Rule 23 of the Federal Rules of Civil
Procedure.'" The Supreme Court affirmed the circuit court, holding that "the
EEOC is not merely a proxy for the victims of discrimination and that [its]
enforcement suits should not be considered representative actions subject to
Rule 23."'" The Court reasoned that compliance with Rule 23 was not
necessary because the EEOC "need look no further than [Title VII's
enforcement provisions] for its authority to bring suit in its own name," even
for the purpose of seeking relief for a group of affected individuals.' 24
IV. THE CIRCUIT COURTS' SPLIT

Since Gilmer v. Interstate/JohnsonLane, Inc. was decided, several circuit
courts have addressed the effect of private arbitration agreements on the
EEOC's role in resolving employment discrimination disputes. 2 ' Where
employee-complainants had submitted to and resolved their statutory claims
through previously agreed-to arbitration, circuit courts have uniformly limited
the EEOC's claim to injunctive relief only, holding that res judicata and
mootness bar the agency's pursuit of victim-specific relief.'2 But even where
the aggrieved employee had not yet settled his claim through the agreed-to
arbitration, the Second and Fourth Circuit Courts have extended Gilmer's
limitation on private suits to restrict the EEOC's claim to injunctive relief
under the ADA, even though the EEOC was not a party to the arbitration
agreements.'
While acknowledging the EEOC's independent statutory
122.

See id. at 322-23.

123.
124.

Id.at 326.
Id. at 324.

125. See Merrill Lynch, Pierre, Fenner & Smith, Inc. v. Nixon, 210 F.3d 814 (8th Cir. 2000), cert.
denied, 531 U.S. 958 (2000); EEOC v. Waffle House, Inc., 193 F.3d 805 (4th Cir. 1999), cert. granted,
532 U.S. 941 (2001), reversed and remanded, 534 U.S. 279 (2002); EEOC v. Frank's Nursery & Crafts,
Inc., 177 F.3d 448 (6th Cir. 1999); EEOC v. Kidder, Peabody & Co., 156 F.3d 298 (2d Cir. 1998).
126. See, e.g., Nixon, 210 F.3d at 815 (holding res judicata precludes EEOC from bringing suit
under Title VII for monetary damages but not injunctive relief where employee had submitted his claim
to arbitration and pursued it to final resolution); EEOC v. Goodyear Aerospace Corp., 813 F.2d 1539, 1540
(9th Cir. 1987) (holding that an employer-employee settlement agreement rendered moot EEOC's claim
for backpay'but not its pursuit of injunctive relief against employer accused of violating Title VII). For
cases involving employment discrimination claims outside of the arbitration agreement context, see EEOC
v. N. Gibson Sch. Corp., 266 F.3d 607, 615 (7th Cir. 2001) (holding that privity between employee and
EEOC 'precludes the EEOC from seeking monetary relief [under the ADEA] that is not available to the
individual.'); EEOC v. Johnson & Higgins, Inc., 91 F.3d 1529, 1542 (2d Cir. 1996) (holding that EEOC
could bring ADEA suit where aggrieved individuals had not filed charges or supported EEOC's suit);
EEOC v. U.S. Steel Corp., 921 F.2d 489, 490 (3d Cir. 1990) (holding that res judicata precluded
individuals who had fully litigated their own claims under ADEA from obtaining relief ina later EEOC
action based on the same claims).
127. See Waffle House, Inc., 193 F.3d at 812-13; Kidder, Peabody & Co., 156 F.3d at 303 ('mo
permit an individual, who has freely agreed to arbitrate all employment claims, to make an end run around
the arbitration agreement by having the EEOC pursue [victim-specific relief] on his or her behalf would
undermine the Gilmer decision and the FAA.'). See supra note 97 for the distinction between the
enforcement schemes of the ADA and the ADEA. Even given the two statutes' substantially similar goals
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authority, these Second and Fourth Circuits grounded their decisions on
striking the right balance between "competing public interests - the interest in
allowing the EEOC broad authority to pursue actions to eradicate and prevent
employment discrimination and the interest in encouraging parties to
arbitrate.""28
The Sixth Circuit, however, reached a different conclusion: Claims for
monetary damages, such as backpay, both pecuniary and non-pecuniary, and
reinstatement, can be maintained by the EEOC notwithstanding the existence
of a mandatory arbitration agreement. 9 So, while the circuit courts agreed
that the EEOC can always bring a suit for injunctive relief, even if the
employee signed an arbitration agreement, 30 they disagreed as to the EEOC's
right to seek victim-specific relief. Underlying this split in the circuit courts
is the ongoing tension between the "liberal federal policy favoring
arbitration"'3 and the public policy aimed at aggressively eradicating
3
workplace discrimination.
Before discussing the Supreme Court's resolution to this conflict, the
Fourth Circuit's reasons for precluding the EEOC from seeking employeespecific relief will be considered first, followed by the Sixth Circuit's reasons
for allowing those claims to proceed.
A. EEOC Precludedfrom Seeking Victim-Specific Relief
EEOC v. Waffle House, Inc. presented the Fourth Circuit with an issue
of first impression.3 4 The EEOC filed suit against Waffle House under the
ADA after receiving a charge from Baker complaining that his discharge
violated the ADA.' Baker had been employed pursuant to an application,

but distinct enforcement apparatuses, it is unclear that resolution of the issue at hand would have been the
same had the Fourth and Sixth Circuits and the Supreme Court been facing claims made under the ADEA,
rather than the ADA. Cf EEOC v. Waffle House, Inc., 534 U.S. 279, 285, 287 (2002) (analyzing claim
made under the ADA but abrogating the Kidder, Peabody & Co. decision, where the Second Circuit held
that because of an employment arbitration agreement, the EEOC was precluded from seeking monetary
damages under the ADEA).
128. Kidder, Peabody & Co., 156 F.3d at 303; see Waffle House, Inc., 193 F.3d at 812.
129. See Frank'sNursery & Crafts, Inc., 177 F.3d at 448.
130. See id.at 455; Waffle House, Inc., 193 F.3d at 806-07; Kidder, Peabody & Co., 156 F.3d at
301; Goodyear Aerospace Corp., 813 F.2d at 1540.
131. Compare Frank'sNursery & Crafts, Inc., 177 F.3d at 468, with Waffle House, Inc., 193 F.3d
at 807.
132. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625 (1985) (quoting
Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983)).
133. See Title VII, 42 U.S.C. § 2000e (2000); ADA, 42 U.S.C. §§ 12101-12208 (2000), § 12209
(2000), § 12210-12213 (2000); ADEA, 29 U.S.C. §§ 621-634 (2000).
134. Waffle House Inc., 193 F.3d at 806. The court also noted the split between the Second and
Sixth Circuits. Id.
135. Id. at 807.
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which contained a mandatory arbitration agreement. 3 6 Two weeks after
Baker suffered a seizure at work, he was discharged.' 37 The EEOC's suit for
violation of Baker's rights under the ADA sought: "(1) a permanent
injunction barring Waffle House from engaging in employment practices that
discriminate on the basis of disability;.

.

. (3) backpay and reinstatement for

Baker; (4) compensation for pecuniary and non-pecuniary losses suffered by
Baker; and (5) punitive damages."' s In response, Waffle House filed a
petition to compel arbitration under the FAA, and to stay litigation.'39 The
district court denied the motions and on interlocutory appeal,"4° the Fourth
Circuit held, first, the arbitration agreement between Baker and Waffle House
did not bind the EEOC to arbitrate and, second, the EEOC was precluded from
prosecuting Baker's individual claims in court. 4 '
In holding that the EEOC was not compelled to arbitrate, the court
looked at the enforcement structure of Title VII and the roles of both the
EEOC and individual employees within that scheme.'42 First, the court
endorsed the Supreme Court's statement in General Telephone of the
Northwest, Inc. v. EEOC that "the EEOC does not act merely as a proxy for
the charging party but rather seeks to 'advance the public interest in
preventing and remedying employment discrimination.'

"'"4

The court found

the EEOC's independent authority to enforce the ADA unquestionably
clear.'" Second, the court analyzed the 1972 amendments to Title VII, which
place limits on individual suits once the EEOC gets involved,'45 finding that
they place primary reliance on the EEOC to enforce the ADA, not on private
lawsuits.'" Therefore, the "scope of the public interest exceeds that of the
individual's interest."' 47 Third, the court found that in spite of the EEOC's
power to sue independently, the individual's private remedies are still
preserved under the ADA. 4 The court distinguished the ADA's enforcement
scheme from the ADEA's, observing that while the charging party may
intervene in the EEOC's ADA suit, 149 it may not intervene or even file an
136.
137.

Id.
Id.

138.

Id. at 807-08.

139.
140.
141.

Id.
at 808.
Id.
Id. at 813.

142.
143.

Id. at 809-12.
Id. at 809 (quoting Gen. Tel. Co. of the N.W., Inc. v. EEOC, 446 U.S. 318, 331 (1980)).

144.

Id.

145. Id. at 809-11. For example, once the EEOC files suit, the charging party is prohibited from
filing individual suit and may only intervene in the agency's civil action. Id. at 810 (citing 42 U.S.C. §
2000e-5(f)(1) (2000)). The EEOC regulations also prevent the charging party from withdrawing from the
EEOC's suit without the agency's consent. Id. (citing 29 C.F.R. § 1601.10 (2002)).
146. Id. at 809 (citing EEOC v. Gen. Elec. Co., 532 F.2d 359, 373 (4th Cir. 1976)).
147. Id.at810.
148. Id.
149. Id. (citing § 2000e-5(O(I)).
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individual suit once the EEOC sues under the ADEA.' 5 ° In other words, under
the ADEA, the EEOC has "representative responsibilities," while the ADA
"has no similar feature." 5 ' Rather, the ADA maintains a dual enforcement
scheme, and the EEOC and the charging party "are not interchangeable
plaintiffs.""' Thus, because the EEOC's interest is not derivative of Baker's,
the EEOC cannot be forced to arbitrate.'53
The court made several additional points in holding the EEOC free from
arbitration." It observed the lack of any requirement to arbitrate in either the
ADA or Title VII,'" and found persuasive that neither the Second nor Sixth
Circuits had concluded that an arbitration agreement allows a court to bind the
EEOC to arbitrate under the FAA." 6 Finally, the court found support in
Gilmer v. Interstate/JohnsonLane Corp.'s prohibition of individual suits (by
ADEA claimants who had agreed to arbitrate their claims) and Gilmer's
corresponding recognition that complainants may still file a claim for relief
with the EEOC. 57 Gilmer's stance, the court reasoned, gave credence to the
proposition that the EEOC's suit may serve broad societal goals in court that
an individual suit is "not equipped nor perhaps intended, to accomplish."'58
Despite freeing the EEOC from having to arbitrate, the Fourth Circuit
also held that the FAA limits the EEOC's push for judicial remedies to
injunctive relief.'5 In arriving at that conclusion, the court analyzed how the
policy of enforcing arbitration agreements affects the EEOC's important role
in eradicating discrimination. Specifically, the court examined whether the
EEOC was vindicating public or private interests in seeking victim-specific
damages." ° The court noted that arbitration agreements may not restrict the
EEOC from vindicating the public interest in eradicating workplace
discrimination through measures such as injunctive relief.'6 ' However, the
role of the EEOC in vindicating the individual interests of the charging party,
such as seeking reinstatement and backpay, competes with the policy of
enforcing arbitration agreements.'62 The court went on to observe that to
permit the EEOC to prosecute Baker's individual claims, which Baker had
contracted to arbitrate, would "trample" the policy favoring arbitration and
that only a stronger anti-discrimination policy would justify allowing the

150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.

Id. (citing 29 U.S.C. § 626(cX1) (2000)).
Id. at 810 n.2 (citing EEOC v. U.S. Steel Corp., 921 F.2d 489, 494 & n.4).
Id. atSl0-11.
Id. at 811.
Id. at 811-12.
Id. at811.
Id.
Id. at 811-12.
Id. at 811.
Id. at812.
Id.
Id. at 812-13.
Id. at 812.
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EEOC "to do for Baker what Baker could not have done himself."163 Although
the Fourth Circuit did acknowledge a public interest in the EEOC's pursuit of
individual damages, the court viewed it as "less significant than an EEOC suit
seeking large-scale injunctive relief."'" In the end, the court held that the
FAA's policy of enforcing arbitration agreements outweighed the EEOC's
right to bring suit for individual relief because the EEOC is seeking to enforce
primarily a private, not public, interest. 6 ' The Fourth Circuit's holding was
appealed to the Supreme Court and reversed.'"
B. EEOC Not Precludedfrom Seeking Victim-Specific Relief
When the Sixth Circuit considered the issue in EEOC v. Frank'sNursery
& Crafts,Inc.,' 67 it reached the opposite conclusion.'" The court found that
the EEOC may seek make-whole relief for the charging party, even though the
employee had agreed to arbitrate her employment disputes. 69 The court's
holding was founded upon the compelling public interest in obtaining victimspecific awards from a discriminating employer. 7 '
In Frank'sNursery, the EEOC brought an action against Frank's Nursery
& Crafts, Inc. based on a charge filed by Adams.'
Adams, an AfricanAmerican, complained that she was discriminated against on the basis of her
72
race when she was bypassed for a promotion in favor of a white individual.
The EEOC brought a Title VII action, seeking a permanent injunction,
backpay, other compensatory relief, and punitive damages.' Frank's Nursery
& Crafts, Inc. moved to compel Adams to arbitrate pursuant to the FAA and
the arbitration provision in her employment application.'74 The district court
granted the motion, precluding the EEOC from bringing suit because Adams
had agreed to arbitrate.' 75 The Sixth Circuit reversed, stating that "the plain
language of Title VII and the unequivocal intent of Congress [indicate] that
the EEOC should possess an independent right to eradicate employment
discrimination on behalf of the public interest."7 6
163. Id.
164. Id.
165. Id.
166. Waffle House, Inc., 193 F.3d at 805, cert. granted, 532 U.S. 941 (2001), reversed and
remanded, 534 U.S. 279 (2002). For arguments before the Court and the Court's opinion, see the
discussion infra Parts V-VI.
167. 177 F.3d 448 (6th Cir. 1999).
168. Id. at 468.
169. Id.
170. Id. at 466.
171. Id. at 453.
172. Id.
173. Id.
174. Id. at 453-54.
175. Id. at 454.
176. Id. at 455.
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The court began its opinion by analyzing the Title VII enforcement
scheme and the EEOC's powerful role in eliminating discrimination under
Title VII.'" The court made the following points: (1)an individual, after
filing a charge, may not sue without first receiving a "right to sue letter" from
the EEOC, 78 (2) the EEOC decides which cases it will pursue in
court-effectively deciding on which cases the individual may sue,7 (3) any
contracts the individual made giving her right to file a charge with the EEOC
are void as against public policy,' and (4) because the individual may not
withdraw her complaint without the EEOC's consent, the individual is thus
prevented from taking away the EEOC's enforcement authority.' Like the
Fourth Circuit, the court acknowledged the EEOC's independent power to file
82
suit.
The court also emphasized the importance of the EEOC's role by
In
reviewing the legislative history of Title VII's 1972 amendments.'
considering amending Title VII, Congress realized the inadequacy of the pre1972 voluntary approach to eliminating employment discriminationlu and that
it was a "major flaw" not to grant the EEOC "meaningful enforcement powers"
Congress also noted that
in the original Title VII enforcement scheme.'
employers "shrugged off" the EEOC and "relied upon the unlikelihood of the
parties suing them."" 6 In response to these concerns, Congress gave the
EEOC the right to bring suit in federal court to enforce Title VII, yet retained
a cause of action for the aggrieved individual. 8 7 The court found that
Congress's provision of this "alternative enforcement procedure" did not
diminish Congress's intent to place total authority with the EEOC to decide
which cases to pursue. 8 The court concluded that allowing an individual
(employer) to take away the EEOC's right to represent an interest broader
than the individual's would allow the individual to control whether and when
the EEOC may vindicate the public interest, and thus would "undo the work
of Congress in its 1972 amendments."8 9

177. Id. at 455-56.
178. Id. at 456 (citing Rivers v. Barberton Bd. of Educ., 143 F.3d 1029, 1032 (6th Cir. 1998)).
179. Id.
180. Id.(citing EEOC v. Cosmair Inc., L'oreal Hair Care Div., 821 F.2d 1085, 1090 (5th Cir. 1987)
and EEOC v. Goodyear Aerospace Corp., 813 F.2d 1539, 1542-43 (9th Cir. 1987)).
181. Id. (citing 29 C.F.R. § 1601.10 (2002)).
182. See id. at 455-56; EEOC v. Waffle House, Inc., 193 F.3d 805, 809 (4th Cir. 1999), cert.
granted,532 U.S. 941 (2001), reversedand remanded,534 U.S. 279 (2002).
183. Id. at 456-58.
184. Id. at 457 (citing H. REP. No. 92-238, at 3 (1971), reprinted in 1972 U.S.C.C.A.N. 2137,
2139).
185. Id. (citing S.REP. No. 92-415, at 4 (1971)).
186. Id. (citing H. REP. No. 92-238, at 8 (1971), reprinted in 1972 U.S.C.C.A.N. 2137, 2144).
187. Id. at 457.
188. Id. at 457-58.
189. Id.at 459.
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The Sixth Circuit then addressed the right of the EEOC to seek monetary
relief on behalf of the employee." After noting, as did the Fourth Circuit
court in EEOC v. Waffle House, Inc., that the EEOC, not a party to the
arbitration agreement, cannot be compelled to arbitrate under the FAA, 9' the
court rejected the notion that Gilmer v. Interstate/JohnsonLane Corp. limits
the EEOC to actions for equitable relief."92 The court pointed to Gilmer's
acknowledgment of the individual's right to file a charge with the EEOC,
notwithstanding the existence of a prior arbitration contract.193 Based on this
acknowledgment and Title VII's enforcement scheme, the court determined
that uthe filing of a charge automatically gives rise ... to the power of the
EEOC to bring its own lawsuit."'" And that power carries with it the EEOC's
right to seek monetary relief, especially if the agency is to effectively
eradicate discrimination."95 The Sixth Circuit relied on the Supreme Court's
decision in Albemarle PaperCo. v. Moody," where the Court determined that
u[b]ackpay has an obvious connection" with the purposes of Title VII 97 in
achieving an equality of employment and the removal of barriers to
employment.'" The Albemarle Court also stated that suits for backpay are
appropriate to protect the public interest because "[i]f employers faced only
the prospect of an injunctive order, they would have little incentive to shun
practices of dubious legality."' 99 Monetary awards can act as a "spur or
catalyst which causes employers .. .to self-examine their employment
practices and endeavor to eliminate, so far as possible, the last vestiges of an
unfortunate and ignominious page in this country's history."2t ° Moreover,
Congress would not have authorized the EEOC to seek monetary awards if it
thought that injunctive remedies alone could effectively abolish employment
discrimination.20 '
In sum, through the legislative history and congressional intent behind
Title VII's amendments as well as the strong public interest in seeking money
damages for individuals, the Sixth Circuit viewed the EEOC as having an
independent and paramount right to sue to protect the public interest in its

190.
191.
192.
193.
194.
195.
196.
197.

Id.at 459-67.

198.

Id. (quoting Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (197 1)). Albemarle involved

Id. at 459-61.
Id.at461.
Id.
Id.at 461-62.
See id.at 466.
422 U.S. 405 (1975).
422 U.S. at417.

a class action to remedy alleged race discrimination under Title VII but did not involve arbitration
agreements. See id. at 405-06.
199. Id.
200. Id.at418 (quoting United States v. N.L. Indus.,-Inc., 479 F.2d 354, 379 (8th Cir. 1973)).
201. Frank'sNursery & Crafts, Inc., 177 F.3d at 466.
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own name.2" 2 "In essence, [the court's] interest in protecting, as a matter of

public policy, the EEOC's power to guide the course of every Title VII action
outweighs the interest in enforcing Adams' private promise to arbitrate
against the EEOC."0 3
Prior to the Supreme Court's implicit affirmation of the Sixth Circuit's
holding,2" the Sixth Circuit was the first court to hold that the EEOC may
seek victim-specific relief irrespective of an employee's agreement to
arbitrate his claims.2 5
V. ARGUMENTS BEFORE THE U.S. SUPREME COURT

The issue as to whether the FAA precludes the EEOC from seeking
monetary damages under the ADA when the employee signs an arbitration
agreement was presented to the U.S. Supreme Court in 2001 in the case of
EEOC v. Waffle House, Inc.' 6 The Court considered the Fourth and Sixth
Circuit cases, petitioner EEOC's brief, respondent Waffle House's brief, and
numerous amicus briefs.' The following discussion examines several of the
arguments put forth by the EEOC and Waffle House and a question presented
by the Supreme Court during oral arguments.
A. EEOC's Brief
On appeal, the first of the EEOC's two major contentions centered
around its disagreement with the Fourth Circuit's conclusion that the EEOC's
pursuit of victim-specific damages under Title VII conflicted with the policy
of the FAA.20° The EEOC first argued that the Fourth Circuit's decision
contravenes the very nature of Title VII.2° The EEOC pointed to the text,
history, and congressional intent underlying Title VII and its 1972
amendments as incontrovertible support that the EEOC has the independent
and superior authority not only to file civil suit but also to determine when to
file suit, where to file suit, and what remedies to seek. l0 The EEOC stated

202. See id. at 461.
203. Id.
204. See discussion infra Part VI.
205. See Merrill Lynch, Pierre, Fenner & Smith, Inc. v. Nixon, 210 F.3d 814 (8th Cir. 2000), cert.
denied, 531 U.S. 958 (2000); EEOC v. Waffle House, Inc., 193 F.3d 805 (4th Cir. 1999), cert. granted,
532 U.S. 941 (2001), reversed and remanded, 534 U.S. 279 (2002); Frank'sNursery & Crafts, Inc., 177
F.3d 448, 468 (6th Cir. 1999); EEOC v. Kidder, Peabody & Co., 156 F.3d 298, 303 (2d Cir. 1998).
206. EEOC v. Waffle House, Inc., 532 U.S. 941 (2001), reversed and remanded, 534 U.S. 279
(2002).
207. Waffle House, Inc., 534 U.S. 279, 281 (2002).
208. Brief for Petitioner at*15, EEOC v. Waffle House, Inc., 532 U.S. 941 (2002) (No. 99-1823),
available at 2001 WL 603394.
209. Brief for Petitioner at *17-23, Waffle House, Inc., (No. 99-1823).
210. Id; see also Frank'sNursery & Crafts, Inc., 177 F.3d at 459-67.
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that the plain text of Title VII "does not limit the relief available to the EEOC
or otherwise distinguish the relief available to the EEOC from the relief
available to a private litigant."2 ' The EEOC suggested, moreover, that if
Congress believed that only certain remedies would vindicate the public
interest, it could have structured the ADA so that "only a subset of remedies
was available to the EEOC." 12 But, as the ADA clearly reads, the EEOC can
pursue victim-specific relief, regardless if the employee intervenes."'
Furthermore, "Title VII addresses with great precision the fora in which the
EEOC may bring suit."" 4 Therefore, Congress left the choice of forum
exclusively to the EEOC without influence or control from a private
individual.2 t 5 In light of the vast discretion that Congress gave the EEOC in
enforcing Title VII through civil suits, the EEOC's counsel could only
conclude that the Fourth Circuit's decision allowing individuals to manipulate
that enforcement through arbitration arrangements abrogated Congress's
2 16
directives in Title VII.
The EEOC added that Title VII is consistent with the FAA because the
FAA's pro-arbitration policies are "fully vindicated by holding the
complainant to his agreement to arbitrate."2 7 If the aggrieved individual
attempts to pursue her claims separately, she will naturally be compelled to
arbitration.'
But the EEOC, not a party to the arbitration contract, stands on
a different footing.219 The EEOC's counsel asserted that, indeed, the violation
of the FAA does not lie in permitting the agency to seek make-whole relief
but instead in forcing the EEOC to the arbitration table.'
Finally, even if
there is an inconsistency between Title VII and the FAA, the EEOC argued
that there is no justification for elevating congressional arbitration policy over
the text of Title VII,11 given the EEOC's superior enforcement rolem and the
"overriding public interest in equal employment opportunity."'
The EEOC's second contention focused on the compelling public interest
in seeking victim-specific relief.2 24 Reinstatement of the employee, for
example, "sends a powerful message to the entire workplace . . . that

211.
212.
213.
214.
5(0(3).
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.

Brief for Petitioner at i8, Waffle House, Inc., (No. 99-1823).
Id. at*19.
Id. at *20; see 42 U.S.C. § 198 1a(a)(2), (b)(1) (2000).
Brief for Petitioner at "21, Waffle House, Inc., (No. 99-1823); see also42 U.S.C. § 2000eBrief for Petitioner at *21, Waffle House, Inc., (No. 99-1823).
See id. at *22-23.
Id. at *23.
See id. at *24-25.
See id. at 025-26.
Id. at '24.
See id. at $26-27.
Id. at 026.
Id. (quoting Gen. Tel. of the N.W., Inc. v. EEOC, 446 U.S. 318, 326 (1980)).
Id. at 027.
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disfavored individuals cannot be removed from the workplace."' Regarding
backpay, the EEOC's counsel quoted the Supreme Court: "Back pay...
serves both deterrence and ... compensation objectives" 6 and provides the
"spur or catalyst which causes employers ... to endeavor to eliminate, so far
as possible, [their discriminatory practices]." 22" The EEOC also analogized
the public interest in assessing punitive damages against a discriminating
employer to the public benefits of punishing tortfeasors, as both serve as
strong deterrents to future abuses.2s
On a practical level, the EEOC feared that allowing the Fourth Circuit's
position to stand would severely compromise the agency's enforcement
abilities and threaten "to relegate the EEOC to its pre-1972 state." 9 Not only
could an employer effectively immunize itself from any EEOC suit for
damages via a "company-wide mandatory arbitration program,"' 0 but it could
also "undercut the EEOC's ability to police respondent's compliance with the
antidiscrimination statutes.""'
Finally, the EEOC saw no "countervailing policy considerations" that
support limiting the EEOC to seek mere injunctive relief.12 For instance, any
awards that an employee may have obtained through prior arbitration would
not lead to "windfall gains" or double recovery for the employee because a
court would adjust the relief accordingly. 23 Neither is the policy promoting
judicial economy and efficiency injured by allowing an EEOC suit for
damages. 2 4 EEOC's counsel argued to the contrary, stating that allowing the
EEOC to seek both an injunction and damages in a single action might cause
the complainant to "forego the arbitral forum altogether."2"
B. Waffle House's Brief
Respondent Waffle House's arguments revolved around its unwaivering
endorsement of the lower court's balancing approach in easing the tension
between the competing policies of arbitration and ADA enforcement. 6
Waffle House first urged the Court to take cognizance of the national policy
favoring arbitration, stating that the "FAA's command leaves no room for the

225.
226.
227.
228.
229.
230.
231.
232.
233.
234.
235.
236.
99-1823),

Id. at '31.
Id. at 031 (quoting McKennon v. Nashville Banner Publ'g Co., 513 U.S. 352, 358 (1995)).
Id. (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405,417-18 (1975)).
See id. at *32.
Id. at *37.
Id. at 033.
Id. at *34.
Id. at 038.
Id.
Id. at *39.
Id.
See Brief for Respondent at *12-37, EEOC v. Waffle House, Inc., 532 U.S. 941 (2002) (No.
available at 2001 WL 799217.
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exercise of discretion by a court,"21"and that "it is far too late in the day for
[the] EEOC to insist individuals may not effectively vindicate their rights in
arbitration." 8 Waffle House's counsel based its assertion on the Supreme
Court's decision in Gilmer and other cases holding individual claims pursued
239
under statutes with broad remedial goals are appropriate for arbitration.
Here, counsel argued, Baker must be held to his agreement to arbitrate his
individual claims and the EEOC should not be able to do for Baker what
Baker cannot do for himself, i.e. prosecute in court for damages without
regard to Baker's success in arbitration.240
Waffle House's argument then focused heavily on the Fourth Circuit's
proper harmonization of the text and policies of the FAA and Title VII. 24 1
Because both statutes are" 'capable of co-existence' ... both must be given
effect.2 4 2 Counsel dispelled the EEOC's reliance on the amendments to Title
VII for the agency's proposition that Congress's paramount concern was that
the EEOC have the primary enforcement role. 43 Counsel pointed to Title
VII's provision for concurrent jurisdiction in federal and state courts as well
as Title VII's express authorization of "the courts, not [the] EEOC, to
determine the 'appropriate' relief, if any, to which the agency may be entitled
in a lawsuit." 244 Waffle House also pointed to the retention of the private
cause of action in the 1972 amendments as indication that Congress never
intended to "elevate [the] EEOC to a higher plane than private litigants."2 4
Rather, Congress's paramount concern was not the EEOC's superiority, but
that "individuals [be able] to obtain quick and effective relief from
discrimination."2 Indeed, both Title VII and the ADA promote arbitration
as a mechanism for complainants to obtain expeditious relief: "Where
appropriate and to the extent authorized by law, the use of alternative means
of dispute resolution, including . . .arbitration, is encouraged to resolve
2 47
disputes arising under this Act."
Waffle House concluded that by precluding the EEOC from seeking
victim-specific relief for Baker while allowing the EEOC to seek injunctive
237. Brief for Respondent at*13, Waffle House, Inc., (No. 99-1823).
238. Id.at*14.
239. Id. at*15. Waffle House, Inc., cited to Gilmer v. lnterstateJohnson Lane Corp., 500 U.S. 20
(1991) (upholding private arbitration of ADEA claims); Mitsubishi Motors Corp. v. Soler ChryslerPlymouth, Inc., 473 U.S. 614 (1985) (endorsing private arbitration of antitrust claims); and
Shearson/Amcrican Express v. McMahon, 482 U.S. 220 (1987) (embracing private arbitration of claims
under the Securities Exchange Act of 1934 and the Racketeer Influenced and Corrupt Organizations Act).
240. Brief for Respondent at *14, Waffle House, Inc., (No. 99-1823).
241. See id.
at *16-36.
242. Id. at *18.
243. Id. at *22.
244. Id. at *18-19.
245. Id. at *22.
246. Id. at *24.
247. Id. at "21 (quoting ADA 42 U.S.C. § 12212 (2000)); see also Civil Rights Act of 1991, Pub.
L. No. 102-166, § 118, 105 Stat. 1081 (1991).
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relief in court, the Fourth Circuit properly gave effect to both the FAA and
Title VII and offered a "reasoned and balanced approach . . . in
accommodating the important federal policies embodied in these statutes."2 48
The EEOC may still obtain declaratory and injunctive relief in court while
Baker may still seek all individual remedies through arbitration.249 Thus, in
arguing that "complete relief is available," 21° counsel also dispelled the
EEOC's implication that injunctive relief is ineffective to fully protect the
" ' Violating a Title VII injunction does not result in a mere
public interest.25
slap on the wrist. 2 Rather, such violations "are punishable as civil contempt,
subjecting the violator to fines and other sanctions."253
Finally, counsel asserted that an arbitration agreement precludes an
EEOC lawsuit because that agreement is analogous to a settlement
agreement. 2 When an aggrieved employee settles her case, she waives her
right to recover further damages in court, and the EEOC is estopped from
recovering those damages.255 The same result should apply, Waffle House
argued, where the employee waives her right to seek judicial relief by entering
into an arbitration arrangement. 256
C. Question PresentedDuring OralArguments
During the oral arguments presented in October 2001, the Supreme Court
focused on one main question: How is an arbitration agreement similar to, or
different from, a settlement agreement? 257
Counsel for the EEOC differentiated the two." Whereas an agreement
to settle extinguishes any claim to relief, an arbitration agreement does not. 259
Instead, it is only a forum selection provision." EEOC's counsel argued that
the EEOC is not bound by forum selection provisions and can pursue its
claims in court, and the court can then determine if the employee may
intervene to represent his individual interests or instead go to arbitration.26'

248. Id. at $35-36.
249. Id. at 024-25.
250. Id. at *25.
251. Id. at025-27.
252. See id. at 027.
253. Id.
254. Id. at *31.
255. Id.
256. Id.
257. See Transcript ofOral Arguments at *3-56, EEOC v. Waffle House, Inc., 534 U.S. 279 (2002)
(No. 99-1823), available at 2001 WL 1262396.
258. See id. at *3-28.
259. Id. at 19.
260. Id.
261. Id. at*22.
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Counsel for Waffle House likened the arbitration agreement to a
settlement agreement.262 Waffle House argued that it is inaccurate to
characterize an arbitration agreement as a mere choice of forum provision. 263
Like a settlement contract, it represents a bargained-for exchange that both the
employee and the EEOC must respect. 2 "
If the employee's conduct in settling his dispute limits the remedies that
the EEOC may seek, which Waffle House argued that it does, then the
employee's conduct in agreeing to pursue his claims in arbitration must also
"limit the ability of the EEOC to seek remedies in a case." 21 Thus, the
employee's prior assent to pursue his claims in the arbitral forum does not
mean that he can "hand off the ball to the EEOC and have the EEOC do for
him what he cannot do for himself."'
VI. THE U.S. SUPREME COURT GIVES THE EEOC THE GREEN LIGHT
The Supreme Court laid the issue to rest on January 15, 2002 in EEOC
v. Waffle House, Inc." ' in a six-to-three decision. 2" Reversing the Fourth
Circuit, the Court held that private arbitration agreements do not preclude the
EEOC from seeking victim-specific relief in court under the ADA.2 69
The Court's decision was based on four grounds.27 First, the
incorporation of the Title VII enforcement scheme into the ADA and the 1991
ADA amendments "unambiguously authorize the EEOC to obtain [victimspecific] ... relief.""' The Court discussed its prior decisions in Occidental
Life Insurance Co. v. EEOC and General Telephone of the Northwest, Inc. v.
27 2
EEOC as further supporting the EEOC's independent statutory authority.
The Court stated that against the backdrop of those decisions, Congress
enlarged the available remedies to include compensatory and punitive
damages in 199 1.2 Nothing in either the statutes or those cases "suggest that
the existence of an arbitration agreement between private parties materially
changes the EEOC's statutory function or the remedies that are otherwise
2
available." 1

262.
263.

See id. at *28-54.
Id. at *42.

264.

See id.
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267.
268.
269.
270.
271.
272.
273.
274.

See id. at 41.
Id. at *45.
534 U.S. 279 (2002).
Id. at 281.
Id. at 279.
Id. at 282-98.
Id. at 287.
Id. at 287-88; see Other Decisions supra Part III.C.
Waffle House, Inc., 534 U.S. at 288.
Id.
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Second, while the Court acknowledged the national pro-arbitration
policy, it observed that it is the language of the agreement, not the FAA, that
designates disputes subject to the contract."" The FAA in no way authorizes
courts to force arbitration on any parties not listed in the agreement nor does
it mention enforcement by public agencies. 76 Thus, because the FAA only
applies to parties to the agreement, it does not place "any restriction on a
nonparty's choice of ajudicial forum."'"
Third, the Court rejected the Fourth Circuit's "competing policies"
analysis. 2 s The Court posited that "some of the benefits of arbitration are
already built into the EEOC's statutory duties," namely, the mandatory
conciliation process.' 9 Further, the EEOC files suit in only a small fraction,
less than two percent, of all employee charges and that "permitting the EEOC
access to victim-specific relief.., will have a negligible effect on the federal
policy favoring arbitration." 2s0
The Court characterized the EEOC as "the master of its own case."28"
Relying on Title VII's provision giving the EEOC exclusive jurisdiction of
filed charges for 180 days 2u and the unavailability of a complainant's
independent cause of action after the EEOC files suit,2 the Court declared the
EEOC "in command of the process. " ' The Court recognized that if the
employee could control the EEOC's suit, respondent's argument might be
persuasive. 25 The Court also dismissed the dissent's interpretation of Title
VIi's words " 'appropriate' relief" as limiting the determination of remedies
to a court.21 The Court pointed out that this limiting language is not found in
the separate statutory section authorizing compensatory and punitive damages
under the ADA. 28 7 In response to the dissent's argument that the permissive
words "may recover" in Title VII supports prohibition of make-whole relief,
the Court stated that "if 'appropriate' and 'may recover' can be read to support
respondent's position, then any discretionary language would constitute
authorization for judge-made, per se rules."2 18 Rather, such language merely
refers to the trial judge's discretion to calculate relief in a particular case, not

275.
276.
277.
278.

Id. at 289.
Id.
Id.
Id. at 290-96.

279. Waffle House. Inc., 534 U.S. at 290 n.7.
280. Id.
281. Id. at291.
282. Id.; 42 U.S.C. § 2000e-5(e)(1) (2000).
283. Waffle House, Inc., 534 U.S. at 291; 42 U.S.C. § 2000e-5(f)(i) (2000).
284. Waffle House, Inc., 534 U.S. at 291.
285. Id. at 292.
286. Id. (quoting Brief of Respondent at *19, Waffle House, Inc., (No. 99-1823)); 42 U.S.C. §
2000e(g)(l) (2000).
287. Waffle House, Inc., 534 U.S. at 292; 42 U.S.C. § 1981a(b)(I) (2000).
288. Waffle House, Inc., 534 U.S. at 292.
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the judge's unwarranted promulgation of a categorical rule precluding a
certain type of relief.. 9
The Court found "the line drawn by the Court of Appeals between
injunctive and victim-specific relief [as creating] an uncomfortable fit with
[that court's] avowed purpose of preserving EEOC's public function while
favoring arbitration."' " The Court viewed the Fourth Circuit's "compromise
solution" as, in effect, converting "a forum selection clause into a waiver of
a nonparty's statutory remedies."" Rather than "split[ting] the difference" as
the lower court did, the Court was persuaded that the EEOC vindicates
important public interests when it sues for victim-specific relief.2" The Court
held that "[t]o hold otherwise would undermine the detailed enforcement
scheme created by Congress simply to give greater effect to an agreement
between private parties that does not even contemplate the EEOC's statutory
function."29 3
Finally, the Court did not fully accept Waffle House's contention at oral
arguments that an arbitration contract be treated like a settlement
agreement.21' The Court acknowledged that an employee's "conduct may
have the effect of limiting the relief that the EEOC may obtain. 2 95 For
example, if the employee "had failed to mitigate his damages, or had accepted
a monetary settlement . . . " any relief obtained by the EEOC would be
reduced by those amounts.' Baker, however, had not entered into arbitration
or settlement negotiations.' The Court thus viewed as still open the question
of "whether a settlement or arbitration judgment would affect the validity of
the EEOC's claim or the character of relief the EEOC may seek."298 In
concluding its opinion, though, the Court reiterated its position that the EEOC,
with its "exclusive authority over the choice of forum and the prayer for relief
once a charge has been filed," does not stand in the employee's shoes. 2"
Furthermore, principles of mootness, resjudicata, and mitigation, whether or
not applicable to EEOC claims, do not detract from the EEOC's independent
authority or "render the EEOC a proxy for the employee."3°°
The dissent argued that the EEOC is bound to the employee's arbitration
agreement because the agency cannot do "on behalf of an employee that which
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an employee has agreed not to do for himself."30 ' The dissent further
contended that the plain language of Title VIi's enforcement provision makes
clear that a court, not the EEOC, is authorized to determine the "appropriate"
remedy in any particular case.3 2 The dissent stated that "[flor while the
EEOC has the statutory right to bring suit, .. . it has no statutory entitlement
to obtain a particular remedy."3 3 Thus, the EEOC was precluded from
seeking victim-specific relief in the judicial forum. 04
V11. CONCLUSION

The Supreme Court has solidified the extensive powers of the EEOC,30 5
and has given the agency the green light to root out disability discrimination
in the workplace through civil suits for victim-specific damages. 3 While an
employment arbitration agreement may preclude the employee from pursuing
her individual claims in court,3"7 it will not preclude the EEOC from filing suit
for employee-specific relief on behalf of that employee?"
As major federal precedent, Waffle House has implications for all players
in the employment discrimination law arena in Texas. 9 Bolstered by the
Supreme Court's recognition of the strong public interest component in
lawsuits for monetary damages, the Texas Commission on Human Rights
(TCHR) and the EEOC may choose to accomplish their goals through more
frequent litigation. However, a drastic increase in litigation is unlikely, given
the existing widespread use of alternative dispute resolution (ADR) in the
workplace setting 0 ' and the fact that both the TCHR and the EEOC must
undertake mandatory conciliation processes before going to court.3 '
Texas attorneys working in the employment discrimination field can no
longer be afforded assurances, to the extent that they were before Waffle
House, that disputes will be fully resolved through arbitration. The EEOC or
the TCHR may take an employee's claims for damages before a judge in the
courtroom. Furthermore, the employer's attorney may be defending against
301. Id. at 298.
302. Id. at 301.
303. Id.
304. Id. at 303-04.
305. See id.
at 291-92.
306. See id.
at279.
307. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991).
308. Waffle House, Inc., 534 U.S. at 279.
309. See discussion supra Part II.C.
310. See Garry Mathiason & George Wood, Arbitration in Employment Settings: Implications of
Circuit City and Waffle House, 59 Bench & B. Minn. 21. 23-24 (2002). TCHR also encourages ADR.
See TEX. LAB. CODE ANN. § 21.203 (Vernon 1996) (,The use of alternative means of resolution, including
settlement negotiations, conciliation, facilitation, mediation, fact-finding, minitrials, and arbitration, is
encouraged to resolve disputes arising under this chapter."). Id.
311. See 42 U.S.C. § 2000e-5(b) (2000); TEx. LAB. CODE ANN. §§ 21.207, 21.251(2) (Vernon
1996).
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the EEOC or the TCHR and not the employee, unless the employee is
permitted to intervene.
Texas employers need to continue to be careful in preparing employment
contracts1 2 and in implementing procedures for preventing and handling
employment discrimination disputes." 3 While a properly drafted arbitration
agreement will preclude an employee from bringing a statutory cause of
action, the EEOC now holds a "trump card" in that it may seek monetary
damages in court on behalf of the employee.3"4 As a result, effective ADR
procedures are even more important to today's employer."'
Finally, the Supreme Court has offered aggrieved employees an
opportunity to obtain backpay, reinstatement, compensatory, and punitive
damages through the EEOC, regardless of their agreement to arbitrate.31 6
Aggrieved employees and their attorneys should not, however, be filled with
false expectations. Of the 79,896 charges of employment discrimination filed
in 2000, the EEOC filed suit in only 291."" In addition, of the 1,930 charges
of employment discrimination filed with TCHR in fiscal year 2001, TCHR did
not once file civil suit.3"'

312. See Dana T. Blackmore, An Employer's Guide to Understanding the Arbitration ofStatutory
Employment Claims, 13 World Arb. & Mediation Rep. 103, 107-08 (2002) (supplying contract drafting
advice for pre-dispute arbitration clauses).
313. See Mathiason & Wood, supra note 310, at 24 (making recommendations to employers on
incorporating arbitration into resolving discrimination claims).
314. See id. at 23. Mathiason and Wood assert that although Waffle House may be a 'short-term
setback" for employers, the long-term benefits for arbitration are significant. Id. at 24. The EEOC can
bring 'unresolved workplace issues into the federal courts to establish new case precedents .... These
precedents in turn will guide arbitrators, who are likely to handle the vast volume of disputed cases." Id.
315. Seeid. at24.
316. EEOC v. Waffle House, Inc., 534 U.S. 279 (2002).
317. Id. at 290 n.7. For a guide on the required elements of an employment discrimination claim
under Title VII, the ADA, and the ADEA, see Texas Commission on Human Rights, A Legal Guide to
Case Analysis in Employment Discrimination (2002), available at http://tchr.state.tx.us/pubsIggd.pdf.
318. Texas Commission on Human Rights, 2001 Annual Report (2001), available at
http://tchr.state.tx.us/arpt/arl I .htm.

