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1. INTRODUCTION

In her address to a national meeting of administrative law judges, Justice
Bea Ann Smith of the Third Court of Appeals in Austin highlighted the
significant role of those judges in the administrative system as they hear and
rule upon contested cases:

The cases you hear are to be decided by applying statutory laws and agency
rules to the facts as you find them, according to rules of procedure and
overarching legal and constitutional principles. They are not to be decided
by your personal views or by the partisan views of any of the parties,
however rich or powerful they may be. By protecting the integrity of the
process, administrative law judges promote confidence and trust in the
administrative system.

Protecting the integrity of the process was a fundamental motivation for
the legislative creation of the State Office of Administrative Hearings (SOAH)
in 1991.2 The Texas Attorney General has held that the legislature intended
to create an agency to be an independent judiciary to conduct fair and
impartial hearings? Because contested case hearings had previously been
conducted by administrative law judges (ALJs) who were also employees of
the very agency that was party to the case, "[t]hat system created at least an
appearance of unfairness."4 The mission statement of SOAH is therefore "to
conduct fair, objective, prompt, and efficient hearings and alternative dispute
resolution (ADR) proceedings and to provide fair, logical, and timely
decisions. '

I. Justice Bea Ann Smith. A Few Remarks on Not Minding Your Own Business, Address Before
the NationalAssociation of Administrative Law Judges, 3 TEX. TECH J. TEX. ADMIN. L. 121, 123 (2002).

2. F. Scott McCown & Monica Leo, When Can an Agency Change the Findings or Conclusions
of an Administrative Law Judge?, 50 BAYLOR L. REV. 65, 67-68 (1998).

3. See Ron Beal, Issuing a Proposal for a Decision: An Analysis of the Power of an
Administrative Law Judge in Rendering Proposed Findings in a Contested Case Proceeding, 2 TEX. TECH
J. TEX. ADMIN. L. 209, 213 (2001) Ihereinafter Issuing a Proposal for a Decision) (citing Op. Tex. Att'y
Gen. No. DM-231 (1993)).

4. McCown & Leo. supra note 2, at 67.
5. State Office of Administrative Hearings. Strategic Plan, 11 I, at http://www.soah.state.tx.us/

StratPlan/ASPO3toO7/PlanBodyO3toO7.htm (last modified Apr. 14, 2003) [hereinafter Strategic Plan].
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Throughout the past decade, a critical balance of power concerning
rulings in contested cases has gradually shifted between the authority of the
SOAH ALJs and that of the administrators of the agencies, whether
commissioners or boards.' First, the legislature has significantly expanded
SOAH's jurisdiction and responsibilities.7 Second, in order to protect the
independence of the SOAH ALJs, the legislature has also enacted limits on the
authority of other agencies to change the recommendation (proposal for
decision) issued by an AL. 8 Third, some agency administrators have
authority to change the recommendations of the AU whereas previously that
authority did not exist, either by expansion of that authority through statute,'
or by expression of rationale in the agencies' rules which are reflected in the
Texas Administrative Code.' °

This comment will review developments in the evolving relationship
between the agencies and the SOAH ALJs regarding agency modifications of
the ALJs' findings of fact or conclusions of law expressed in a proposal for
decision in a contested case, or alternately, agency rejection of the proposal
altogether." Based upon the most recent judicial opinions and changes ill
administrative rules, the following sections will analyze the deference an
agency must give to the SOAH AU proposal for decision and the standards
that apply to changes to such a proposal an agency makes in issuing its final
order in a case. Then, this comment will examine amendments to agency
rules which detail criteria for agency administrators to change a proposal for
decision from a SOAH ALl. Finally, a focus on one agency's rules and court
criticism of the board's application of those rules will reveal an inherent
conflict between the agency and the independent hearing examiner (the AL).
First, however, a review of the mandate for independent ALJs is in order,
followed by a summary of sources of authority and an outline of the
Administrative Procedure Act (APA) rulemaking process.

6. See infra discussion Parts IV-VI.
7. Strategic Plan, supra note 5, 18.
8. TEX. GOv'T CODE ANN. § 2001.058 (Vernon 2000).
9. See TEX. GOV'T CODE ANN. § 815.511 (Vernon 2003). See discussion infra Part IV.A.2. The

Texas Employees Uniform Group Insurance Benefits Act stipulates how contested cases are handled
specifically for insurance coverage claims. TEX. INS. CODE Art. 3.50-2 (Vernon 1981 & Supp. 2003). This
act. though not a factor in the cases discussed in this comment, is an example of another statute that
supercedes the APA and grants more authority to the agency in a contested case ruling than that in the
APA. Id. § 4B.

10. TEX. Gov'T CODE ANN. § 2001.003, F. Scott McCown & Monica Leo, When Can an Agency
Change the Findings or Conclusions ofan Administrative Law Judge?: Part Two, 51 BAYLOR L. REV. 63,
72 (1999) [hereinafter McCown & Leo Part II].

II. This comment centers on the SOAH AU who does not hear cases for the Public Utility
Commission or the Texas Commission on Environmental Quality because Different statutes and more
specialized rules govern the ALJs when they work with the PUC and TCEQ, and these statutes and rules
are not considered in the discussion throughout the comment. See TEX. GOV'T CODE ANN. §§ 2001.047.
2003.049 (Vernon 2000).
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I1. SOAH ALJS AS DECISIONMAKERS

As amended in 1999, the legislative description of SOAH is the
following: "A state agency created to serve as an independent forum for the
conduct of adjudicative hearings in the executive branch of state
government." 2 The language of the law further states that the purpose of
SOAH is "to separate the adjudicative function from the investigative,
prosecutorial, and policymaking functions in the executive branch in relation
to hearings that the office is authorized to conduct." 3 The statute which
grants SOAH the authority to conduct these hearings identifies them as
hearings for "contested case[s]," " defined as proceedings in which the "legal
rights, duties, or privileges of a party are to be determined by a state agency
after an opportunity for adjudicative hearing.""

Originally, SOAH was charged with presiding at hearings for those
agencies that do not have at least one employee whose only duty is to serve
as a hearing officer. 6 In 1995, the legislature created two new special
divisions within SOAH to conduct contested case hearings for two major
regulatory agencies, the Public Utility Commission (PUC)"7 and the Texas
Natural Resource Conservation Commission, renamed the Texas Commission
on Environmental Quality (TCEQ). 8 In addition, SOAH not only hears
contested cases from multiple agencies, but also hears some cases involving
contract claims against public entities and serves as third-party neutrals in
some ADR processes."

Clearly, as "an invisible judiciary," SOAH has been challenged with a
responsibility that requires the highest of professional competence to
discharge.2" To ensure high standards of judicial conduct, SOAH has adopted
an ALJ Code of Conduct that is modeled after the Texas Code of Judicial
Conduct, the Model Code of Conduct for Hearings Officers, and parts of the
Texas Rules of Civil Procedure.2' In addition, SOAH has implemented a
career plan to attract professionals to the role of an ALJ.22

Because the scope of the subject matter of cases is broad, the ALJs are
organized in teams so that they work with cases in which they have subject
expertise.23 Furthermore, beyond having a license to practice law in Texas,

12. TEX. GOV'T CODE ANN. § 2003.021(a) (Vernon 2000).
13. Id.
14. § 2001.058(b).
15. § 2001.003(1).
16. § 2003.021(b)(I).
17. § 2003.049.
18. § 2003.047.
19. Strategic Plan, supra note 5, 29.
20. J. Smith, supra note I, at 123.
21. Strategic Plan. supra note 5. 109.
22. Id. 71.
23. Id. 29.
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the attorneys who preside over the technical cases from the TCEQ and the
PUC must have expertise that qualifies them to hear and rule upon those
cases.24 Some of the agencies that use SOAH ALJs include the following:
Texas Workers' Compensation Commission (TWCC),25 Texas Department of
Insurance,-26 Texas Department of Transportation (TX-DOT),27 Texas
Department of Housing and Community Affairs, 2

' Teachers Retirement
System, 29 Texas Department of Human Services (TDHS),3 ° Employees
Retirement System,3 TCEQ,32 PUC,33 and many other state entities.34 Thus,
SOAH ALJs are the hearing officers in a multitude of contested cases
concerning state agency activities.

Ill. GENERAL ROLES OF THE ALJ AND THE AGENCY IN THE HEARING
PROCESS

The primary role of a SOAH AL 35 is to hear the case at bar, make
factual determinations, and issue a proposal for decision based upon the ruling
law.36 The law specifically provides that the ALJ has the power to "issue a
proposal for decision that includes findings of fact and conclusions of law.""
Since a SOAH ALJ is not an employee of an agency that is party to a
contested case hearing, the Administrative Procedure Act (APA) requires the
involved agency to provide the applicable rules or policies in writing to the
ALJ in order that the ALJ may apply the findings of fact and conclusions of
law to create the proposal for decision.38 The board then determines its final
order, based upon the ALJ's findings of fact and conclusions of law in the
proposal for decision without rehearing the evidence.39 In most cases, the
agency board or commission has delegated the role of factfinder to the ALJ

24. Id.
25. Id. 39.
26. Id.
27. Id.

28. Id.
29. Id.
30. Id. 42.
31. ld. 45.
32. Id. 46.
33. Id. 47.
34. Id. 34-37.
35. This comment centers on the SOAH AU who does not hear cases for the PUC nor the TCEQ.

See supra text accompanying note I I.
36. See RONALD L. BEAL. TEXAS ADMINISTRATIVE PRACTICE AND PROCEDURE § 8.3.2 (b)-(c)

(filed through release no. 3. December 2000).
37. TEx. GOV'T CODE ANN. § 2003.042(a)(6) (Vernon 2000).
38. § 2001.058(c).
39. § 2001.062 (allowing a board to issue a final decision without having read the entire record

or having heard the evidence when the final order is only adverse to the agency and not to any other party);
see generally, BEAL, supra note 36. at § 8.3.4, 8-43.
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as the hearing officer.40 Thus, the role of the ALJ as an independent judge is
"crucial to a fair adjudicatory hearing" because the ALJ must weigh the

evidence and determine credibility in deciding a case.
The evidence includes two different types of facts for examination. One

of these facts at issue is an adjudicative fact which is defined as those which
are specific to the case, and those which a jury would be expected to find.42

Such concrete adjudicative facts explain the unique facts about the particular
proceeding, naming who was involved, describing what happened, and other
specifics.43 Usually other facts are at issue as well, such as facts which have
broad policy implications44 or those which have been labeled "legislative
facts" because they help "determine the law's content and application." 4' An
adjudicative fact is often termed a "basic or underlying fact," and a legislative
fact is frequently labeled an "ultimate finding of fact."46

While the difference is not exact, the distinction between these two types
of facts is significant when analyzing the roles of the decisionmakers.47

Regarding the adjudicative facts, one authority has explained the roles of the
two decisionmakers in this manner:

It seems undisputed that the legislature no longer desires that the agency
board have the power to reverse such a finding merely because it disagrees
with how the ALJ weighed the evidence. Thus, in most contested cases, the
ALJ will be the sole trier of fact as to the basic underlying findings as to the
relevant and material issues involved in the dispute. The citizens of Texas
will now truly have the right to an impartial [decisionmaker] in determining
the weight of the evidence as to the basic underlying facts."'

Because legislative facts involve policy issues, the final ruling on those
facts is more appropriately made by the agency charged with implementing
that public policy.49 Although the ALJ does make findings of both types of
facts, courts have allowed an agency more leeway to make their own findings,
or to alter the AL's findings of legislative facts than to make equivalent
changes in adjudicative facts."0 The standard of judicial review of agency

40. Montgomery Indep. Sch. Dist. v. Davis. 34 S.W.3d 559, 564 (Tex. 2000).
41. Flores v. Employees Ret. Sys., 74 S.W.3d 532, 540 (Tex. App.-Austin 2002, pet. denied).
42. McCown & Leo, supra note 2, at 74; Flores, 74 S.W.3d at 539.
43. McCown & Leo Part II, supra note 10, at 69-70.
44. McCown & Leo, supra note 2, at 76; Flores, 74 S.W.3d at 539.
45. BLACK'S LAW DICTIONARY 611 (7th ed. 1999).
46. BEAL, supra note 36, at §8.3.2 (a), 8-29.0; see also West Tex. Util. v. Office of Pub. Util.

Counsel, 896 S.W.2d 261. 270 (Tex. App.-Austin 1995, writ withdrawn) (citing Wilson v. Metcalf, 257
S.W.2d 855, 858 (Tex. Civ. App.-Amarillo 1953, writ ref'd n.r.e)).

47. See McCown & Leo Part II, supra note 10 at 68-70.
48. BEAL. supra note 36, § 8.3.2, 8-37.
49. McCown & Leo. supra note 2, at 76-77.
50. BEAL. supra note 36, § 8.3.2 (a), 8-29.0.
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decisions is the substantial evidence review. "The agency's action will be
sustained if the evidence is such that reasonable minds could have reached the
conclusion that the agency must have reached in order to justify its action."'"
Thus, although an AL must interpret and apply agency rules and policies, an
agency's interpretation of its own policy or rule is presumed accurate, and, as
noted in BFI Waste Systems of North America, Inc. v. Martinez Environmental
Group, where the court stated that "if there is vagueness, ambiguity, or room
for policy determinations in the regulation, we will defer to the agency's
interpretation unless it is plainly erroneous or inconsistent with the language
of the rule." 2

Greater deference is accorded an agency in reviewing an AU's
conclusions of law." As the Austin Court of Appeals noted in Hunter
Industrial Facilities, Inc v. Texas Natural Resource Conservation
Commission, "[florcing the Commission to accept the hearing examiners'
conclusions of law, if reasonable, would destroy the Commission's discretion
to interpret the rules that the Commission itself has promulgated." 4

In summary, three elements of a hearing are subject to an AU's
judgment as follows: (1) findings of adjudicative facts, (2) findings of
legislative facts, and (3) conclusions of law." Placing these on a continuum
that plots the amount of discretion an agency may use in changing or rejecting
the AU's findings and conclusions, an agency has the least authority to alter
the findings of adjudicative facts, the agency has somewhat more authority to
alter the legislative facts, and it has the greatest leeway in changing the
conclusions of law.5 6

Therefore, while some deference is afforded to an agency in interpreting
its policies and rules and applying these to the conclusions of law, the AL
remains the independent judge who applies these rules and policies to the facts
of the case at bar." Not only is the AL free of agency supervision," but the
independent role of a SOAH AU is further cemented by the express
prohibition against an agency's "attempt to influence the finding of facts or

5I. City of League City v. Tex. Water Comm'n, 777 S.W.2d 802, 805 (Tex. App.-Austin 1989,
no writ) (quoting Tex. Health Facilities Comm'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 452-53
(Tex. 1984)); see also BEAL, supra note 36, § 8.3.2(a), at 8-28-29; McCown & Leo. supra note 2, at 75-77.

52. BFI Waste Sys. of N. Am., Inc. v. Martinez Envtl. Group, 93 S.W.3d 570, 575 (Tex.
App.-Austin 2002, pet. filed) (citing H.G. Sledge, Inc. v. Prospective Inv. & Trading Co.. 36 S.W.3d 597,
604 (Tex. App.-Austin 2000, pet. denied)).

53. See Hunter Indus. Facilities, Inc. v. Tex. Natural Res. Conservation Comm'n, 910 S.W.2d 96,
104 (Tex. App.-Austin 1995, writ denied).

54. Id.
55. See TEX. GOV'T CODE ANN. § 2001.141 (Vernon 2000); see also Beal, supra note 36, §

8.3.2(a), 8-23-36; McCown & Leo, supra note 2, at 71-76.
56. See discussion supra Part Ill.
57. TEX. GOV'T CODE ANN. § 2001.058(b) (Vernon 2000).
58. Id.

20031
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the ALJ's application of the law .. . except by proper evidence and legal
argument." 9

And finally, as far as the form of the proposal for decision is concerned,
the APA further specifies that within a proposal for decision "a statement of
the reasons for the proposed decision and of each finding of fact and
conclusion of law necessary to the proposed decision. " '° As Justice Smith
stated in her address to the ALJs, the role of the ALJ is the following:

You must write logically and persuasively so that your evidentiary
summaries, your findings of fact, and your conclusions of law will prevail
with the commission, board, or agency that makes the final decision, or
failing that, so that you can persuade the appellate court that the agency
should have adopted your proposal for decision.6'

IV. LAWS DETERMINING AGENCY DISCRETION REGARDING THE ALJ'S

PROPOSAL

A. The Administrative Procedure Act (APA) and Other Statutes

1. The APA

It is significant that the final order rendered by the agency, other than the
proposal for decision issued by the ALJ, "must withstand judicial scrutiny
upon a proper challenge filed in the court's system."6" Regarding the actual
form of the final decision, the APA requires that any decision that may
become a final order include separate statements of the factual findings and
the legal conclusions.63 As explained by the Austin Court of Appeals, reasons
for such a requirement include the following: (1) preventing an agency from
issuing a final order without properly and completely reviewing all of the
evidence, (2) documenting the factual findings that may be the basis for an
appeal, and (3) assisting the courts if they must review the case."

When an agency reviews a proposal for decision from a SOAH ALJ,
different standards apply to the agency's authority in determining its final
order.6" In general, the APA dictates the ability of an agency to vacate or

59. § 2001.058(d).
60. Id. § 2001.062(c) (emphasis added).
61. J. Smith, supra note 1, at 123.
62. BEAL. supra note 36, at 8-27.
63. TEX. GOV'T CODE ANN. § 2001.14 1(b) (Vernon 2000).
64. W. Tex. Util. v. Office of Pub. Util. Counsel, 896 S.W.2d 261, 270 (Tex. App.-Austin 1995,

no writ) (citing Tex. Health Facilities Comm'n v. Charter Medical-Dallas. Inc., 665 S.W.2d 446, 451-52
(Tex. 1984)).

65. See supra text accompanying note 5I; see generally BEAL, supra note 36, § 8.3.2 (explaining
the deference an agency accords a proposal for decision); McCown & Leo Part II. supra note 10, at 71-94
(discussing the APA requirements).
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modify an order.' However, in 1997, the legislature amended the pertinent
section of the APA so that two applicable versions of the law currently exist. 7

The new version took effect on September 1, 1997, and "applies only to a
contested case filed at an occupational licensing agency on or after that
date."6 For all other contested cases-those prior to that date or those
involving a nonoccupational licensing agency-the old law remains in effect. 9

The first standard, the old law, states that an agency "may change a finding of
fact or conclusion of law... or may vacate or modify an order . . . only for
reasons of policy."7 Much discussion has ensued over a definition of"policy"
in this context. The Austin Court of Appeals, in 1997, defined "policy" in
§ 2001.058 as "matter involving the public interest, such as a right, duty, or
expectation of the community at large derived, for example, from a statute
administered by the agency .... ."'I Although an agency may only alter an
AU proposal for decision "for reasons of policy," it is clear that the statute did
not withdraw all decision making power from agencies, because the statute
has granted the agency final, though appealable, authority. 2 The agencies are
charged with serving the public interest and, as noted by the Austin Court of
Appeals, "[a] primary function of administrative agencies is to translate
broadly stated legislative policies into more particular policies susceptible of
practical application." 3

The 1997 version of APA § 2001.058(e) delineates three criteria, one of
which an agency must meet in order to change the proposal for decision
whether that entails changing a finding of fact or a conclusion of law, or
modifying or vacating the order." These criteria do not conflict with the
original "for reasons of policy" standard; they are more specific." Section (f)
explains these criteria apply only to cases filed at an occupational licensing
agency on or after September I, 1997.76 An agency may make such a change
only if it determines one of the following: (1) the AU "did not properly apply
[n]or interpret applicable law, agency rules, written policies . . . or prior
administrative decisions," (2) "a prior administrative decision on which the

66. See TEX. GOV'T CODE ANN. § 2001.058 (Vernon 2000).
67. § 2001.058(e) historical note [Act of May 29. 1997, 75th Leg., R.S., ch. 1167, 1997 Tex. Gen.

Laws 4404].
68. Id
69. Id.
70. Id.
71. Employees Ret. Sys. v. McKillip, 956 S.W.2d 795, 800 (Tex. App.-Austin 1997, no pet.)

overruled by Sierra Club v. Tex. Nat. Res. Conservation Comm'n. 26 S.W.3d 684 (Tex. App.-Austin
2000, pet. granted).

72. BEAL, supra note 36, § 8.3.2. 8-27.
73. McKillip, 956 S.W.2d at 800 n.5.
74. TEX. GOVT CODE ANN. § 2001.058(e)(i)-( 3) (Vernon 2000).
75. Id.
76. § 2001.058(t) historical note [Act of May 29, 1997, 75th Leg.. R.S., ch. 1167, 1997 Tex. Gen.

Laws 4404].
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ALJ relied is incorrect or should be changed," or (3) "a technical error in a
finding of fact should be changed."7" In addition, the last line of the section
requires an agency to submit the "specific reason and legal basis for a change"
in writing.78 This new standard spells out the legislature's intent in the 1991
act; that the "agency has authority to change incorrect legal decisions, but
[adjudicative fact] decisions belong to the AL." 79

2. Other Statutes

In addition to the APA, the SOAH enabling act and each particular
agency's statute may determine the authority an agency wields when
reviewing a proposal for decision." For example, when it created the new
special divisions within the SOAH to handle contested case hearings for the
PUC and the TCEQ, the legislature also addressed to an extent, the
commissions' power to amend an ALJ's proposal for decision."

Because this comment analyzes cases involving the Employees
Retirement System (ERS), two statutes that were amended by the 76th
Legislature in 1999 to grant broader power to the ERS Board deserve review.
First, § 815.511 of the Texas Government Code addressing administrative
decisions in contested case hearings grants the following authority:

The board of trustees may modify or delete a proposed finding of fact or
conclusion of law contained in a proposal for decision submitted by an ALJ
or other hearing examiner, or make alternative findings of fact and
conclusions of law, in a proceeding considered to be a contested case under
Chapter 2001. The board of trustees shall state in writing the specific reason
for its determination and may adopt rules for the implementation of this
subsection. 2

The second statute amended in 1999, the Texas Employees Uniform
Group Insurance Benefits Act, contains exadtly the same wording to allow the
ERS Board broad decisionmaking power in deciding contested cases in
insurance coverage claims.83 This act, though not a factor in the cases
discussed in this comment, is an instance of another statute that supersedes the
APA and grants more authority to the agency in making a final a contested
case ruling than does the APA.84 Therefore, although the APA does outline

77. § 2001.058(e)(I)-(3).
78. § 2001.058(e).
79. McCown & Leo Part II, supra note 10, at 78.
80. TEX. Gov'T CODE ANN. §§ 2003.047, 2003.049 (Vernon 2000).
81. Id.
82. Id. § 815.511(a).
83. TEX. INS. CODE art. 3.50-2 § 4B (Vernon 2000 & Supp. 2003).
84. Id.
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agency authority in vacating or modifying an AL's proposal for decision, 5

other statutes may specify different standards. Thus, in this general context
of a variety of governing laws, it is necessary to examine all controlling
statutes for the standards applicable in each specific case.

B. Rules

1. Rulemaking in General

In addition to statutes, some agency rules documented in the Texas
Administrative Code (TAG) govern the ability of an agency to alter the ALJ's
proposal for decision.86 One of the major roles of administrative agencies is
to interpret general legislative policies to develop specific, detailed policies
stated in agency rules that can be applied to agency situations.87 Since
"policy" is a statutory basis for a board or commission's rendering of a final
order, policy expressed in an agency's rules may be the source of an agency's
rationale.8 Since all state agencies promulgate statements in the form of
reports, guidelines, memoranda, and other communications in the course of
their business, the Texas Administrative Procedure Act (TAPA) identifies
which statements are considered "rules" that must conform to TAPA
procedures for adoption and judicial review. 9

An agency rule may be adopted in accordance with the notice and
comment rule making process, the process which is documented in the Texas
Register, or it may be created as an ad hoc rule as a result of a contested case
proceeding.9 A rule created through notice and comment rule making is
binding on all similarly situated persons, while an ad hoc rule is not
automatically binding on all similarly situated persons but is applied on a
case-by-case basis.9 As explained by the Texas Supreme Court, the ad hoc
rule making is for exceptional cases, such as interpretation of a new rule, and
should be an exceptional method of creating agency rules. 2 Rulemaking
through the process of notice and comment is the method prescribed by the
TAPA, and that method of rulemaking is one reason the legislature enacted
the APA. 9

85. See discussion supra Part IV.A.2.
86. See McCown & Leo Part II, supra note 10, at 72-73.
87. Employees Ret. Sys. v. McKillip, 956 S.W.2d 795, 800 (Tex. App.-Austin 1997, no pet.)

overruled by Sierra Club v. Tex. Nat. Res. Conservation Comm'n, 26 S.W.3d 684 (Tex. App.-Austin
2000, pet. granted).

88. TEx. GOVT CODE ANN. § 2001.003(6)(a)(i) (Vernon 2000) (defining a rule as a "state agency
statement ... that: (i) implements, interprets, or prescribes law or policy.").

89. § 2001.003(6)(A)-(C).
90. Issuing a Proposal for a Decision, supra note 3, at 225.
91. Id.
92. Rodriguez v. Serv. Lloyds Ins. Co., 997 S.W.2d 248, 255 (Tex.1999).
93. Id.
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Statements of general applicability that "prescribe" or "implement" law
or policy are considered substantive rules in that they create new legal rights
and duties.' Some agency statements are considered procedural rules because
they set forth practice or procedure requirements that affect private rights or
procedures and are not limited to internal management or organization.9

Other agency statements are considered interpretive rules because they set
forth what the agency believes to be the intent of the legislature and they
impact the rights or procedures of individuals.96 Significantly, if an agency
statement is determined to be a rule-substantive, procedural, or interpretive
-under the TAPA, the agency is required to follow TAPA procedures for the
adoption of the rule and for judicial review of the rule. The resulting rule is
lawfully binding."'

2. Impact ofAgency Rules on Contested Case Final Orders

An agency may stipulate its policy through its rules, and generally these
rules are documented in the TAC.98 As the Texas Supreme Court has ruled,
the courts "construe administrative rules, which have the same force as
statutes, in the same manner as statutes."99 The Austin Court of Appeals
further elaborated this point when it held that "the agency interpretation
becomes a part of the rule itself and represents the view of a regulatory body
that must deal with the practicalities of administering the rule."'0'

V. CHANGES IN AGENCY RULES TO REFLECT AGENCY POLICY

In 1991, the legislature created SOAH and expressly restricted an
agency's authority to modify a proposal for decision "for reasons of policy." 0'
It was not surprising that such a "restriction on an agency's discretion was not
welcome."'0 2 Although, before, an agency was almost unfettered in its ability
to render decisions in contested case hearings, now the agency must meet at
least a policy standard for any change to an AL's proposal.'0 3  Because

94. Issuing a Proposal for a Decision, supra note 3. at 224.
95. Id. at 223.
96. Id. at 226.
97. Brinkley v. Tex. Lottery Comm'n. 986 S.W.2d 764, 769 (Tex. App.-Austin 1999, no pet.).
98. TEX. Gov'T CODE ANN. § 2002.011 (Vernon 2000).
99. Rodriguez, 997 S.W.2d at 254.

100. McMillan v. Tex. Natural Res. Conservation Comm'n, 983 S.W.2d 359. 362 (Tex.
App.-Austin 1998, pet. denied).

10 1. McCown & Leo Part II. supra note 10, at 71-72.
102. Id.
103. See generally McCown & Leo Part II. supra note 10, at 71-76 (discussing the "only for reasons

of policy" requirement); BEAL, supra note 36, at § 8.3.2 (explaining the deference an agency accords a
proposal for decision).
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agencies promulgate rules that express policies," one area of administrative
law that has changed in the past decade has been the addition of new rules and
the elaboration of existing rules articulating their policies."5 Whether these
rules are valid statements of the agencies' authority is another question.
Agencies may spell out policy rationale or procedural steps in their rules, but
any rule must only state policy or procedure within the scope of the agency's
authority, 06 as an agency must not expand its powers through rule
promulgation." 7

A. Patterns in Rule Changes

To investigate whether Texas administrative agencies have promulgated
rules outlining policy rationale for a board or commission to modify, or
wholly disregard a proposal for decision from an independent SOAH ALJ,
rule changes should be reviewed in the Texas Register. 8 Noticeable patterns
emerge when amendments to agency rules over the past decade are examined,
because often the language of the resulting rule of one agency matches
identically, or almost exactly, with the language of a rule of another agency.'
Frequently the matches occur among rules of somewhat related agencies, such
as the similarity among the rules of many of the examining boards." °

Following a review of many of these rule amendments, these "patterns" can
be classified into a few categories, although some defy comparison and have
little similarity to rules of other agencies.

1. The Most Prevalent Pattern

The pattern with the highest number of occurrences, including slight
variations in the wording, is one which basically is stated in the 1997 APA, I I'
and which is included in the rules of the Texas Board of Architectural
Examiners: Interior Designers, Texas Board of Architectural Examiners:
Landscape Architects, and Texas Board of Architectural Examiners:
Architects." 2 In these three instances, the rules were adopted effective

104. See TEX. GOv'T CODE ANN. § 2001.003(6) (Vernon 2000).
105. See McCown & Leo Part II, supra note 10, at 72.
106. BEAL, supra note 36, at § 4.8.4-42.
107. Id.
108. TEX. Gov'T CODE ANN. § 2002.011 (Vernon 2000). Ad hoc rules that are created initially

within a contested case proceeding are not the subject of this survey since those rules are not held binding
on all similarly situated persons and are only applied on a case by case basis. See Issuing a Proposalfor
a Decision. supra note 3. at 225, see discussion supra Part IV.B. I.

109. See infra Parts V.A. 1-3.
110. Id.
Ill. TEX. GOv'T CODE ANN. § 2001.058(e) (Vernon 2000).
112. 27 Tex. Reg. 5780 (2002) (22 TEX. ADMIN. CODE § 5.242) (proposed Dec. 28, 2001); 27 Tex.

Reg. 5777 (2002) (22 TEX. ADMIN. CODE § 3.232) (proposed Dec. 28. 2001); 27 Tex. Reg. 5774 (2002)
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September 19, 1996, with amendments effective July 7, 2002, and the
language is identical giving the Board the following authority:

(f)... The Board may change a finding of fact or conclusion of law made by
an AU or may vacate or modify an order issued by an AL only if the Board
determines:

(1) that the AL did not properly apply or interpret applicable law,
agency rules, written policies, or prior administrative decisions;
(2) that a prior administrative decision on which the AL relied is
incorrect or should be changed; or
(3) that a technical error in a finding of fact should be changed.

(g) If the Board makes a change to a finding of fact or conclusion of law or
vacates or modifies an order pursuant to subsection (f) of this section, the
Board must state in writing the specific reason and the legal basis for the
change." '3

The same wording allowing identical authority to the commissioner or
designee is present in the rules regarding final decisions for the Department
of Human Services." 4 With a slight variation, the same pattern occurs in the
rules for the Board of Dental Examiners and those for the Board of Pharmacy
in which no mention is made of the Boards' authority to "vacate or modify an
order," although the criteria for making any change is identical. In addition,
the Boards are also required to state their specific reason and legal basis in
writing." 5 A third variation of this pattern is present in the rules for the Board
of Nurse Examiners, in which the text expressly states that "[i]t is the policy
of the Board to change.., or to vacate or modify" the order."6 And finally,
the rules of the Teacher Retirement System cite the same criteria for changing
a proposal from an ALJ, but include one additional reason for making a
change, stating "that the change is needed based on a fiduciary responsibility
as a trustee of the TRS Trust established in the Texas Constitution.""'7 In
summary, eight agencies have adopted or amended their rules to allow their
boards or commissions to exercise discretion in determining final orders in

(22 TEX. ADMIN. CODE § 1.232) (proposed Dec. 28, 2001).
113. 27 Tex. Reg. 5780 (2002) (22 TEX. ADMIN. CODE § 5.242) (proposed Dec. 28, 2001); 27 Tex.

Reg. 5777 (2002) (22 TEX. ADMIN. CODE § 3.232) (proposed Dec. 28, 2001); 27 Tex. Reg. 5774 (2002)
(22 TEX. ADMIN. CODE § 1.232) (proposed Dec. 28, 2001).

114. 40 TEX. ADMIN. CODE § 79.1609 (2002) (Tex. Dep't of Human Servs., Proposals for Decision,
Final Decisions, and Final Orders).

115. 22 TEX. ADMIN. CODE § 107.51 (2002) (State Bd. of Dental Exam'rs, Findings of Fact and
Conclusions of Law); 22 TEX. ADMIN. CODE § 281.37 (2002) (State Bd. of Pharmacy, Hearing Conducted
by the State Office of Admin. Hearings).

116. 27 Tex. Reg. 3700 (2002) (to be codified at 22 TEX. ADMIN. CODE § 213.23) (proposed May
3, 2002) (Bd. of Nurse Exam'rs) (emphasis added).

117. 34 TEX. ADMIN. CODE § 43.45 (2002) (Teacher Ret. Sys., Final Decisions and Appeals to the
Bd. of Trustees).
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contested cases with text almost identical to that which the 75th Legislature
granted to occupational licensing agencies." 8

2. A Second Pattern

A second pattern is present in identical text in the rules of the State Board
of Medical Examiners, the State Board of Medical Examiners: Acupuncture,
and the State Board of Medical Examiners: Non-Certified Radiologic
Technicians.' Under the heading "Changes to Recommendation," the current
rules of these agencies declare that the it is the policy of the board "[t]o
protect the public interest and ensure that sound principles govern the decision
of the board.""'2 These rules state the following:

(d)... [lI]t shall hereafter be the policy of the board to change a finding of
fact or conclusion of law or to vacate or modify the proposed order of an
ALJ when the proposed order is:

(I) erroneous;
(2) against the weight of the evidence;
(3) based on unsound medical principles;
(4) based on an insufficient review of the evidence;
(5) not sufficient to protect the public interest; or
(6) not sufficient to adequately allow rehabilitation of the physician.

(e) Changes to proposed order. If the board modifies, amends, or changes
the ALJ's recommended order, an order shall be prepared reflecting the
board's changes, the board's justification(s) for the changes, and recorded in
the minutes of the meeting.'2'

The substance of this language was added to the State Board of Medical
Examiners rules in 1993 as documented in the Texas Register, to be effective
July 20, 1993. '22 The clearly stated purpose of the amendments was to permit
the Board to use "flexibility in rendering a decision."'23 The text in the Texas
Register declared that the new rules "will establish policy reasons, or legal
grounds, to enable the Board to disagree with the recommendation of the ALJ

118. TEX. GOV'T CODE ANN. § 2001.058(e) historical and statutory notes (Vernon 2000) [§ 3 of
Acts 1997, 75th Leg.. R. S.. ch. 1167].

119. 22 TEX. ADMIN. CODE § 183.11 (2002) (State Bd. of Medical Exam'rs: Acupuncture,
Procedure-Posthearing); 22 TEX. ADMIN. CODE § 187.34 (2002) (State Bd. of Medical Exam'rs, Final
Decisions & Orders); 22 TEX. ADMIN. CODE § 194.10 (2002) (State Bd. of Medical Exam'rs: Non-
Certified Radiologic Technicians, Procedure--Posthearing).

120. § 194.10 (noting that 22 TEX. ADMIN. CODE § 187.34 adds the word "medical" to the phrase
so that it reads ".. . sound medical principles." (emphasis added)).

121. § 187.37(d)-(e) (originally codified at § 187.34(d)-(e). See infra note 122).
122. 18 Tex. Reg. 4394 (1993) (to be codified at 22 TEX. ADMIN. CODE § 187.34) (proposed Apr.

20, 1993).
123. Id.
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on proposals for decision."' 2 4 Although other changes have been adopted,
effective January 6, 2002, this primary policy statement with its specified
rationale for board action to change an ALJ's proposal for decision has not
varied substantially since the original language was adopted in 1993. 125 Such
amendments to the TAC were an attempt to give the agency written policy
authority to critically review and subsequently alter the proposal of the ALJ
who heard the contested case.

Two other examining boards, the State Board of Social Worker
Examiners and the State Board of Examiners of Professional Counselors, have
nearly identical text to that of the boards of medical examiners.'26 Both omit
the word "vacate" in relation to a modification of the proposed order, and each
has one of the criteria omitted or altered, but the criteria are essentially the
same for the boards to use discretion in issuing a final order.'27 Thus, five
major examining boards have established virtually duplicate rules for making
changes to a proposal for a decision from an ALJ when deciding the final
order in a contested case.

3. Little or No Pattern

The search for agency rules such as those described above which
expressly grant a board or commission authority to change a recommendation
of a SOAH ALJ also yields some rules that have extremely general statements
with no reference to policy rationale at all. For example, the Finance
Commission rules state that the agency head(s) may do any of the following:

(I) adopt the proposal for decision and proposed final order, in whole or in
part;
(2) modify and adopt the proposal for decision and proposed final order, in
whole or in part;
(3) decline to adopt the proposal for decision and proposed final order, in
whole or in part;
(4) remand the proceeding for further examination by the ALJ, including for
the limited purpose of receiving additional briefing or evidence from the
parties on specific issues; or
(5) take another lawful and appropriate action with regard to the case. 2 '

124. Id. (emphasis added).
125. 22 TEX. ADMIN. CODE § 187.37(a)-(d) (2002).
126. § 781.707 (State Bd. of Soc. Worker Exam'rs, Action After the Hearing); § 681.220 (State Bd.

of Exam'rs of Prot'l Counselors, Action After the Hearing).
127. § 781.707 (State Bd. of Soc. Worker Exarn'rs, Action After the Hearing); § 681.220 (State Bd.

of Exam'rs of ProfI Counselors. Action After the Hearing).
128. 7 TEX. ADMIN. CODE § 9.34 (2002) (Finance Comm'n. Post-Hearing Proceedings).
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While the Credit Union Department section of the TAC is identical and
could be considered the same textual pattern, some other rules have little or
no similarity to those of other agencies regarding the rendering of final
orders. 129

B. Focus on Rule Changes: Employees Retirement System Rules

An example of rules that express a policy for changes to an AL's
proposal may be seen in the rules of the ERS board of trustees.3 0 First, the
rules establish the board's important responsibility by stating that the ERS
board is acting in its "role as fiduciary of the employee benefit plans." 3 '
Then, the rules specify that the board may not only "modify [n]or delete" any
proposed finding of fact," but "the board may, in its discretion, . . . make
alternative findings of fact or conclusions of law."'3 2 The additional
specificity focusing on making alternative findings or conclusions is different
from the more general grant of authority in most other rules.'33 The section
does not mention vacating or modifying a proposed order, as do the rules of
the Texas State Board of Medical Examiners, rather it centers the attention
upon the findings of fact and conclusions of law which underlie the final
order.'34 Finally, in language similar to that of the rules for the Texas State
Board of Medical Examiners, the board may modify, delete, and make
alternate findings of fact or conclusions of law if the board determines the
proposal meets any of five criteria as follows:

(1) clearly erroneous or illogical;
(2) is against the weight of the evidence;
(3) is based on misapplication of the rules of evidence or insufficient review
of the evidence;
(4) is inconsistent with the terms or intent, as determined by the board, of
benefit plan or insurance policy provisions; or

129. 27 Tex. Reg. 5519 (2002) (to be codified at 10 TEX. ADMIN. CODE § 1.1 2) (proposed Apr. 19,
2002) (Tex. Dep't of Hous. & Cmty. Affairs); see also 22 TEX. ADMIN. CODE § 131.219 (2002) (Tex. Bd.
of Prorl Eng'rs, Final Decisions & Orders); 25 TEX. ADMIN. CODE § 1.27 (2002) (Action after the
Hearing); 37 TEX. ADMIN. CODE § 163.47 (Tex. Dep't of Criminal Justice, Contested Matters); 40 TEX.
ADMIN. CODE § 14231 (2002) (Tex. Comm'n on Alcohol & Drug Abuse, Procedure for Contested Cases
for Counselor & Facility Licenses); 40 TEX. ADMIN. CODE § 161.67 (2002) (Tex. Comm'n for the Blind)
Review of Proposal fbr Decision; 40 TEX. ADMIN. CODE § 341.8 (2002) (Tex. Comm'n on Human Rights,
Final Decision or Order).

130. 34 TEX. ADMIN. CODE § 67.91(bXl)-(5) (2002) (Employees Ret. Sys. of Tex.. Form, Content,
& Service of Orders).

131. Id.
132. Id.
133. E.g.. 22 TEX. ADMIN. CODE § 187.37(d) (Tex. State Bd. of Med. Exam'rs, Final Decisions &

Orders).
134. 34 TEX. ADMIN. CODE § 67.91(h).

2003]



244 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 4:227

(5) is not sufficient to protect the public interest, the interests of the plans and
programs for which the board is trustee, or the interests, as a group, of the
participants covered by such plans and programs." 5

The rule does, however, require the ERS board to support each change
with "a written statement of the reason and legal basis for each"
modification.' 6

Tracking the amendments and deletions in this rule through the notice
and comment process documented in the Texas Register reveals that the
current language delineating the board's current power for hearings on
disputed claims was adopted effective January 10, 1999.'" The proposed
amendments were published in the November 6, 1998, issue of the Texas
Register, accompanied by an explanation that such amendments were made
"to bring the rules in line with current practices."'38 Thus, the agency outlined
its current practices in a policy rule in accordance with the APA's requirement
of notice and comment in order to legitimatize its practices.' 39 In light of the
1997 Austin Court of Appeals ruling in the McKillip case, it is reasonable to
conclude that the amendment to this rule was a response to the court's
criticism of the ERS Board's action concerning Ms. McKillip 40

VI. CASE LAW INTERPRETATIONS: Focus ON ERS

Rather than analyze numerous cases that address the issue of agency
standards of review for the findings of fact and conclusions of law and the
recommended proposal for decision by an independent ALJ, an analysis of
cases involving the ERS will be illuminating. First, these cases illustrate the
importance of the particular agency's rules in the contested case hearing
process. Second, these cases reveal the interplay among agency rules, the
APA, and other statutes, specifically those controlling the agency involved in
the contested case.

135. § 67.91(b)(I)-(5).
136. § 67.91(b)(5).
137. 24 Tex. Reg. 165 (1999) (34 TEX. ADMIN. CODE § 67.91) (proposed Nov. 6. 1998).
138. 23 Tex. Reg. 11316 (1998) (34 TEX. ADMIN. CODE §§ 67.3-. II1) (proposed Nov. 6, 1998).
139. See TEX. GOv'T CODE ANN. §§ 2001.023, .025-.026, .028-.029, .052 (Vernon 2000).
140. See Employees Ret. Sys. v. McKillip, 956 S.W.2d 795 (Tex. App.-Austin 1997. no pet.)

overruled by Sierra Club v. Tex. Nat. Res. Conservation Comm'n, 26 S.W.3d 684 (Tex. App.-Austin
2000, pet. granted).
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A. Significant Recent Case Law: The McKillip Case

1. The Rational Connection Requirement of the APA

In ERS v. McKillip, the Austin Court of Appeals addressed several issues
related to a board's standard of review of an ALJ's proposal for decision. 4 '
At the time of the ruling in McKillip, the ERS rules in the TAC did not
include the extensive amendments that are currently in place, which give
discretion to the ERS Board of Trustees in making changes to the ALJ's
findings of fact and conclusions of law in the proposal for decision for the
contested case.'42 The ERS was simply required to follow the APA; therefore,
the court examined the extent to which the agency complied with the APA. 14

1

In so doing, the court looked at the following requirements of the APA for the
ability of the ERS board to alter the proposal by the AU: (1) the "agency may
change a finding of fact or conclusion of law made by" an AU "only for
reasons of policy;" and (2) the agency must submit a written explanation of
the reason and legal basis for such a change. 144

McKillip involved evidence related to a disability, and the main issue
was whether the disability was caused by degenerative arthritis from
childhood scoliosis or by inflammatory arthritis that developed after the
claimant became employed by the State. 145 The AU heard conflicting
evidence from several doctors and concluded that the employee's claim was
valid, the harm having been a result of the inflammatory arthritis. 46 In its
review, the ERS ignored some of the evidence and denied the employee's
claim. 147 The court held that the ERS Board assigned "controlling weight and
legal effect" to the evidence contrary to the AU's recommendation. "'48 In
addition, the court noted the requirements that the Board's final order must
meet in order to comply with the APA. 149 First, it must show a "rational
connection between [the agency's construction of the policy exclusion] and
the changes the agency made,"'" ° and second, it also must present a "rational
connection between... placing the burden of proof on Ms. McKillip and the

141. Id.
142. See 34 TEx. ADMIN. CODE § 67.91 (2000); see discussion supra Part V.B.
143. AfcKillip. 956 S.W.2d at 799-802.
144. Id. at 800.
145. Id.
146. Id.
147. Id.
148. Id. at 801.
149. Id. at 801-02.
150. Id. at 801.
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changes the agency made."'' Overall, the court ruled that the order from the
ERS board was "insufficient" because the Board was "entirely silent in these
respects."'

The clear message of the McKillip ruling to agencies as they review
proposals for decision from a SOAH ALJ is that they must comply with the
APA requirement that changes may only be made for reasons of policy, and
that the articulation in writing must be sound and have a rational connection
to any
changes that are made in the recommendation from the AL." Applying the
same analysis, the same court wrote in Levy v. Texas State Board of Medical
Examiners that an agency board must "articulate specifically its reasons for
each individual change made."'54 The court reversed agency final orders in
both McKillip and Levy because the boards did not comply with this
requirement.' In Levy, the court even acknowledged that the board may have
been correct in its assessment of the AL's findings of fact, conclusions of
law, and proposed order, but nonetheless ruled that it did not need to decide
the substantial evidence issue because it reversed on the ground that the board
violated the statute. 56 Furthermore, in the McKillip case, the court held that
the claimant's substantial rights were prejudiced by the ERS's violation of the
APA.1

7

2. McKi [lip and Levy in Perspective

Although this review of the McKillip and Levy cases is included in a
discussion pertaining to the ERS, the rulings have far-reaching influence
because they apply to other instances where any agency must comply with
that requirement of the APA."5 To emphasize the impact of the APA on an
agency's discretion in rendering a final order, as well as the significance of
the role of the SOAH ALJ as an independent hearing officer, a look at the role
of another ALJ is illuminating."' An employee of an agency, not a member
of SOAH, who acts as a hearing officer generally performs the same duties as
a SOAH ALJ, but the proposal for decision from an agency ALJ does not

15 1. Id. at 801-02.
152. Id. at 802.
153. See id. at 795;see also Levy v. Tex. State Bd. ofMed. Exarn'rs. 966 S.W.2d 813. 816 (Tex.

App.-Austin 1998. no pet.) (holding that the Board's order was insufficient under the APA and the
holding in the McKillip case).

154. Levy. 966 S.W.2d at 816.
155. Id.; McKillip. 956 S.W.2d at 802; see BEAL. supra note 36, at §§ 8.3.2(a), 9.3.7(a).
156. Levy, 966 S.W.2d at 816.
157. McKillip. 956 S.W.2d at 802.
158. McCown & Leo Part II, supra note 10, at 82 (explaining that the McKillip standard is

applicable 'to every situation where an agency seeks to change an AL's finding. ").
159. See Issuing a Proposal for a Decision, supra note 3, at 21 1-I2; BEAL. supra note 36, at §

8.3.2;
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carry the weight of a similar proposal from a SOAH ALJ." In fact, the
Austin Court of Appeals has ruled that an agency need only consider a
proposal from one of its own as an "informed suggestion," 6 and need not
even respond to the proposal when it issues its final order. 62 Therefore, when
an agency has at least one employee who serves as an AU in contested case
hearings other than a SOAH AU, that agency has complete discretion to
modify or reject any findings of fact or conclusions of law, or make new
findings or conclusions as it considers the agency AL's proposal for
decision.'63 An agency with its own AU is not bound by the McKillip
requirement that it give a rational explanation for any change, and the agency
has the authority to render a final order in a manner that would be in direct
violation of all that McKillip stands for."6 The idea of an independent
factfinding hearing officer is not the practice in all contested cases in Texas.

B. 2002 Austin Court of Appeals Ruling: The Flores Case

As noted, the McKillip case was decided under a different legal
framework than that which exists today because the ERS rules had not been
detailed to include the additional rationale requiring the board to use its
discretion in changing an AU's proposal for decision.6 The Austin Court of
Appeals issued a decision in Flores v. ERS, a decision which has reverberated
through the Texas legal system."' 6 The case is significant because the court
sternly held that the ERS Board "acted arbitrarily and capriciously and abused
its discretion" when it rejected the SOAH ALJ's proposal for decision.'67 This
case exemplifies the conflict inherent in an administrative system that
establishes a process for an independent judge to hear a case yet issue only a
proposal for a decision which the agency may accept or reject. At issue are
the standards by which the agency has the authority to change the findings of
fact or conclusions of law or to totally reject the proposal of the ALJ.63

160. BEAL. supra note 36, at § 8.3.2.
161. Id. (citing Aetna Casualty & Surety Co. v. Bd. of Ins., 898 S.W.2d 930, 935-36 (Tex. App.-

Austin 1995, writ denied)).
162. BEAL, supra note 36. at § 8.3.2.
163. See id.
164. See supra Part VI.A.I; Employees Ret. Sys. v. McKillip, 956 S.W.2d 795, 801-02 (Tex.

App.-Austin 1997, no pet.) overruled by Sierra Club v. Tex. Nat. Res. Conservation Comm'n, 26 S.W.3d
684 (Tex. App.-Austin 2000. pet. granted).

165. See supra Part V.B.
166. Flores v. Employees Ret. Sys.. 74 S.W.3d 532 (Tex. App.-Austin 2002, pet. denied).
167. Id. at 553.
168. Flores. 74 S.W.3d at 541-42.
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1. Applicable APA and Statutes

Not only does the APA apply to Flores, but other statutes also come into
play. First, since Flores is a nonoccupational licensing case, the applicable
APA is the "old" version that allows an agency to modify a proposal for
decision only "for reasons of policy."'6 9

Then, as the Flores case is one involving the ERS of Texas, the APA is
not the only law applicable to the contested case hearing decisionmaking
process, because the ERS portion of the Texas Government Code must be
examined." 0  § 815.511, which addresses administrative decisions, was
amended in 1999 granting the broad authority to the ERS Board."'

In addition, § 815.102(b) stipulates that rules promulgated by the ERS
have a controlling authority over other rules." 2 The statute expressly provides
that "[r]ules adopted under this section related to a hearing on a contested case
. ..control over rules adopted under [§] 2003.050."I'" Thus, the statute
provides not only that the Board may make changes to a proposal for decision
from an AU, but also that it may adopt rules that supersede any other rules
adopted by SOAH." 4

2. Applicable Rules

The applicable rules are found in Chapter 67 of the TAC."5 The rules
emphasize that the Board's use of the allowable discretion will be imposed as
it acts "in its capacity as fiduciary of the employee benefit plans for which it
serves as trustee.""11 6 The ERS Board has, as previously explained, discretion
in modifying, deleting, and making alternate findings of fact or conclusions
of law if the board determines the proposal meets any of the five listed
criteria.' 7' The rules require that the final order contain a written explanation
of the reason as well as the legal basis for each change made in the AU's
proposal for decision based on the listed policy reasons."' Therefore, in
analyzing the power of the ERS Board to make changes to the proposal for
decision submitted by the SOAH AU, including any changes or deletions of
findings of fact or conclusions of law, one or more of the five reasons stated

169. Act of Sept. I, 1993. 73rd Leg., R.S.. ch.268, § I, 1993 Tex. Gen. Laws 583. 740-41 (amended
1997).

170. TEX. GOV'T CODE ANN. §§ 815.102(b), 815.811 (Vernon 2003).
171. § 815.511(a); see discussion supra Part IV.A.2.
172. TEx. GOv'T CODE ANN. §§ 815.102(b) (Vernon 2003).
173. §815.102(b).
174. Id.
175. 34 TEX. ADMIN. CODE § 67.91 (b)(I)-(5) (2000); see discussion supra Part V.B.
176. 34 TEX. ADMIN. CODE § 67.91(b) (2000).
177. § 67.91(b)(I)-(5).
178. Id.
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in the rules must clearly reflect the Board's rationale that must be explained
in writing. 7

9

3. Court Analysis

Of concern in Flores were evidentiary issues similar on the surface to the
factual determinations in McKillip, because some of the court's criticisms of
the ERS Board's action rested upon the Board's treatment of adjudicative
facts. "0 However, the case is complex, both because the evidentiary facts are
more complicated than those in McKillip and the rules allowing Board
discretion are more elaborate and must be interpreted to apply to the Board's
review of the AU's proposal for decision."8' On appeal, Ms. Flores asserted
two points as follows: (I) that the ERS Board abused its discretion or acted
arbitrarily and capriciously, and (2) that the ERS Board misinterpreted the
statutory definition of occupational disability. s2 The following analysis
addresses only the first issue-the Board's discretionary authority to make the
final decision in a contested case hearing after receiving a proposal for a
decision from a SOAH AL. 3 This comment will not discuss the points
related to the statutory interpretation.

a. ERS Board's Treatment of Facts

In Flores, Ms. Flores, was in an automobile accident while transporting
children as part of her job duties. 4 As a result, she suffered permanent
disability from a back and knee injury.' s The question facing the AU was
whether the total disability was a result of the accident, and thus qualified as
an occupational disability, or was a natural degenerative result of the aging
process. 6 The AU, weighing evidence from the treating physician, found
that while part of Ms. Flores's back injury was from the natural aging process,
other injury to her back was from the accident.'8 7 In addition, the AL found
that the knee injury, caused solely by the accident, contributed to the overall
disability."'

179. Id.
180. See Flores v. Employees' Ret. Sys., 74 S.W.3d 532, 539 (Tex. App.-Austin 2002, pet.

denied); Employees Ret. Sys. v. McKillip. 956 S.W.2d 795, 797-802 (Tex. App.-Austin 1997, no pet.)
overruled by Sierra Club v. Tex. Nat. Res. Conservation Comm'n, 26 S.W.3d 684 (Tex. App.-Austin
2000, pet. granted).

181. See Flores, 74 S.W.3d at 53645; McKillip, 956 S.W.2d at 797-802.
182. Flores, 74 S.W.3d at 536.
183. See id. at 545-53 (analyzing the court's ruling on the statutory interpretation).
184. Id. at 537.
185. d. at 540-41.
186. See id.
187. Id. at 540-41.
188. Id. at 541.
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The Board, in contrast, weighed the adjudicative facts differently,
revising the ALJ's findings of fact as follows: (1)the Board ignored detailed
distinctions between the back injury caused by aging and that caused by the

accident and deleted other factors, and (2) the Board made a finding without
referring to any evidence in the record that the knee injury did not, by itself,
cause the permanent disability.'89 The court examined the ERS Board's
factfinding actions and held that the Board reweighed evidence as its own
factfinder, a role which the court concluded was not within the Board's
authority in this contested case hearing process,'90 and that "[t]he Board
abused its discretion by making a finding that is not supported by any
evidence."' 9 ' In its deliberations, the court considered that the AL as a
"disinterested hearings officer" was more suited to make such adjudicative
fact findings based on credibility determinations since the SOAH AU heard
the evidence and was able to judge the demeanor of the witnesses.' 92

What about ERS Rule 67.91 ? Pursuant to that rule, the ERS Board has
great discretion to modify, delete, and make alternate findings of fact or
conclusions of law if the Board determines the proposal meets any of the five
criteria listed in that rule.' 93 The Board may make changes if it concludes the
findings or conclusions are any of the following:

(1) clearly erroneous or illogical;
(2) is against the weight of the evidence;
(3) is based on misapplication of the rules of evidence or insufficient review
of the evidence;
(4) is inconsistent with the terms or intent, as determined by the board, of
benefit plan or insurance policy provisions; or
(5) is not sufficient to protect the public interest, the interests of the plans and
programs for which the board is trustee, or the interests, as a group, of the
participants covered by such plans and programs.'

According to the court, the Board's stated support for changes made to
the findings of the AL "are not consistent with the listed reasons in Rule
67.91." '' Further elaborating, the court wrote the following:

[The Board] changed several fact findings on the ground that the findings
were not relevant. It deleted portions of other findings without providing any

189. Id. at 540-41.
190. See id. at 540.
191. Id. at 541.
192. Id. at 539 (quoting McCown & Leo, supra note 2, at 76).
193. 34 TEX. ADMIN. CODE § 67.91 (b)(I)-(5) (2000).
194. Id.
195. Flores. 74 S.W.3d at 542.
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reason and others on the ground that the facts were not relevant because they
were not in dispute. The Board also added new findings of facts for
"clarification."1%

One criticism the court made of the ERS Board's final decision is that the
Board changed adjudicative fact findings without any basis that is allowed by
its own rule, TAC § 67.91.1' In fact, as the court explained, the Board
seemed to have decided the outcome of the case prior to reviewing the ALJ's
proposed decision and in spite of those facts presented in the hearing before
the ALJ. 98 The Board supported its deletion of a factual finding because the
finding supported a conclusion it termed "erroneous."' In other words, the
Board judged the facts based upon the conclusion that they supported rather
than deciding the facts and concluding the result from those facts.2°° Not
surprisingly, this method was an inverted process not upheld in
administrative law.20

b. ERS Board's Conclusions of Law

Next, the Board's conclusions of law did not measure up to the court's
expectations. 20 2 In concluding that the claimant's disability did not result
from a specific act or occurrence, but instead arose primarily from Ms.
Flores's preexisting condition, the ERS Board deleted the ALJ's conclusion
that Ms. Flores was disabled as a result of the automobile accident that caused
part of her back injury and her knee injury.0 3 In its review of the Board's
action, the court declared that the Board had expressed no finding to support
its legal conclusion.2 ° In highly critical language, the court said the Board
"could not have made any findings in support" because "none of the medical
evidence presented at the hearing" showed Ms. Flores's disability was
primarily caused by the preexisting condition.05

c. Due Process Concerns

In addition to the errors in factual findings and legal conclusions, the
Austin Court of Appeals found fault in the manner in which the ERS Board

196. Id.
197. Id.
198. Id.
199. Id.
200. Id.
201. Id.
202. Id.
203. Id.
204. Id. at 543.
205. Id. (emphasis added).
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relied upon precedent." 6 The Board rejected the ALJ's decision and denied
the claim, relying on a policy it adopted in a resolution several months after

Ms. Flores's hearing. 0 7 Because the Board did not furnish notice prior to the
hearing that it would reject precedent, Ms. Flores did not have opportunity to
present her case effectively. 20 Therefore, the court ruled that the Board's
deciding the case without basing it on the existing precedent may have
deprived Ms. Flores of her procedural due process protections. 2

0,

d. Significance of the Flores Decision: Arbitrary and Capricious

In response to Ms. Flores's first issue, the Austin Court of Appeals held
that the ERS Board acted in an arbitrary and capricious manner when it ruled
contrary to the SOAH ALJ's findings of fact and conclusions of law. 2 " The
following Board actions led to the court's holding: (1) deciding the final
decision before determining its findings of fact and conclusions of law, (2)
changing those findings of fact and conclusions of law for reasons not allowed
by Rule 67.91, (3) reweighing findings of adjudicative fact, (4) making
findings of fact and conclusions of law not supported by the hearing record,
and (5) deciding the case without following previous decision while not
notifying the claimant of the change in precedent.2 ' In summary, even though
Rule 67.91 grants wide discretion for Board decisions in contested cases, the
ERS Board did not, according to the court, follow that rule, nor did the Board
comply with the more general requirements of the APA as expected after the
ruling in McKillip."

In contrast, the dissenting opinion by Justice Patterson pointed out that
while the Board is expected to defer to the hearing officer's adjudicative fact
findings, the Board may disregard the findings of legislative facts in the ALJ's
proposal."1 3 The dissenting opinion emphasized the deference to be given to
an administrative agency when interpreting its organic statute. 21 4 Another
point made by legal scholars in reviewing this case is that the court seemed
to have wrongly applied Texas Supreme Court case law when criticizing the

206. Id. at 543-44.
207. Id. at 544.
208. Id. at 545.
209. Id. (citing Tex. State Bd. of Pharm. v. Seeley, 764 S.W.2d 806, 815 (Tex. App.-Austin 1988,

writ denied)).
210. Flores, 74 S.W.3d at 545.
211. Id.
212. Id. at 543 (explaining that "Although we decided McKillip under the general provision of the

APA and Ms. Flores's appeal is governed by the specific provisions in ERS Rule 67.91, the Board's
manner of handling Ms. Flores's appeal ignores our directive in McKillip.").

213. Id. at 554 (citing various sources that concur that a board has much more discretion over
legislative fact findings than adjudicative fact findings).

214. Id.
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Board for acting as its own factfinder after it had delegated that task to the
AL. 2 5 According to one commentator, the court's reliance on the Texas
Supreme Court's ruling in Montgomery Independent School District v.
Davis216 was misapplied." 7 The rationale for that criticism is that Montgomery
hinged upon the authority of a school board, which has lesser authority than
the ERS Board to change findings of fact.2"8 Furthermore, the same legal
scholar has pointed out that the amendment to the ERS statute granting
authority to the Board to change or delete a finding of fact or conclusion of
law or make alternative findings and conclusions actually supports the ERS
Board's making alternative findings in the Flores case.2"9

C. Repercussions of the Flores Decision

Not only did the decision in Flores by the Austin Court of Appeals lead
to considerable discussion among lawyers and legal scholars, but the rationale
in the case appeared again in a second ERS case before the same court. Since
the April ruling in the Flores case, the court applied that reasoning to
Langford v. ERS.22° In that case, the SOAH ALJ also found that an"
employee's injury met the two requirements that categorized it as an
occupational disability, but the ERS Board then changed some of the
adjudicative facts and rejected the employee's appeal.22 ' As in Flores, the
court held that the Board acted arbitrarily and capriciously and abused its
discretion, citing the following Board actions: (1) deciding the appeal on
grounds different from those presented at the hearing, (2) failing to notify Mr.
Langford of those grounds, (3) making findings of fact to support an
apparently predetermined result and, (4) failing to follow prior decisions or
explain the reasons for that change. 2 Also echoing the Flores opinion, the
court emphasized that the Board failed to act within the limits of its authority
to make changes to an ALJ's findings of fact and conclusions of law as set out
in its statute and administrative rules.23

In June, 2002, the ERS filed a petition for review by the Texas Supreme
Court in the Flores case. 224 However, the Texas Supreme Court on February

215. Mary Alice Robbins. ERS Appeals Ruling That Affects Disability Retirement Benefits, TEXAS
LAWYER, June 17, 2002, at 4.

216. Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559, 564 (Tex. 2000).
217. Robbins, supra note 215, at 4.
218. Id. Flores's attorney, on the other hand, has declared that even though Montgomery was not

decided upon the ERS statute, "that in no way means the rationale doesn't apply in this case." Id.
219. See id.
220. 73 S.W.3d 560 (Tex. App.-Austin 2002, pet. denied).
221. Id. at 564-65.
222. Id. at 565-66.
223. Id. at 566,(construing TEX. GOVT CODE ANN. § 815.51 [(a) (West 2002) and 34 TEX. ADMIN.

CODE § 67.9 1(b) (2001)).
224. See Flores v. Employees' Ret. Sys., 74 S.W.3d 532, 539 (Tex. App.-Austin 2002, pet.
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13, 2003, refused to review the ruling."' By so doing, the Court of Appeals
holding that the ERS Board was arbitrary and capricious in the manner in
which it changed findings of fact and conclusions of law stands.226 Therefore,
it can be expected that the analysis of the Austin Court of Appeals will be
repeated in future cases that challenge ERS decisions contrary to an ALJ's
recommendation.

VII. CONCLUSION

The balance of power between Texas administrative agencies and SOAH
ALJs regarding decisions in contested cases has been gradually shifting for
the past decade as both decisionmakers strive to fulfill their purposes in the
administrative system. Statutes have been enacted that supersede the limits
imposed by the APA on agency authority, granting the agencies involved with
greater latitude in making contested case rulings.227 Agencies have
promulgated administrative rules specifying rationale that allows the agencies
to modify or delete an ALJ proposal for decision.228 These actions, having
taken place during the genesis, early development, and expansion of the
independent judiciary role of the SOAH ALJs, 29 may be seen as efforts by
agencies to maintain their pre-1991 decisionmaking authority as the
legislature bolstered the role of the SOAH. Today the courts-at least the
Austin Court of Appeals-are looking critically at actions by agency boards
and commissions which alter or reject a proposal for decision by the AL.
Certainly, courts will increasingly be vigilant for administrative agency
actions that appear to conflict with the intent of the legislature when it created
an independent, impartial judiciary in the SOAH.

As far as Flores is concerned, the Texas Supreme Court, in denying to
review the ruling, allowed the judgment of the Austin Court of Appeals to
prevail, but did not affirm the ruling in all respects."0 The Flores holding has
impacted Texas administrative law by clarifying the discretion of the Board
of Trustees of the ERS with regard to contested cases, and by establishing the
limits to the discretion that agencies in general possess regarding acceptance
of proposals for decisions of ALJs. Even though Flores is now precedent,
administrative agencies and SOAH ALJs will persist in struggling with the
boundaries of their authority until the Texas Supreme Court considers this

denied).
225. See id. at 532.
226. Id.
227. Strategic Plan. supra note 5, at 34-37.
228. See discussion supra Parts V, VI.B.2.
229. See discussion supra Part Ii.
230. Flores v. Employees Ret. Sys.. 74 S.W.3d 532, 539 (Tex. App.-Austin 2002, pet. denied).
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issue. However, they must continue to work toward the goal of "fair,
objective, prompt, and efficient hearings" 23' within an administrative system
that is worthy of the confidence and trust of the citizens of Texas.232

by Nancy L. Harlan

23 1. State Office of Administrative Hearings, Strategic Plan, Agency Mission, at http://www.soah.
state.tx.us/StratPlan/ASP03toO7/PlanBodyO3toO7.htm (last modified Apr. 14, 2003).

232. J. Smith, supra note I. at 123.
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