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I. INTRODUCTION

The announcement arrived shortly before Christmas, but it was far from
a gift to anyone involved with the beef industry in the United States.' Federal
authorities announced that they had found the first case of bovine spongiform
encephalopathy (BSE) in the United States and were now attempting to track
down the meat from a single infected cow before it reached the tables and
freezers of the public.2 The news quickly caused concern in every state and
federal agricultural agency, because BSE, also known as "Mad Cow Disease,"
is an affliction that creates holes in an infected animal's brain, causing a loss
of coordination and eventual death.' Should people eat meat contaminated
with BSE, they too could contract a similar affliction known as Creutzfeldt-
Jakob disease.4

* The author wishes to acknowledge Dr. Victoria Sutton for her generous help and guidance
during the course of writing this article.

I. Scott Kilman et al., Case of Mad Cow Found in the US. for First Time, WALL ST. J., Dec. 24,
2003, at AI (hereinafter First Time].

2. Id.
3. Scott Kilman, Mad-Cow Inquiry Shifts Its Focus to Canada, WALL ST. J., Dec. 29, 2003, at

A3 (discussing the path of the infected cow) [hereinafter Focus to Canada].
4. Id.
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As bad as this announcement was, news of how the meat actually got into
the food supply was worse.' The infected animal had been imported from
Canada some years prior and lived on a dairy farm in Mabton, Washington for
close to two years.6 After being unable to stand because of complications
from giving birth to a calf, the cow was sent to a meat processing facility
along with twenty other head of cattle.7 Once at the facility, a federal
veterinarian actually cleared the cow for human consumption, taking only
routine samples because of the animal's inability to stand.' The cow was then
processed, turned into hamburger, and distributed to eight different states
including: Washington, California, Alaska, Hawaii, Idaho, Montana, Nevada,
and Oregon.9 The test results came in nearly two weeks later, forcing the
recall of 10,410 pounds of meat.' ° The screening process that was set up to
ensure that the American food supply was BSE safe worked, but only because
of a coincidental test taken on an animal who exhibited no signs of the
disease."

The good news is that the danger to humans from eating BSE infected
meat is "essentially zero" because it most likely does not contain any tissue
from the infected cow's nervous system, which is the most likely carrier for
the disease.'2 Moreover, a study by a Harvard School of Public Health
research team demonstrated that as many as five hundred infected cows could
be introduced into the United States without any discemable outbreak of the
disease.'3 This is because cattle generally contract BSE from consuming feed
contaminated with the remains of an infected cow and not by direct or indirect
contact with one another.' 4

The bad news is that the economic costs of the discovery of BSE in a
single cow in Washington State are beginning to mount.'" Days after the
announcement, forty-three countries, including several of the top importers of
U.S. beef, placed a full or partial ban on beef imports from the United States,
virtually eliminating $3 billion of export revenue until they are lifted.' 6 On the
home front, cattle prices have decreased close to twenty percent from record

5. See generally Scott Kilman et al., Mad-Cow Case in U.S. Shows Gaps in System, WALL ST.
J., Dec. 26,2003, at Al (discussing the difficulty in tracing the origins ofMad Cow Disease among leading
importers of beef products) [hereinafter Gaps].

6. Focus to Canada, supra note 3, at Al.

7. See Gaps, supra note 5, at Al.
8. Id.
9. Id.
10. Id.
11. See generally Gaps, supra note 5, at Al (explaining that U.S. discovery ofits first case ofMad

Cow Disease will force the agricultural industry to initiate a more detailed cattle-screening process).
12. Focus to Canada, supra note 3, at A3.

13. First Time, supra note I, at Al.
14. Id.
15. Steve Stecklow & Scott Kilman, As US. Pleads Mad-Cow Case, Past Practices Are a

Handicap, WALL ST. J., Jan. 8, 2004, at A2.
16. See Gaps, supra note 5, at Al; Stecklow, supra note 15, at A2.
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high cattle prices. 17 In fact, a comparison of related statistics shows that only
705,000 head of cattle were slaughtered in the U.S. in the first week of
January 2004, as compared to 994,000 in the first week of January 2003.18

While the significance of the discovery of BSE in the United States may
be clear, it is how the disease was actually discovered that is of most
importance to the State of Texas, the Texas economy, and more specifically,
the Texas Animal Health Commission (TAHC).' 9 Texas is home to one of the
largest livestock industries in the nation, and as such, stands to lose the most
from any failures in its ability to detect and mitigate the effects of an
intentional or unintentional release of a foreign animal disease (FAD) such as
BSE.2°

This comment will focus on how Texas would respond to the release of
a FAD into its livestock population."' As such, this comment will seek to
assess the current state of the TAHC's preparedness in the event of an animal
health crisis, and suggest changes or additions to the agency's current rules.22

In doing so, this comment will give a detailed analysis and summary of the
TAHC's statutory authority, administrative rules, polices, and practices that
would be put in effect to avert disaster. 3

So how much damage could a single animal infected with an FAD do to
the Texas economy, and what steps has the TAHC done to prevent such an
occurrence?24 The answer might actually surprise you."

II. AGRICULTURAL OVERVIEW: WHY IS AGRISECURITY IMPORTANT?

To understand how FADs can be controlled through the administrative
efforts of the TAHC and why such control is so vitally important to the
economy of Texas, a short overview of the Texas agricultural sector, and
specifically the beef industry, is necessary.26

The livestock industry contributes a significant amount to the wealth and
stability of the Texas economy.27 According to the Texas Agricultural Statistic
Service, cash receipts for all agricultural commodities marketed in Texas

17. Stecklow & Kilman, supra note 15, at A2; Gaps, supra note 5, at Al.
18. By the Numbers; Comparing Statistics on the Possible Effects of Mad Cow Disease in

America, MYRTLE BEACH SUN NEWS, Jan. 17, 2004, available at 2004 WL 65558409.
19. See supra text accompanying notes 5-11.
20. HOUSE RESEARCH ORG., TEX. HOUSE OF REPRESENTATIVES, FARM AND RANCH BIOSECURITY:

Is TExAs PREPARED?, FOCUS REPORT 77-14, at 1 (Dec. 2001) [hereinafter FARM AND RANCH
BIOSECURITY].

21. See infra Parts III-IV.
22. See infra Parts Ill-V.
23. See infra Parts III-IV.
24. See infra Part I].
25. See infra Part Ill.
26. See infra Part 11(b).
27. TEX. AGRIC. STAT. SERV., TEXAS AGRICULTURAL STATISTICS, ANNUAL BULLETIN 8 (2002).
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totaled over $12.6 billion dollars in 2002.2" Marketing cattle and calves is
Texas's largest agricultural operation, accounting for forty-three percent of the
total receipts, and bringing in more than $5.8 billion dollars.29 Furthermore,
although most livestock can be affected by an FAD, the beef industry is the
most at risk because of the methods used in cattle production and cattle
marketing.30

In general, cattle production has had a long history of continuous animal
movement.3 The weaned calves are often shipped to auction, where they are
sold and placed into an intermediate stage called "backgrounding" where
animals graze grassland, or feed on types of commercially prepared rations. 2

When the animals grow to a sufficient size, producers decide whether to place
them in feedlots to fatten for slaughter or continue "backgrounding."33 Once
a desired weight is reached, animals are then transported to the feedlot, where
they are fed a high-energy ration of grain, silage, hay, and/or protein
supplements for approximately four months. 4 Finally, the animals are once
again transported, this time to a meat processing plant to be slaughtered,
processed, and packaged for sale to the public.

A. Why Cattle Production is a Biosecurity Risk

As shown by this short overview, livestock production, and specifically
cattle production, requires a good deal of movement.35 As such, livestock is
constantly at risk of exposure to various forms of contagious animal
diseases.36

In 2003, over 4.7 million head of cattle moved through Texas livestock
auctions.37 The prevalence of "mixing and dispersion" of animals at livestock
auctions seriously increases the potential for the spreading of disease.3" In
fact, the TAHC warns owners of livestock auctions to limit human and animal
contact because animals tend to move very quickly through auctions, meaning
that an outbreak at a single barn could expose animals on multiple farms in
multiple states to any number of diseases.39

28. Id.
29. Id.
30. FARM AND RANCH BIOSECURITY, supra note 20, at 1.
31. Dennis A. Shields & Kenneth H. Matthews, Jr., Interstate Livestock Movements, USDA ELEC.

OUTLOOK REP., June 2003, at 2 [hereinafter Interstate Livestock Movements].
32. Id. at 4.
33. Id.
34. Id.
35. Id. at 3.
36. Id. at 2.
37. TEX. AGRIC. STAT. SERV., TEXAS AGRICULTURAL FACTS, MONTHLY REP. SM-01-04 (Jan. 7,

2004), available at http://www.nass.usda.gov/tx/smO104.pdf
38. Interstate Livestock Movements, supra note 31, at 2.
39. FARM AND RANCH BIOSECURITY, supra note 20, at 2,
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Yet, continuous movement is not the only precarious part of the cattle
marketing system.4" The use of feedlots to prepare animals for slaughter also
causes some agrisecurity concerns.4 By 1999, no feedlot in Texas housed less
than one thousand head of cattle, and five and a half million head of cattle
were marketed through feedlots with more than sixteen thousand head
capacity." In fact, between the months of January and August of 2003, over
four million head of cattle were marketed through feedlots with over one
thousand head capacity in Texas alone.43 This can cause serious agrisecurity
concerns because feedlots generally keep animals in close quarters, which
creates a situation where animal diseases can quickly be passed from animal
to animal."

Moreover, Texas's proximity to Mexico has a significant impact on
Texas agrisecurity and the Texas beef industry.4" Mexico has not been as
vigilant as Texas in eradicating many harmful animal diseases.46 This means
that the over one million cattle imported from Mexico each year create a
significant biosecurity risk to the Texas agricultural sector.4 To illustrate this
principle, one need look no further than the fact that, in the past twenty years,
every Texas cattle herd that has been infected with bovine tuberculosis has
been in direct contact with Mexican cattle.48 Furthermore,

[t]raffic of migrant workers also could reintroduce diseases in Texas. Along
the Texas-Mexico border, often as many as 50 percent of the workers in
Texas slaughterhouses cross the border each day. While many biosecurity
measures are in place, such as requiring workers to wear clean clothing, a
recent inspection at a border facility found that migrant workers' lunchboxes
were not inspected for meat products that could harbor foreign animal disease
organisms.49

Finally, the question arises as to whether agricultural operations, such as
a stockyards or feedlots, could actually be attractive targets to terrorists.50 The
answer is, surprisingly, yes." Generally, when people think about terrorism,

40. Id. at 1.
41. See generally id. at 2 (proposing that increasing consolidation in the farm and ranch industry

and global travel has increased the risk of animal disease outbreaks).
42. Id.
43. See TEX. AGRIC. STAT. SERV., TEXAS CATrLE MARKETED FROM FEEDLOTS (Jan. 7, 2004),

http://www.nass.usda.gov/tx/zcatmkfd.htm (on file with the Texas Tech Journal of Texas Administrative
Law).

44. FARM AND RANCH BIOSECURITY, supra note 20, at 2.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id.
50. Id.
51. Id.
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thoughts of plane hijackings and "dirty bombs" come to mind. 2 However,
agricultural operations are attractive sites to terrorists because they represent
what is known as a "soft target," or a target with very low levels of security."
Couple this with the fact that animal disease agents are relatively easy to
acquire and reproduce, and it becomes clear that a person with such wicked
intentions could do major damage to the economy of a state such as Texas. 4

Despite the wishes of a few misguided individuals, such an event has not
taken place." This does not stop one from wondering what an outbreak, either
intentional or unintentional, would do to the State's economy.

B. Great Britain: Anatomy of a Disaster

The catastrophe that gripped Great Britain in early 2001 may serve as a
useful guide for just how bad an outbreak of an animal disease can be for an
afflicted region.5 6 The catastrophe was first detected at a pig-fattening farm
located in Heddon-on-the-Wall, Northumberland in the United Kingdom. 57

The farm, owned by farmer Bobby Waugh, was the poorly run home to 527
pigs whose alleged diet routinely consisted of waste from local school
cafeterias and restaurants.5" From this conglomeration of food-process waste,
the animals contracted "the disease every livestock farmer dreads," more
properly known as Foot and Mouth Disease (FMD). 9

FMD is one of the most serious and most prolific of all foreign animal
diseases.6" FMD is a highly contagious viral infection that produces a fever
followed by blisters in the mouth and on the feet.6' It can be transferred from
animal to animal through direct or indirect contact with an infected animal,

52. See. e.g., Joby Warrick, Study Raises Projection for 'Dirty Bomb' Toll, WASH. POST, Jan. 13,
2004, at A02; Dan Eggen & Sara Kehaulani Goo, Celebrations and Precautions; at New Year's Eve
Events, Terrorism Fears Mean Extra Security, WASH. POST, Jan. I, 2004, at AO1.

53. FARM AND RANCH BIOSECURITY, supra note 20, at 4.

54. Id.
55. See id.
In April 2001, a spokesperson for People for the Ethical Treatment of Animals said she hoped
that an FMD [Foot and Mouth Disease] epidemic would hit the United States. She stated that
this would "bring economic harm only to those who profit from giving people heart attacks and
giving animals a concentration camp-like existence."

Id.
56. See generally It Was a Hell of a Mess, BBC NEWS, July 22, 2002, at http://news.bbc.co.uk/

l/hi/uk_.politics/2144145.stm (on file with the Texas Tech Journal of Texas Administrative Law)
(discussing the devastation of the outbreak) [hereinafter It Was a Hell of a Mess].

57. Farmer Kept Quiet About Disease, BBC NEWS, May 30, 2002, at http://news.bbc.co.uk/l/hi
/England/2016188 (on file with the Texas Tech Journal of Texas Administrative Law) [hereinafter Farmer
Kept Quiet].

58. Id.
59. Id.; see also Kay Jordan, Safety First as the Latest Disaster Hits Farmers, THE EVENING

CHRON. (Newcastle, UK), Feb. 27, 2001, at Features 20.
60. Jordan, supra note 59, at Features 20.
61. Id.
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which can become a contagious carrier for the disease before outward
symptoms are visible.6 - The disease also spreads by coming in contact with,
and subsequently "hitching a ride" on, animals, people, or any other object
that moves through an infected region.63 Interestingly enough, the disease is
also capable of becoming airborne which enables it to travel vast distances.'
Unfortunately for the United Kingdom, the disease also spreads by feeding
animals meat products contaminated with the virus.6"

The virus can be destroyed through heat, low humidity, or disinfectants;
however, it can remain active in the frozen carcass of animals or on the
surface of objects.66 Perhaps one of the most controversial aspects of the
disease is that it is rarely fatal to the animals themselves.67 Yet, as a rule,
animals infected by the disease are often condemned and slaughtered by
government agencies to avoid the economic costs of a massive outbreak, such
as feeding an animal longer due to long-term quarantines and movement
restrictions."

If the mere news of the discovery of FMD was enough to send shudders
through the British agricultural community, then what happened next should
have had the full force of an earthquake.69 First, the farmer allegedly
responsible for feeding his animals contaminated waste remained silent about
the disease's presence at his farm, allowing several of the infected animals to
be transported across the countryside to an abattoir in Essex.7 ° Once there, a
Meat Hygiene Service Official Veterinarian Surgeon spotted signs of the
disease on the animals and sounded the alarm.7' Unfortunately, the alarm went
largely unheeded and the disease spread rapidly.72

In less than a month, the disease had spread to the point that bans on the
movement of animals in the countryside caused meat shortages in London
markets.73 Smithfield Market in London, England, reported that their butchers
had less than a one week supply of meat.74 Curiously, the British government
still did not respond to the outbreak of the disease with appropriate counter

62. Id.
63. Id.
64. Id. (stating that an outbreak on the Isle of Wight was due to the airborne spread of the virus

from Brittany in Northern France).
65. Id.
66. Id.
67. Id.
68. Id.
69. Id.
70. Farmer Kept Quiet, supra note 57.
71. Jordan, supra note 59, at Features 20.
72. See generally Farms in Disease Alert, THEEVENINGCHRON. (Newcastle, UK), Feb. 23, 2001,

at Local News 5 (discussing the lack of alarm over news of FMD).
73. Colin Adamson, Panic-Buying Hits Smithfield, THE EVENING STANDARD (London), Feb. 27,

2001, at 4.
74. Id.
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measures.7 While the carcasses of diseased animals were being burned in
giant pyres in the country, the British House of Commons was locked in a
heated debate over whether fox hunting should be permanently banned in rural
areas. 76 In contrast, realizing the importance of limiting movement until the
disease was contained, the Irish government, the Irish Rugby Football Union,
and their Welsh counterparts, postponed a six-nation professional rugby
tournament to avoid the possibility of fans transporting the virus back to the
Emerald Isle.77

The British government's inaction cost its people dearly.78 By the time
the British Army was put into service, an estimated one hundred thousand
animal carcasses had been sitting outside of people's homes for nearly three
weeks awaiting disposal.79 Brigadier Birtwistle, the man in charge ofthe clean
up, was reported as saying that "[t]here was a startling level of incompetence
at every level . . . [w]e're one of the 10 richest nations, we're a legitimate
nuclear power and we can't get a few trucks into Cumbria." 80 Before the
epidemic ended, the disease cost the United Kingdom an estimated four billion
pounds, and lead to the slaughter of more than six million animals."

After the FMD disaster, a series of reports were ordered to investigate the
British government's handling of the situation. 2 The report emphasized the
importance of maintaining contingency plans for future outbreaks, developing
comprehensive animal health strategies, and promoting good farming
practices.8 3 As for the man whose abusive animal practices started the entire
outbreak, Mr. Waugh was convicted of failing to notify officials of the
outbreak of the disease and causing unnecessary suffering to animals. 4

Ill. THE TEXAS ANIMAL HEALTH COMMISSION

In order to avoid situations such as what developed in Great Britain,
Texas has vested the power to propagate and enforce animal health regulations
to a single administrative body known as the Texas Animal Health

75. See generally It was a Hell of a Mess, supra note 56 (stating that the government authorities
were incompetent and slow in reacting).

76. Debating Foxes While Cattle Burn, THE EVENING STANDARD (London), Feb. 28, 2001, at 13.
77. Star Backs the Call-offDecision, THE EVENNG CHRON. (Newcastle, UK), Feb. 28, 2001, at

Sport 53.
78. It Was a Hell of a Mess, supra note 56.
79. Id.
80. Id.
81. Foot and Mouth Rules Set to be Eased, BBC NEWS, Jan. 22, 2003, at http://news.bbc.co.uk

/I/hi/uk/2686041.stm (on file with the Texas Tech Journal of Texas Administrative Law).
82. At-A-Glance: TheAndersonInquiry, BBCNEwS, July22,2002,athttp://news.bbc.co.uk/1/hi/

uk/2144539.stm (on file with the Texas Tech Journal of Texas Administrative Law).
83. Id.
84. Farmer Kept Quiet, supra note 57.
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Commission.8" The Commission is the only state agency that has the ability
to regulate all aspects of animal health in order to protect livestock from
disease.8" In order to live up to this responsibility, the legislature has imparted
the Commission with a large grant of statutory authority. 7 Typically, the
Commission has been very active in creating such rules and putting them into
practice; in fact, the TAHC actually got its start during a FAD outbreak. 8

In the mid-1800's, cattle producers in the United States recognized a
connection between Texas cattle driven from the Southern states near Mexico
and high death losses in Northern cattle caused by a disease then called
"Texas Fever."89

Apparently, Texas cattle were inadvertently carrying a parasite known as
fever ticks northward to "cattle that had no resistance to Texas 'Tick Fever,'
or 'babesiosis,' the protozoal blood disease transmitted by infected fever
ticks." 90 Close to ninety percent of infected cattle died, and animals that
survived the disease were in such poor condition they were unmarketable for
food purposes.9 The mounting economic losses prompted bans and
quarantines on Texas cattle being moved to northern states during warm-
weather months. 92

Texas "[C]attlemen recognized the crippling financial effects of the
quarantines and turned to the Texas legislature, urging the creation of an
agency like the U.S. Bureau of Animal Industry, which had been set up in
1884.""' In response, the Texas Legislature passed State House Bill 112 in
1893 establishing the Livestock Sanitary Commission, the TAHC's original
name.

4

In modem times, the TAHC has evolved into a thirteen member
commission, appointed by the governor with the advice and consent of the
Texas Senate.9' The Commission must consist of an appropriate number of
individuals selected from various agricultural and private professions.9 6 Each

85. See TEX. AGRIC. CODE ANN. § 161.021 (Vernon Supp. 2004). See generally id. § 161.041

(setting forth the general powers and duties of the Commission).
86. § 161.041(a)-(b).
87. Id.
88. TEX. ANIMAL HEALTH COMM'N, HOW THE AGENCY WAS STARTED 1, http://www.tahc.state.tx.

us/news/History.pdf (last visited Apr. 4, 2004).
89. Id.
90. Id.
91. Id.

92. Id.
93. Id.
94. Id.

95. See TEX. AGRIC. CODE ANN. § 161.021 (Vernon 2003).
96. Id. The Commission must be composed of the following:
(1) A practitioner of veterinary medicine; (2) a dairyman; (3) a cattle raiser; (4) a hog raiser; (5)
a sheep or goat raiser; (6) a poultry raiser; (7) an individual involved in the equine industry; (8)
an individual involved in the feedlot industry; (9) an individual involved in the livestock
marketing industry; (10) three members of the general public; and (11) an individual involved
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commissioner serves a staggered term of six years, with various
commissioners' terms expiring every other year.97 Furthermore, before a
commission member may assume their duties, they must take part in a
comprehensive training program covering how the Commission was created,
its role in fighting animal diseases, its budget, and its administrative rules.9"
Currently, the agency has 217 staff members, which monitor Texas livestock
for signs of a possible outbreak.99 Among the staff, the Commission employs
ninety animal health inspectors that are stationed strategically around the
state.' Theses inspectors serve as the front-lines of disease protection,
because they have the most personal interaction with livestock, and livestock
owners, of anyone employed by the TAHC. ' The Commission also employs
twenty-two veterinarians who serve as the diagnosticians and have been
trained to recognize the symptoms of an animal infected with a FAD."2

Together with the animal inspectors, these veterinarians "test livestock on
ranches and farms, inspect livestock markets to ensure diseased animals are
shipped to proper destinations, and check livestock shipments entering the
state to make certain health certificates and permits are valid."' 3

A. Statutory Authority for the Texas Animal Health Commission

The Texas Legislature has given the TAHC a large statutory umbrella to
work under in developing its administrative rules regarding agrisecurity in
Texas.' The TAHC is responsible for protecting all livestock, domestic
animals, and domestic fowl from both foreign and domestic communicable
diseases.'0 5 In pursuit of this goal, the TAHC may adopt any rules necessary
to carry out its duties, including rules involving testing, movement, inspection,
and treatment.'0 6 Additionally, in the event of an outbreak of an animal
disease, the TAHC would be the prime agency responsible for requiring the
slaughter of infected livestock should the disease fit within one of four
categories.'0 7 The Commission may also order the slaughter and disposal of

in the exotic livestock or exotic fowl industry.
Id.

97. See § 161.022.
98. See § 161.023.
99. TEX. ANIMAL HEALTH COMM'N, EFFECTIVE INFRASTRUCTURE 1, http://www.tahc.state.tx.us/

news/Infrastructure.pdf (last visited Apr.4, 2004).
100. Id.
101. Id.
102. Id.
103. STATE OF TEXAS, EMERGENCY MANAGEMENT PLAN attach. 6-33, (2001) [Where is this

source?].
104. See TEX. AGRIC. CODE ANN. § 161.041 (Vernon 2003) (parenthetical).
105. See § 161.041(a).
106. See § 161.041(b).
107. See § 161.0415(a). In order for the TAHC to order animals slaughtered they must be exposed

to or infected with a disease that conforms to the following:
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infected livestock with a disease that does not fit within one of the
aforementioned four categories if it determines it is necessary for the
protection of animal health in the State of Texas.08

In addition to giving the TAHC the power to slaughter infected animals,
the Legislature gave the Commission broad discretionary power to regulate
the transport and entry of animals. °9 Under this authority, the TAHC may
govern entry into all exhibitions, fairs, and livestock shows as necessary to
protect against communicable diseases.' The Commission also has the
ability to control the movement of animals in and out of stockyards and
railroad pens."' Moreover, the TAHC has the broad authority to control and
regulate the movements of animals intrastate." 2 This gives the Commission
the ability to impose movement restrictions on animals infected with any FAD
and prohibit the movement of any article or animal that may be a carrier for
the disease." 13 Included in this authority is the ability to regulate all
importations of animals from other states, territories, and countries, including
the issuance of health certificates and entry permits for a nominal fee." 4 The
authority comes with one caveat; all rules relating to the movement of
livestock, exotic livestock, and exotic fowl must be adopted after notice is
given and a public hearing is performed." 5

Furthermore, if the TAHC determines that a disease listed in Texas
Agriculture Code Section 161.041 is present in the State, it can erect a
quarantine around the affected animals or the affected place." 6 The
Commission can also quarantine an entire state, territory, or nation, as long as
notification of the quarantine is published in a Texas newspaper." 7 The
notification must state why the animal was quarantined, the designated area
where the animal is confined to, the restrictions under which the animal may
move, and any exceptions to the containment." 8 The quarantine would have
the effect of quarantining all animals at that particular location, regardless of

(1) is recognized by the United States Department of Agriculture as a foreign animal disease;
(2) is the subject of a cooperative eradication program with the United States Department of
Agriculture; (3) is named on "List A" of the office International Des Epizooties; or (4) is the
subject of a state of emergency, as declared by the governor. Id.
108. § 161.0415(b).
109. See TEX. AGRIC. CODE ANN. §§ 161.043, 161.044, 161.047 (Vernon 2003).
110. §§ 161.143, 161.136.
111. § 161.044.
112. § 161.043.
113. §§ 161.054, 161.061.
114. § 161.081.
115. § 161.112.
116. § 161.061(a)-(b).
117. § 161.062.
118. § 161.063.
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who owns or controls the animals." 9 Additionally, the Commission may seek
a court-ordered injunction to enforce this power.12

1

Finally, the legislature also gave the TAHC the ability to hold violators
of their rules criminally liable. 2 ' A person could be guilty of various degrees
of misdemeanors should they do any of the following: enter the state without
a certificate, remove animals from a stockyard or railroad pen, refuse entry to
an animal health inspector, refuse inspection, violate a quarantine order,
import an animal in violation of Section 161.081 of the Texas Agriculture
Code, or remove animals from a livestock market without a health
certificate. 22 Veterinarians who fail to report an occurrence of animal disease
listed with the TAHC, or an animal dealer who fails to maintain proper sales
records, may also face criminal liability. 23 In addition to criminal charges, the
Commission has the ability to assess an administrative penalty on violations
of its rules as well. 124

B. Administrative Rules of The Texas Animal Health Commission

Using the statutorily granted authority outlined in the section above, the
TAHC has developed its own administrative rules to govern the performance
of its duties regarding animal health and agrisecurity.' 25 These rules begin
with the appointment of an Executive Director who reports directly to the
Commission.' 26 The Executive Director administrates all the programs of the
Agency, and is responsible for taking the actions necessary to comply with
and enforce all state and Federal laws that are applicable to the agency.' 27 The
Director also has the ability to issue orders and set administrative penalties as
specified by the Texas Agricultural Code.'28

As the person in charge of administrating the programs of the Agency,
the Executive Director has an important role in controlling the outbreak of any
animal disease. 29 Under the direction of the Commission, if the Executive
Director makes the determination that livestock was exposed to or infected

119. § 161.064.
120. Gluck v. Tex. Animal Health Comm'n, 501 S.W.2d 412,415 (Tex. Civ. App.-San Antonio

1973, writ ref'd n.r.e.).
121. See § 161.041 (explaining the general powers and duties of TAHC in promulgating rules to

prevent the transmission of certain diseases).
122. See §§ 161.136-161.141, 161.143, 161.146(b).
123. See § 161.145 (Vernon 2003) (stating that a veterinarian who fails to report a disease will face

Class B misdemeanors); see also § 161.147 (stating that animal dealers will face Class B misdemeanor
charges for failure to keep adequate records).

124. See § 161.148 (stating that the penalty for an administrative rule violation must not exceed
$ 1000 and that each day the violation occurs constitutes a new violation).

125. 4 TEX. ADMIN. CODE § 59.2 (2000).
126. Id.
127. § 59.2(b)(1).
128. § 59.2(b)(4); TEX. AGPJC. CODE ANN. § 161.148 (Vernon 2003).
129. 4 TEX. ADMIN. CODE § 58.2(a).



2004] AGRISECURITYIN THE TEXAS AGRICULTURAL INDUSTRY 267

with a disease and, subsequently, an animal health emergency exists, then she
is "authorized to exercise all the necessary authority . . . to act for the
commission to respond as expediently as possible to the emergency."' 3 ° In
doing so, the Executive Director is authorized by the Commission to propagate
all the requirements and powers relating to the movement of all Texas
livestock. 3' This delegated authority includes the ability to set out entry
requirements, quarantine powers, and movement restrictions. 3 2 These broad
powers form the heart of the TAHC's administrative rules, as it seeks to
protect Texas livestock from exposure to disease at every phase of the
production process."'

The rules begin by outlining what tasks must be performed in order to
gain entry into the State.' In order to enter Texas, an animal must have a
valid entry permit and certificate of veterinary inspection, unless otherwise
exempted.' The certificate of inspection shall contain a statement that an
accredited veterinarian has inspected the animal and found it "to be free of
symptoms or evidence of communicable or infectious diseases."' 36 Animals
entering the State for the purposes of attending a livestock show, fair, or
exhibition are subject to the same requirements as commercial cattle.'3 7

However, in certain situations, animals may get special consideration from the
TAHC."' For example, animals imported from Mexico must be identified
with an "M" brand and must be accompanied by a certificate issued by an
authorized inspector of the United States Department of Agriculture.'

In order to enforce these entry rules, as well as movement and quarantine
restrictions, an agent of the Commission is entitled to stop and inspect a
shipment of animals or animal products being transported in the state., 40

Should the inspector find that the animals violated any aspect of the TAHC
rules, he is entitled to detain the shipment, or to require it to unload at the
nearest possible loading facility. 41 Once unloaded, the animals may be tested
for the existence of any disease or parasite that poses a threat to the livestock
of Texas.

42

130. § 58.2(c).
131. § 58.2(d).
132. Id.
133. See §§ 51.2-51.4, 51.6-51.7, 55.1, 58.11-58.12, 58.21-58.22, 58.31.
134. § 51.2.
135. § 51.2(a)-(b).
136. See § 51.2(b)(2)(A); see also § 51.1(1), (4) (stating the TAHC's definitions of an "accredited

veterinarian" and a valid "[c]ertificate of veterinarian inspection").
137. § 51.4.
138. See § 51.7(e).
139. Id.
140. § 51.6(a).
141. § 51.6(a)-(b).
142. § 51.6(c).
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Once the entry documentation is in order, the TAHC administrative rules
largely deal with the power to erect quarantines, to slaughter infected animals,
and to compensate affected owners and operators.'43 This process often begins
with the requirement that a veterinarian report the existence of a serious
animal disease within twenty-four hours of its diagnosis.' The Executive
Director then uses the information to determine if the disease or agent of
transmission of the disease exists in any place in the state, or has infected or
been exposed to livestock to the point that a quarantine is required. 4 5 After
making this determination, the Executive Director has the ability to erect a
quarantine on the effected area, article, or animal.'46

Once established, the quarantine has the effect of prohibiting "the
movement of animals or articles designated as a potential carrier ... [of a
disease] into a quarantined herd, premise, or area."' 4 7 The "quarantine will
remain in effect until the [C]ommission determines that the exposure or
infection has been eradicated or controlled through appropriate methods."'' 48

The Executive Director must provide notice of the quarantine by newspaper
publications in the county where the quarantine is located, notice posted at
that county's courthouse door, or delivery of written notice to the owner of the
animals or area under quarantine. 49

Should it become necessary, the administrative rules of the TAHC also
authorize the Executive Director to order the slaughter and disposal of all
animals infected with a disease that the Commission seeks to control.' 0 If this
action were taken, the Commission would seek to compensate, or indemnify
the owner of the livestock, subject to the availability of funds. 5 '

Finally, should an outbreak of a dangerous animal disease occur, the
TAHC could erect livestock movement restrictions in an effort to contain the
effects of a harmful disease. '52 These restrictions would incorporate many of
the attributes found in the rules that govern entry and quarantine, but they
place more emphasis on stopping the spread of disease during an animal
health emergency.'5 3 In enacting this power, the Executive Director "may
restrict movement of livestock in any or all of the state . . . if [she] ...
determines that livestock are exposed or infected with a disease ...and
believes that the disease presents a danger to the public health or livestock

143. See infra text accompanying notes 144-51.
144. 4 TEX. ADMrN. CODE § 45.2 (West 2003).
145. § 58.11(a).
146. Id.
147. § 58.11(c).
148. § 58.11(b).
149. § 58.12(a).
150. § 58.3 1(a)-(b).
151. § 58.32(a); TEX. AGRIC. CODE ANN. § 161.058 (Vernon 2003).
152. 4 TEX. ADMIN. CODE § 58.21(a)-(b) (2000).
153. Compare id. (outlining the importance of preserving the spread of FADs), with § 58.1 l(a)

(requiring the Executive Director to establish a quarantine on affected animals).
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industry."' 54 In placing movement restrictions on animals in the state, the
Executive Director "may require testing, vaccination, or another epidemio-
logically sound procedure in order to authorize movement from restricted
locations.""'

As with the rules regarding quarantine, movement restrictions would
remain in effect until the director determines that the exposure or infection has
been eradicated or controlled. 5 6 The Executive Director gives notice of the
movement restrictions in written form by fax, mail, or hand delivery to the
owner or caretaker of the restricted animals or of places where the movement
of livestock is restricted.'57

C. Analysis of the Texas Animal Health Commission's General Procedures

While entry requirements, quarantine requirements, and movement
restrictions may help prevent an outbreak of FADs, each requirement has a
specific weakness.'58

For example, entry requirements and health certificates seem to be an
effective step to insure that diseases are not imported into Texas.'59 However,
it is important to remember that with more than two million cattle shipped
into the state yearly, inspections often amount to little more than a cursory
inspection of the animal by a veterinarian before it is loaded for shipment. 6

Furthermore, this inspection will often not be able to catch animals freshly
exposed to disease because many types of disease take days or even weeks to
incubate, and therefore, the animal may not exhibit signs of disease at the time
of the inspection.' 6 ' Moreover, animals that fit into specific exceptions may
be wholly exempt from the inspection requirements and gain entry without
official inspection.' 62

Quarantine and slaughter provisions also pose their own unique set of
difficulties.'63 For example, officials involved in emergency planning indicate
that "the sections . . . that grant commissioners quarantine powers were

154. § 58.21(c).
155. Id.
156. § 58.21(d).
157. § 58.22(a).
158. See, e.g., infra text accompanying notes 159-81.
159. See generally 4 TEX. ADMIN. CODE § 58.2 (2000) (stating that the Executive Director is

authorized to determine requirements related to quarantine, disposal, testing, movement, inspection, and
treatment).

160. See FARM AND RANCH BIOSECuRrrY, supra note 20, at 2 (stating that over 2.7 million cattle
were shipped into Texas in 2000).

161. See id.
162. 4 TEX. ADMIN. CODE § 51.3 (2000) (stating that cattle are exempt from health inspection

requirements if they are delivered directly from the farm to slaughter, accompanied by a way bill, or under
the age of eighteen months and delivered by the owner directly to a feedlot for feeding for slaughter).

163. See FARM AND RANCH BIOSECURITY, supra note 20, at 10.
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written for slow-moving diseases such as [bovine tuberculosis] and are not
adequate for fast-moving foreign animal diseases" such as foot and mouth
disease." 6 Slaughtering infected animals can also be very problematic.'65

This method often produces outcries from producers and animal rights activist
alike because it mandates the killing of contagious livestock regardless of
whether the animal would eventually recover from the disease.'6 6

Furthermore, the logistics of depopulating animals can also present a
troubling issue.'6 7 At a recent TAHC training seminar, referred to as the
Panhandle Exercise, industry leaders and state officials addressed the logistics
of depopulating animals. 6 The report they created conservatively estimated
that:

Using 10 crews (50 personnel) working two 10 hours [sic] shifts on 5 chutes,
it would conceivably require 50 consecutive days to euthanize 75,000 cattle.
This estimate also does not account for breakdown and repair of the
equipment. Therefore, to reduce this time to 5 consecutive days, it would
require 100 crews (500 personnel) working two 10 hour shifts on 50 chutes.'69

Such a long delay would be counter productive to controlling and containing
a disease outbreak quickly, and it would inevitably be labor intensive.7 '
Moreover, the amount of animals slaughtered would create carcass disposal
issues because consumers would most likely not be inclined to purchase meat
that had been vaccinated or irradiated because of a FAD outbreak.' 7 '

Beyond the logistics of depopulation, it is important to note that Texas
is one of the few states that actually indemnify producers for losses endured
due to the slaughter of infected animals. '72 A large outbreak would place large
budgetary constraints on the State's government. '73 In fact, a recent outbreak

164. Id.
165. See generally id. (stating that it can take months to sort out a compensation package for

producers who are asked to slaughter their heads).
166. See STATE OF TEXAS, EMERGENCY MANAGEMENT PLAN, FOREIGN ANIMAL DISEASES, app. 4

at H-4-3 (200 1), available at http://www.tahc.state.tx.us/emergency/FAD_plan_final.pdf(last visited April
22, 2004) [hereinafter FOREIGN ANIMAL DISEASES].

167. See DR. SusAN BURNHAM ET AL., AFTER ACTION REPORT ON THE PANHANDLE EXERCISE, 21,
(2003) [hereinafter THE PANHANDLE EXERCISE].

168. See id. at 21 (stating that the logistics ofeuthanizing 75,000 cattle could be a troubling concern
in the event of an outbreak of a serious animal disease).

169. Id.
170. See generally id. (stating that in counties with cattle populations of over one-million,

depopulation will easily require thousands of personnel).
171. Id.at2O-21.
172. See generally 4 TEX. ADMIN. CODE § 58.32(a) (2000) (stating that the owners of livestock that

are required to be slaughtered are to be provided with information regarding available indemnity funds).
173. See FARM AND RANCH BIOSECURITY, supra note 20, at 4.
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simulation performed by the TAHC estimated that indemnity payments for
one county alone could reach as much as twenty-one million dollars. 17 4

Finally, livestock movement restrictions are one of the broadest tools
available to the TAHC for slowing the spread of an outbreak. 75 However,
numerous difficulties can arise depending on how the restrictions are
administrated. 17

' For example, if a true movement restriction zone was set up
for a large area, significant labor costs would be incurred in testing animals
within the zone. 17 7 In addition, livestock movement restrictions present
problems for dealing with animals already in transit.'78 On any given day, ten
thousand cattle trucks could be transporting cattle on Texas roadways. 7 This
presents problems for widespread movement restrictions and would require
the procurement of large animal handling facilities to off-load animals whose
movement was being restricted. 8' Ultimately, a long-term ban on livestock
movement could lead to food shortages and higher prices similar to those
experienced in Great Britain.18

Regardless oftheir individual problems, entry requirements, quarantines,
and movement restrictions are all general powers that will continue to be used
by the TAHC to prevent the infiltration of a FAD into Texas.'82 There are no
easy answers or solutions forthe specific problems each technique presents;8 3

however, the Commission has taken the right steps in developing training
efforts, such as the Panhandle Exercise, to help isolate and understand how its
decisions could affect those in the beef industry.' 84 Nevertheless, the
Commission also recognizes that these general methods of controlling
livestock will need to be supplemented by commission policy in the event of
an all out animal health crisis.' 5 As a result, the TAHC has developed a
comprehensive contingency plan detailing the commission's reaction to an
emergency involving a FAD.8 6

174. Id.
175. See supra text accompanying notes 152-55.
176. See generally FARM AND RANCH BIOSECURITY, supra note 20, at 10 (stating the various issues

the Legislature considers in developing an emergency plan).
177. Id.
178. See THE PANHANDLE EXERCISE, supra note 167, at 15.
179. Id.
180. Id.
181. See Adamson, supra note 73 at 4; see also FARM AND RANCH BIOSECUIrTY, supra note 20, at

4, (stating that economic effects of a widespread animal disease outbreak could include higher food prices).
182. See supra text accompanying notes 134-57.
183. See THE PANHANDLE EXERCISE, supra note 167, at 1.
184. Id. at 15.
185. See FOREIGN ANIMAL DISEASES, supra note 166, at H-4-3.
186. Id.
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IV. TEXAS ANIMAL HEALTH COMMISSION'S EMERGENCY PLANNING

If an animal health emergency occurs, such as an outbreak of FMD or
BSE, the Commission has developed a plan that would employ the measures
mentioned above as well as several cooperative measures with other
agencies."7 The major objectives of this plan include the following: gaining
and maintaining control of the incident, assessing indemnity coverage, and
streamlining the decision-making process regarding slaughter, disposal animal
movements, and the dissemination of emergency information to the public.'88

A. Appendix 4 to Annex H. Foreign Animal Disease Emergency Response
Plan

The plan itself is contained in the State of Texas Emergency
Management Plan.'89 The emergency plan is a multi-agency contingency
planning instrument that "defines the organization, establishes operational
concepts, assigns responsibilities, and outlines coordination procedures for
accomplishing comprehensive emergency management objectives in
Texas."' 90 The part of the plan that is most relevant to the TAHC and the
control of foreign animal diseases is "Appendix Four to Annex H"
(Appendix), in which, "guidance for mitigating against, preparing for,
identifying and responding to, and recovering from any highly contagious
animal disease affect Texas Livestock" is given.' 9'

The Appendix outlines Texas's current agrisecurity and livestock
protections, and emphasizes the importance of dealing with an animal health
crisis swiftly and effectively.' 92 Additionally, the Appendix calls attention to
several assumptions underlying the reasoning for developing a comprehensive
contingency plan, and recognizes that the potential effect an FAD could have
on farms, ranches, and wildlife in Texas and other states and countries.'
Moreover, the Appendix recognizes that the introduction of an FAD through
natural pathways or as an act of terrorism could result in the long-term and
very costly deployment of emergency control methods.'94

187. Id.
188. FARM AND RANCH BIOSECURITY, supra note 20, at 9.
189. 4 TEX. ADMIN. CODE § 58.3(a) (2000).
190. Id.

191. Id.
192. FOREIGN ANIMAL DISEASES, supra note 166, at H-4-3. ("Such an event could cause a severe

impact to, or even destroy, the agricultural economic stability and viability of the State and possibly the
Nation.). Id.

193. Id.
194. Id.
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In addition, the Appendix makes some very interesting assumptions
regarding people's behavior towards, and reaction to, an outbreak of a FAD. 95

The Appendix assumes that a ban on animal products would result in the black
market slaughter of animals to meet the demand for fresh meat.' 96 In addition,
it assumes that livestock owners, animal rights activists, and other citizens
might strenuously object to the quarantine and slaughter of infected animals. 197

Thirdly, the Appendix states, "[s]ome individuals may not believe in the
viability or validity of the threat posed by a contagious foreign animal disease,
and may take actions counter-productive to the government process to isolate,
control, and/or eradicate the FAD."' 98

In order to deal with these and other threats outlined in the situational
analysis and assumptions sections, the Appendix sets forth sections dealing
with Concepts of Operation, Organization and Assignment of Responsibilities,
Direction and Control, Readiness Levels, and Administration and Support.'99

Of these, the Concepts of Operation section is the most illuminating
because it deals specifically with how the TAHC would use its administrative
authority to deal with an outbreak of a FAD.2"' The TAHC contingency plan
begins by assuming that an involved third party would notify an official of an
animal suffering from an unknown disease.20' The official would then inspect
the animal and request that a foreign animal disease diagnostician (FADD) be
sent to the site to identify the disease affecting the animal. 22 The FADD will
take samples from the animal, send them directly to a national laboratory for
confirmation, and discuss the need to activate a First Assessment and
Sampling Team (FAST) to come to the site and assist in the field work.20 3

If an FAD is highly probable, the TAHC will activate the Texas
Emergency Response Team (TERT) to coordinate the local authorities and
advise them of the presence of a FAD.20 4 TERT will also be responsible for
notifying the state Emergency Operating Center, which will in turn, sound the
alarm bells for the other state and federal agencies.20 5 The TAHC, through its
leadership in TERT, would then begin to employ the use of the standard
quarantine, entry, and movement restrictions to control the outbreak.0 6

195. Id.
196. Id.
197. Id. at H-4-4.
198. Id.
199. Id. at H-4-4 to -24.
200. Id. at H-4-4.
201. ld. at H-4-5.
202. Id.
203. Id.
204. Id.
205. See id. at H-4-6 (stating that the Assistant State Coordinator will notify the state coordinator,

the Federal Bureau of Investigations liaison officer, and the Federal Emergency Management Agency
(FEMA)).

206. See, e.g., supra text accompanying notes 134-57.
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Meanwhile, the TAHC would form five committees made up of various
representatives from a myriad of state agencies to consider and evaluate
separate issues involving the FAD outbreak including: economics, funding,
legal concerns, operations, environmental and community impact, and public
relation concerns.2 °7

The Concepts of Operation section also sets forth several topics by their
phase of emergency management." 8 Under the Mitigation section, the
Appendix lists several pre-disaster activities that might be used to lessen the
impact of an outbreak including veterinarian training and awareness programs,
training exercises for response units, and public relation campaigns. 2 9 Next,
the Preparedness section deals specifically with the level of agency
preparedness by detailing specific exercises and meetings that should take
place to ready the TAHC for an animal health crisis. 21° Perhaps the most
important section, the Response section, deals with the logistical side of
responding to a FAD, such as securing food for first responders and securing
the necessary equipment to perform their specified functions.2 1 Finally, the
Recovery section arranges for the restoration of normalcy to an area affected
by an FAD. z12

B. Analysis of the Texas Animal Health Commission's Emergency
Procedures

The TAHC and other Texas Agencies tested the procedures outlined in
the Appendix in June 2001 and produced several suggestions for
improvement. 213 By agreement, the TAHC, the Texas Department of Public
Safety, and the Texas Division of Emergency Management conducted the
Texas FAD Incident Modified Functional Exercise, a training exercise
conducted in June of 2001.214

The agencies based the test scenario on the fictional release of FMD at
the Texas A&M University swine facility after several international visitors
toured the facility.215 They presented a fictional outbreak which was then
presented to participants from several agencies that would be involved in

207. FOREIGN ANIMAL DISEASES, supra note 166, at H-4-6 to -10.
208. Id. at H-4-6 to -12.
209. Id.
210. Id. at H-4-6 to -13.
211. Id. at H-4-6 to-14.
212. Id.
213. See generally STATE OF TEXAS, FOREIGN ANIMAL DISEASE (FAD) MODIFIED FUNCTIONAL

EXERCISE POST-EXERCISE REPORT (June 2001), available at http://www.tahc.state.tx.us/emergency
exercises/tamu_exercise_2001 .pdf (reporting information regarding the preparation for, participation in,
and results of the exercise).

214. Id. at 1.
215. Id. at 9.
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containing a FAD in the real world, and by utilizing the methods outlined in
the Appendix.

216

After the completion of the training exercise, a report by the Texas
Engineering Extension Service (TEEX) assessed Texas preparedness for a
FAD outbreak. 217 The report's recommendations included improving "the
flow and quality of information to livestock owners, the public, the incident
commander, and agency staff and field personnel participating in the
response. '

,
218 The report also suggested, "enhancing the authority of the state

veterinarian with a review of current controlling legal authorities to aid
streamlined decision-making." 2 9 TEEX also thought that involving "county
and city representatives more closely in logistical support, especially to
develop working relationships in advance of crisis and to improve access to
current maps of property lines and property ownership information" would
help the containment process. 22

' Furthermore, the report suggested improving
"tracking systems (such as geographical information systems) to enhance
disease surveillance" and improving "systems for tracking aggregate costs for
the purposes of indemnity and compensation planning." Finally, TEEX
suggested that the TAHC "explore sharing and using other state resources
more efficiently, such as equipment and manpower at state correctional
facilities. 2 2 '

While the TEEX report offered a broad sampling of good suggestions for
improving the overall emergency response process, the TAHC should also
consider additions to the procedures that rely on a third party to notify a
professional that an animal may be exhibiting FAD like symptoms. 22 As can
be seen by the actions of Mr. Waugh during the FMD epidemic in Great
Britain, voluntary reporting can produce very poor results because often the
person who should report the disease has economic interests at stake.223 To
counteract this, the TAHC should consider enacting a reward policy for
confidentially reporting animals with FAD like symptoms. 224 This would
increase the probability that a third party, other than a veterinarian or owner,
would actually seek out an official to report possible outbreaks.225

216. Id.
217. FARM AND RANCH BIOSECURITY, supra note 20, at 10.
218. Id.

219. Id.
220. Id.
221. Id.
222. See FOREIGN ANIMAL DISEASES, supra note 166, at H-4-5(a).
223. Farmer Kept Quiet, supra note 57.
224. See generally id. (explaining that had someone blown the whistle on Mr. Waugh's operation

earlier, the damage from the epidemic could have been greatly reduced).
225. Id.
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Furthermore, as touched upon by the TEEX report, the TAHC should
consider the benefits of adopting a "high-tech" approach to mitigating the
effects of a possible disease outbreak or terrorist attack.26 Currently, several
livestock identification and tracking systems are in development that would
facilitate the availability of vital information, such as where the animal has
been shipped and its vaccination history.227 Recently, the Greeley, Colorado
based meat processing corporation Swift & Co, who processes close to 5.2
million animals each year, purchased one such system. 22 This particular
system uses Global Positioning Satellite technology and near infrared retinal
scans to identify and log an individual animal's movements. 229 For the TAHC,
such information could be an invaluable timesaving mechanism should an
outbreak of an FAD occur on Texas soil.230

V. CONCLUSION

The total effects of the discovery of "Mad Cow Disease" on American
soil will probably not be known for many years to come.23' What is certain,
however, is that the safety of the American food supply and the security of the
agricultural industry should not be based on the mere chance discovery of
animals infected with a FAD.232

In modem cattle production, there is an abundance of opportunities for
cattle to be infected with a highly contagious biological agent that could result
in serious damage to the economy of an agriculturally based state such as
Texas.233 The responsibility of averting such a pending disaster falls squarely
on the shoulders of the TAHC.3 The Commission has a long, illustrious
history of dealing with animal diseases and their effects, and in its modem
incarnation, the commission has a broad grant of statutory authority to
perform its duties.235 The TAHC has used this authority to produce sound
administrative rules, but must continue to adapt and learn from the mistakes
of others in order to meet the new and ever changing threats to agrisecurity.2 36

226. MadCow Scare May Spur High-Tech Tracking, MSNBC, Dec. 31,2003, at http://www.msnbc.
msn.com/id/3848238.html (discussing the use ofhigh-tech efforts such as creating a centralized data base
and radio frequency identification tags).

227. See generally Erin Gartner, Giant Beef Supplier Buys Computerized Cattle Tracking System,
THE ASS'D PRESS, Dec. 30, 2003, at http://www.usatoday.com/tech/news/2003-12-3/-madcow-x.htm
(explaining how new cattle tracking devices would have been faster at tracking the origin of cattle with mad
cow disease).

228. Id.
229. Id.
230. Id.
231. See supra Part 1.
232. id.
233. See supra Part II.A.
234. See supra Part IlI.
235. See supra Part III.A.
236. See supra Parts Ill-IV.
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So, how much damage can a single animal infected with a FAD do to the
Texas economy? With luck, we will never have to find out.

by Tyler Denning




