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I. INTRODUCTION

This update surveys recently published state-court appellate decisions
addressing Texas administrative law issues that may be of particular interest
to administrative law practitioners. An attempt at categorization by subject
matter has been made, but court decisions often do not lend themselves to neat
categorization in that they frequently cover more than one topic. Each subject
matter category has three subgroups: Texas Supreme Court decisions, Austin
Court of Appeals decisions, and the decisions of other courts of appeals
throughout the state. Each is summarized, highlighting the pertinent facts,
issues, and holding considered of interest to administrative law practitioners.
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II. JUDICIAL REVIEW

A. Austin Court ofAppeals Decisions
Fleetwood Community Home v. Bost, 110 S.W.3d 635
(Tex. App-Austin 2003, no pet.)
Fleetwood operated an intermediate care facility for the mentally retarded
(ICF/MR). The Department terminated Fleetwood's certification based upon
alleged violations of state and federal ICF/MR regulations. The administrative
law judge (ALJ) recommended that the Department's decision be affirmed.
In upholding the termination, the Court of Appeals reiterated several wellestablished rules of administrative law.
Public Utility Commission v. City Public Service Board,
109 S.W.3d 130 (Tex. App.-Austin 2003, no pet.)
The Commission held individual TCOS (Transmission Cost of Service)
proceedings for every utility in the statewide power-transmission grid. Then,
the Commission proceeded to use the utilities' TCOS numbers to set statewide
rates for use of transmission lines in wholesale energy transactions. While the
Commission was conducting these proceedings, San Antonio brought a
declaratory judgment action challenging the Commission's authority to enact
a wholesale rate-setting scheme under PURA 95. San Antonio eventually
prevailed when the Supreme Court declared the rate-setting rules to be invalid.
Relying on the Supreme Court's decision, the district court reversed and
vacated the Commission's order in San Antonio's TCOS case.
The Commission appealed, contending that although it cannot use the
TCOS numbers to set rates, it can use them to carry out its other
responsibilities under PURA 95. The Court of Appeals determined that
determining a utility's TCOS number is tantamount to setting its transmissionservice rates, and affirmed the district court's judgment. The court of appeals,
however, determined that the district court awarded the wrong relief. The
court of appeals modified the judgment of the trial court to reverse the agency
order and renderjudgment in favor of San Antonio that the Commission was
without authority to initially set rates.
B. Other Courts of Appeals Decisions
Tave v. Atanis, 109 S.W.3d 890 (Tex. App.-Dallas 2003, no pet.)
Tave, an employee of the Dallas Independent School District, was placed
on administrative leave and eventually terminated because he possessed
sensitive confidential information with the intent to blackmail the school
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principal. Tave appealed the termination of his employment contract, which
was eventually upheld by the Commissioner of Education and the district
court.
In reviewing the district court's decision, the Court of Appeals
considered whether the commissioner's decision to terminate Tave was
supported by substantial evidence. Upholding the termination, the Court of
Appeals reiterated several well-established rules of judicial review of
administrative decisions.
Texas Department of Public Safety v. Butler, 110 S.W.3d 673
(Tex. App.-Houston [14th Dist.] 2003, no pet.)
In conjunction with the arrest of a driver suspected of operating a vehicle
under the influence of alcohol, the officer read the driver a statutory warning
and asked for a breath specimen. The driver refused to provide the specimen
and as a result the driver's license was automatically suspended. The ALJ
found sufficient evidence to uphold the suspension. The driver then appealed
to the county court at law, which overturned the AL's order.
The court of appeals reversed the county court at law, holding that a
court reviewing an ALJ's suspension of driving privileges must use a
substantial evidence standard of review. Employing this standard of review,
the court of appeals determined the AL's decision was supported by
substantial evidence.
III. CONTESTED CASES/ADMINISTRATIVE APPEALS/EXHAUSTION OF
REMEDIES

A. Austin Court of Appeals Decisions
Bell v. Texas Workers Compensation Commission, 102 S.W.3d 299
(Tex. App.-Austin 2003, no pet.)
A physician brought action against the Texas Workers Compensation
Commission after it removed him from the list of approved doctors following
the revocation of physician's license to practice medicine. The district court
denied the physician's request for a temporary injunction to prohibit the
Commission from removing his name from the list while the suit was pending.
The physician filed an interlocutory appeal. The court of appeals held that
physician was not entitled to a temporary injunction.
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American Capitol Insurance. Co. v. Montemayor,
No. 03-02-00658-CV, 2003 Tex. App. LEXIS 2511
(Austin Mar. 27, 2003, no pet.)
The Commissioner of Insurance, insurance companies, and an
organization entered into a liquidation plan governing the insolvency of a
subsidiary insurance company owned by the insurance companies.
Subsequently, TDI reported to the Commissioner that the insurance companies
made inter-company settlements on business assumed under the liquidation
plan without giving TDI notice or obtaining TDI approval in violation of the
Holding Company Act. TDI also reported that the insurance companies
violated accounting rules and the liquidation plan by paying an employment
bonus. The insurance companies sued in district court. The District Court
concluded that the doctrine of primary jurisdiction applied, and that TDI
should be allowed to exercise its expertise before judicial intervention.
On appeal, the Court of Appeals determined that the propriety of the
accounting procedures and the application and interpretation of accounting
and insurance rules and statutes were all questions best left for an initial
determination by TDI's staff who were knowledgeable about insurance,
accounting norms, and complex business transactions. Thus, the trial court's
decision to defer to TDI under the doctrine of primary jurisdiction was
appropriate. However, it was error for the trial court to dismiss the insurance
companies' declaratory judgment suit, and it should have abated the cause
pending resolution of the administrative proceedings.
Ramirez v. Texas State Board ofMedical Examiners, 99 S.W.3d 860
(Tex. App.-Austin 2003, pet. denied)
A doctor sought to collaterally attack the original revocation of his
license, which had occurred more than 10 years ago, by presenting and having
heard and considered at his reinstatement hearing all relevant evidence
whether such evidence tended to undermine the findings of his original
revocation order. The appellate court found that: (1) the doctor failed to
show that he raised the issues of due process or equal protection in the trial
court, as the record contained nothing that showed that the doctor expressly
or impliedly complained of inadequate notice with respect to 22 TEX. ADMIN.
CODE § 167.4, 167.5, 167.6, or a disregard of the constitutional guarantees of
due process of law and equal protection of the laws; (2) the doctor failed to
provide an appellate record showing reversible error, as nothing in the record
showed that the doctor's application for a temporary injunction was presented
to the judge or ruled upon before the final judgment was signed; and (3) the
doctor failed to show any reason why 22 TEX. ADMIN. CODE § 167.6 was not
enforceable, and the appellate record showed that he had a full opportunity to
litigate the matter at the original revocation hearing.
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FPL Farming, Lid v. Texas Natural Resource Conservation
Commission, No. 03-02-00477-CV, 2003 Tex. App. LEXIS 1074
(Austin Feb. 6, 2003, pet. denied)
A landowner contended that the commission exceeded its statutory
authority by improperly interpreting and applying the Injection Well Act, and
that the commission's grant of the amended permits caused a permanent
physical invasion of the landowner's property and, thus, was an unconstitutional taking. Deferring to the commission's interpretation of TEX. WATER
CODE ANN. § 27.051, the appellate court disagreed, finding that the
commission fulfilled all of the requirements of § 27.051 by determining that
the injection wells would be in the public interest, that no existing rights
would be impaired, and that fresh water would be properly protected from
pollution. Further, there was no evidence that the amended permits hampered
the landowner's right to use the deep subsurface. The landowner failed to
carry the burden to produce some evidence to refute the company's evidence
demonstrating that its well facility was in a geologically suitable location and
that there would be no adverse impact on public health or the environment.
The landowner also failed to meet the Loretto test for a permanent physical
occupation. The Court noted that in contested case hearings involving the
Commission, the "burden of proof is on the moving party by a preponderance
of the evidence."
Pretzer v. Motor Vehicle Board, No. 03-02-00403-CV,
2003 Tex. App. LEXIS 277
(Austin Jan. 16, 2003, pet. denied)
Monetary penalties were imposed upon employees of licensed motor
vehicle dealer. On appeal, appellants argued, initer alia, that the trial court
erred in holding that the agency had the statutory authority to impose
monetary penalties and sanctions against the owner and manager, individually.
Appellants claimed that because the owner and manager were not "licensees,"
the agency had no statutory authority to sanction them for statutory violations.
Viewing the Motor Vehicle Code's provisions together, the appellate court
held that the legislature intended that the agency should be authorized to
sanction any person for "willfully defrauding any buyer." This did not create
any new enforcement powers, but only ensured that the agency could enforce
the Code as to employees of licensees. Therefore, the trial court did not err
in holding that the agency had authority to levy civil penalties against the
owner and manager. However, the agency had no express power to bar a
person from acquiring an ownership interest or applying for a license. Thus,
the trial court erred in holding the agency had the power to limit the manager's
employment in automobile sales or applying for a license for five years.
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The court of appeals noted that an administrative agency is not a "court"
and its contested case proceedings are not lawsuits, no matter that agency
adjudications are sometimes referred to loosely as being "judicial" in nature.
Agency adjudications do not reflect an exercise of thejudicial power assigned
to the "courts" of the State in TEX. CONST. art. V, § 1; they are simply
executive measures taken in the administration of statutory provisions.
Seagull Energy E & P, Inc. v. RailroadCommission,
99 S.W.3d 232 (Tex. App.-Austin 2003, pet. filed)
An energy company applied for a spacing and density exception,
allowing it to produce gas from a well that had previously been shut in. The
Commission denied the energy company's application. The appellate court
understood two amendments to TEX. NAT. RES. CODE ANN. § 86.012(b) gave
the Commission specific regulatory powers over commingled natural gas
production; therefore, in issuing a permit for commingled gas production from
separate reservoirs, the Commission gained authority to exercise powers over
those reservoirs. Those powers included the authority to restrict production
in one of two wells completed into such a group of reservoirs. The energy
company's issue regarding the scope of the Commission's authority was
overruled.
Lewis v. Austin ISD, No. 03-02-00325-CV, 2003 Tex. App.
LEXIS 310 (Austin Jan. 16, 2003, no pet.)
A principal had good performance evaluation her first year, but then the
district soon began to receive complaints from parents. The school district's
board voted not to renew the term teaching contract of the principal. The
principal claimed: (1) she did not receive a fair hearing, (2) the commissioner's decision was clearly erroneous, and (3) the commissioner's decision
was not supported by substantial evidence. The principal raised possible bias
on the part of the ALJ, who had been employed by the law firm that
represented the district. Without any competent evidence establishing an issue
of bias, however, the AU was not required to recuse herself. The principal
maintained that she received only one performance evaluation contrary to the
statutory annual evaluation requirement. Nevertheless, the commissioner's
findings of fact reflected the continuing problems and efforts to address them.
The findings and decision of the commissioner were supported by substantial
evidence of the principal's deficiencies. The burden was on the principal to
prove otherwise, which she failed to do.
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Collins v. Texas Natural Resource Conservation Commission,
94 S.W.3d 876 (Tex. App.-Austin 2002, no pet.)
A poultry company applied to the Texas Natural Resource Conservation
Commission for a permit to change from a dry waste-management system to
an environmentally superior wet waste-management system utilizing
compacted clay lined lagoons. An organic farmer who lived 1.3 miles away
from the proposed lagoons, sought a contested case hearing to oppose the
application. After considering the pleadings and attached evidence of the
farmer and the applicant and allowing the farmer to explain his opposition at
two public meetings, the Commission determined that the farmer was unlikely
to be affected by the proposed lagoons and denied his hearing request. The
farmer sought judicial review of the Commission's decision. The district
court affirmed the Commission's order. The appellate court reviewed the
matter, but found no error. The Commission's failure to grant the farmer a
contested case hearing was supported by substantial evidence, and the farmer
was afforded due process.
Zamora v. City ofAustin, No. 03-02-00377-CV, 2002 Tex. App.
LEXIS 8767 (Austin Dec. 12, 2002, pet. denied)
The merchant sold beer, wine, and ice from the merchant's property. The
property was zoned to allow such a use on a retail basis on-site. The merchant
had, however, engaged for some time in off-site sale of ice on a wholesale
basis. Neighboring residents did not complain until the merchant made a
substantial increase in the wholesale part of the business. A zoning official
then reviewed the zoning regulations and concluded that the wholesale ice
distribution business was not a permitted use under the property's zoning
classification. The merchant argued that the business was a proper accessory
use of the property. The Board accepted the City's position after a hearing,
and the trial court affirmed the ruling. The appellate court held that the only
issue on review was whether the Board's decision was a reasonable
interpretation of the permitted uses of the property under the City's zoning
district classifications, and not whether an alternative interpretation might also
be reasonable. The Board's decision was supported by evidence presented at
the hearing and it was not an abuse of the trial court's discretion to affirm the
ruling.
BFI Waste Systems of North America, Inc. v. Martinez
Environmental Group, 93 S.W.3d 570
(Tex. App.-Austin 2002, pet. denied)
Following the issuance of a permit for a waste company, an
environmental group moved for reconsideration. The motion was overruled.
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The district court found that the permit approved a site operating plan (SOP)
with insufficient detail to comply with Commission rules and that the landfill
operator was required, and failed, to prove at the contested case hearing that
it was entitled to a permit of lifetime duration. The appellate court agreed that
the SOP was insufficient, holding that the landfill operator did not submit as
part of its application an SOP that provided operating procedures for site
management and site operating personnel in sufficient detail to enable them
to conduct the day-to-day operations of the facility, as required by 30 TEX.
ADMIN. CODE §§ 330.57, .111, and .114. However, the appellate court
disagreed that the Commission misinterpreted its own rule regarding the life
of the site, holding that 30 TEX. ADMIN. CODE § 330.63 (2002) established the
"life of the site" as the default duration period and that the environmental
group failed to preserve for review its objection to the Commission's lack of
findings of fact or conclusions of law on this contested issue by failing to
complain of the matter in its motion for rehearing.
Friends of Canyon Lake, Inc. v. Guadalupe-Blanco River Authority,
96 S.W.3d 519 (Tex. App.-Austin 2002, pet. denied)
An environmental group filed three lawsuits contestingthe Texas Natural
Resource Conservation Commission's approval ofthe water district's projects.
Since the water district could not get approval to issue bonds in conjunction
with projects due to lawsuits, the water district filed a declaratory relief
action. The environmental group alleged that the trial court erred in holding
that it did not have subject matter jurisdiction and in failing to find that the
water district had violated notice requirements in the Open Meetings Act,
TEX. GOV'TCODE ANN. § 551.041 (1994). The appellate court held that the
trial court did not have subject matterjurisdiction as the environmental group
had failed to seek all of its exhaustive remedies before filing its lawsuits. The
appellate court held that the environmental group was not exempt from the
exhaustion doctrine. The appellate court also held that the water district
complied with notice provision § 551.041 based on the appellate court's
finding that the water district's notice that it sought a permit that doubled the
amount of water it was allowed to take, to sell a portion of water, and sought
$ 75,000,000 in bonds was sufficient to give adequate notice.
Texas Building Owners and Managers Ass'n, v.
Public Utility Commission, 110 S.W.3d 524
(Tex. App.-Austin 2003, no pet.)
Property management organizations and trade groups (building owners)
sued the Public Utility Commission, seeking a declaration that the Building
Access Statutes of the Public Utility Regulatory Act (PURA) were unconstitutional. The district court declared the statutes constitutional. The building
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owners appealed. On review, the building owners contended the statutes
caused a taking of their property without providing an adequate procedure for
determining compensation, the Commission lacked the power to determine
compensation, and, even if the Commission had that power, it resulted from
an unconstitutional delegation. The appellate court disagreed, holding that the
legislature designed the statutes to balance the forces of competition and
consumer choice with the rights of property owners to be compensated in the
event of a taking.
The Court reasoned that the statutes expressly delegated to the
Commission the power to establish a procedure whereby the building owners
could obtain adequate compensation. The provisions granting the Commission
jurisdiction to enforce the statutes delegated to the Commission the power to
determine "reasonable" and "nondiscriminatory" compensation when a
property owner and telecommunications utility failed to negotiate the amount.
Because a lack of adequate procedures to establish compensation was a
necessary element to establish a claim under the takings doctrine, the building
owners could not have a takings claim until they availed themselves of the
Commission's procedures. The judgment was affirmed.
Public Utility Commission v. Southwestern Bell Telephone Co.,
112 S.W.3d 221 (Tex. App.-Austin 2003, pet. filed)
A local exchange carrier sought to prohibit the Commission and long
distance carrier from conducting or participating in hearings pursuant to the
long distance carrier's complaint against the local exchange carrier. The trial
court granted the local exchange carrier's summary judgment motion, and the
commission and long distance carrier appealed.
The long-distance carrier said the local exchange carrier (LEC) charged
the long distance carrier above-cost switched-access rates and subsidized the
LEC's affiliated long-distance carrier. The appellate court held that the LEC,
which elected incentive regulation, was not subject to a complaint, hearing,
or determination as to its rates, so the Public Utility Commission's (PUC)
attempt to hear the long distance carrier's complaint was beyond its
legislatively delegated authority. The PUC could ensure that the LEC's rates
were applied consistently, but this did not allow the PUC to reduce the
carrier's legislatively authorized rates.
B. Other Courts of Appeals Decisions
Burgess v. Gallery Model Homes, Inc., 101 S.W.3d 550
(Tex. App.-Houston [1st Dist.] 2003, pet. denied)
A consumer, as a taxpayer, brought action against a retailer, seeking
refund of local sales tax collected by the retailer. The retailer filed a plea to
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thejurisdiction. The district court granted the plea, and the taxpayer appealed.
The court of appeals held that the taxpayer's failure to exhaust administrative
remedies by filing a claim with the Comptroller of Public Accounts for a sales
tax refund deprived the trial court of subject matter jurisdiction over the
taxpayer's lawsuit.
City of Houston v. Williams, 99 S.W.3d 709
(Tex. App.-Houston [14th Dist.] 2003, no pet.)
The president of the Houston Professional Firefighters Association
advocated that four firefighters be assigned to each unit and not three. At a
press conference, where the mayor discussed firefighter unit staffing levels,
the president reportedly interjected with an inappropriate remark questioning
one speaker's praise of city officials. Thereafter, the captain received a letter
of temporary suspension. Among other matters, the letter stated that the
captain's comment violated the fire department's administrative rules and
regulations. The captain filed a declaratory judgment action before any
administrative hearing took place. He cited no authority which would permit
a suspended officer to seek declaratory relief before the hearing examiner
conducted a hearing or issued a ruling or award. Also, the captain did not
exhaust administrative remedies because the hearing examiner, whose review
he sought, had not yet held a hearing or acted in any respect on the
disciplinary suspension in question. Having submitted his suspension to a
hearing examiner whose pending decision was binding on all parties, the
captain was not entitled to utilize a declaratory judgment action to avoid a
potential adverse decision of the hearing examiner. The appellate court
sustained the city's issues on appeal, reversed the trial court's order denying
the plea to the jurisdiction, and rendered judgment dismissing the captain's
action against the city for lack of subject matter jurisdiction.
Crain v. Prasika, 97 S.W.3d 867
(Tex. App.-Corpus Christi 2003, pet. denied)
An inmate in a correctional facility requested that he be placed in
safekeeping because he was homosexual; his request was denied. He renewed
his request after two inmates physically threatened him; his request was again
denied. He was placed with a cellmate who had a history of sexual assault.
The inmate was sexually assaulted. He filed a civil suit against the warden
and two employees. The trial court dismissed his case with prejudice. On
review, the appellate court agreed with the dismissal because the inmate failed
to exhaust administrative remedies. Statute required the inmate to receive a
decision from the highest authority in the prison grievance system, before
bringing his civil suit. The appellate court modified the trial court's order to
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recognize that the dismissal was without prejudice, giving the inmate the
opportunity to refile his claim upon exhaustion of administrative remedies.
HarrisCounty Emergency Services District#1 v. Miller,
No. 01-00-00846-CV, 2003 Tex. App. LEXIS 6802
(Tex. App.-Houston [1st Dist.] Aug. 27, 2003, no pet.)
While working as a paramedic for the district, an employee injured his
back while lifting a patient and became disabled for approximately 17 months.
After his injury, the employee learned the district did not provide workers'
compensation insurance benefits as mandated by the Texas Labor Code. The
employee then filed a claim for benefits and income, which was granted. The
district challenged the benefit-review conference decision and the award of
benefits was overruled. The employee timely appealed the reversal, the
district failed to respond, and the employee's benefits were reinstated. The
appellate court held the district did not establish its right to proceed under
TEX. LAB. CODE ANN. § 410.251 because it did not comply with TEX. LAB.
CODE ANN. § 410.25 1(b), (c), by filing a response to the employee's request
for review before the workers' compensation appeals panel. The appellate
court concluded the district failed to exhaust its administrative remedies and
was barred from any relief. However, upon reconsideration of their prior
holding, the appellate court sitting en banc held that on the merits the district
should take nothing.
Sullivan v. Texas Department of Public Safety, 93 S.W.3d 149
(Tex. App.-Beaumont 2002, no pet.)
In an administrative license revocation case, the justice court reversed
DPS's action, finding the revocation was not supported by a preponderance
of the evidence and that the hearing was not held within 60 days in accordance
with TEX. GOV'T CODE ANN. § 411.180 (Vernon Supp. 2003). The licensee
contended on appeal that the county court at law lacked jurisdiction over
DPS's appeal because DPS failed to meet the mandatory deadlines imposed
by § 411.180(b). The appellate court found that § 411.180 explicitly provided
that the Administrative Procedure Act provisions were not applicable, and that
"review" in the county court at law was a trial de novo without ajury. Thus,
the DPS, by timely and properly initiating proceedings in the county court at
law, invoked the exclusive and independent jurisdiction of the county court
at law to conduct a trial de novo on the issue of the propriety of the license
revocation. The trial judge in that court was not limited to the evidence
presented to the justice court acting as the administrative hearing officer, nor
was the trial judge restricted by any previous findings or rulings of the
administrative hearing officer. The appellate court overruled both of the
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licensee's objections and affirmed the judgment of the county court of law
affirming the license revocation.
Department of Protective and Regulatory Services v. Schutz,
101 S.W.3d 512 (Tex. App.-Houston [1st Dist.] 2002, no pet.)
A 14-month-old foster child who lived with foster parents drowned in
their backyard swimming pool. The foster parents and the department
disagreed over whether the Human Resources Code (which provided for an
administrative hearing) or the Family Code (which authorized suit in district
court) applied. The appeals court held that because they operated a foster
home within the meaning of TEX. HUM. RES. CODE ANN. § 261.309(e), the
foster parents did not have the right to file suit in the district court without
submitting to a formal administrative hearing. Because the foster mother had
not exhausted her administrative remedies, the district court did not have
subject-matter jurisdiction over her due-process claim.
Security National Insurance Co. v. Farmer, 89 S.W.3d 197
(Tex. App.-Fort Worth 2002, pet. denied)
In January 1995, an employee sustained an on-the-job, low back injury.
An MRI report revealed small disc herniations at L4-5 and L5-SI. In April
1998, the employee sustained a second on-the-job low back injury. An MRI
revealed a new disc herniation at L3-4; the L4-5 and L5-S1 herniations
appeared a little larger than they had in January 1995, and there appeared bone
spurs indicative of degenerative disc disease. A hearing officer found that the
January 1995 injury was a producing cause of the L4-5 and L5-S1 disc
herniations after April 1998 and that the employee's April 1998 injury did not
extend to include the L4-5 and L5-S I disc herniations. An appeals panel for
the Workers' Compensation Commission affirmed the hearing officer's
decision. The appellate court ruled that since the issues before the appeals
panel regarded compensability or eligibility for benefits, the trial court should
have applied a modified de novo standard of review, as opposed to a
substantial evidence review. Without being able to conduct discovery and
present new evidence, the insurer was unable to create an appellate record that
would adequately present its case on appeal. The Court of Appeals reversed
the trial court's judgment and remanded the case to the trial court for a
modified de novo review of the appeals panel's decision.
Grayson County v. Webb, No. 05-02-00659-CV, 2002 Tex. App.
LEXIS 6757 (Dallas Sept. 19, 2002, no pet.)
A corrections officer employed by the county in the sheriff's department
injured her knee at work. She was later terminated and filed suit, alleging she
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was discharged for filing a workers' compensation claim and because of her
gender. The county claimed the employee was terminated due to her failure
to keep her supervisor informed about her medical status. The trial court
refused to dismiss the employee's retaliatory discharge claim. On appeal, the
county contended the trial court did not have jurisdiction over the employee's
retaliatory discharge claim because the employee failed to exhaust her
administrative remedies by utilizing the sheriff's department's mandatory
grievance process. The employee admitted she failed to utilize this grievance
process prior to filing suit, but contended the process did not apply to her
termination since she contended she was not terminated due to a performance
or qualification deficiency, but for filing a workers' compensation claim. The
appeals court agreed. Because the grievance procedures did not clearly apply
to the employee's retaliatory discharge claim, she was not required to exhaust
administrative remedies prior to filing suit.
Harris County Emergency Services District#1 v. Miller,
No. 01-00-00846-CV, 2003 Tex. App. LEXIS 6802
(Houston [1st Dist.] Aug. 7, 2003, no pet.)
An employee hurt his back while working as a paramedic for his
employer. The employer had not provided workers' compensation insurance
benefits under any of the options mandated by the Labor Code. On the
employer's challenge the TWCC overruled the benefit review conference
determination awarding benefits to the employee. On the employee's appeal,
which the employer did not answer, the TWCC reinstated the award to the
employee. The district court dismissed the employer's petition for review,
holding that it lacked subject matter jurisdiction because the employer had
failed to answer an administrative appeal.
The court of appeals held that the employer's failure to answer the appeal
as required by the Labor Code did not deprive the district court ofjurisdiction.
The statute was silent about the consequences of noncompliance. Moreover,
the Labor Code was to be liberally construed to carry out its purpose, which
was to compensate injured workers. Therefore, the employer's failure to
answer the appeal to the TWCC resulted in the loss of its right to seek judicial
review under the Labor Code. Thus, the court reversed the trial court's order
of dismissal for lack of subject matter jurisdiction and rendered judgment on
the merits that the employer take nothing.
Twelfth Court ofAppeals v. Dewhurst, No. 12-02-00207-CV,
2003 Tex. App. LEXIS 6651 (Tex. App.-Tyler July 31, 2003, no pet.)
An individual filed a vacancy application with the general land office to
purchase vacant land. The agency determined that the land did not exist and
refused to consider the individual's survey report. After the district court's
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third remand to the agency for a contested hearing, the law was amended,
deleting the provisions for contested hearings. The agency treated the
individual's application as newly filed and rejected the application. The
individual appealed, and the district court granted the agency's plea to the
jurisdiction. The individual appealed.
The court of appeals held that the rejection was not a final order, as the
commissioner had not found that the land was "not vacant land." The grant
of the agency's plea to the jurisdiction was reversed, as: (1) after the last
remand to the agency, only one of two outcomes was possible, either a finding
that a vacancy existed or a finding of no vacancy, and (2) in the light of the
procedural history of this case, the rejection of the individual's application
was tantamount to a finding that the land was not vacant, which was a final
appealable order; thus, the district court had jurisdiction to hear the
individual's appeal.
Helton v. RailroadCommission, No. 01-01-01 007-CV,
2003 Tex. App. LEXIS 4832
(Houston [1 st Dist.] June 5, 2003, pet. filed)
The district court affirmed the interpretation of the Texas Railroad
Commission regarding an earlier order of the Commission which decided that
the pooling unit was to remain in effect and was not to be dissolved and which
denied the request of the appellant, one of the property owners in the pooled
unit, to divide the unit as being moot. The complaining owner appealed.
The issues on appeal were whether the commission (1) unlawfully ruled
that the MIPA forced-pool unit created by the commission in 1980 for the
Alvin North (8550) Field "remains in effect and is not dissolved," (2) whether
the commission abrogated its statutory duty to reclassify the unit, and (3)
whether the commission entered an arbitrary order that detrimentally affects
only Helton's rights.
The court of appeals held that, as an undisputed intervenor in the case
who participated before the Commission in the contested-case hearing
regarding the pooling unit, the intervenor was a party under the Commission's
rules. Thus, despite his initial designation as a mere intervenor, the nature of
the controversy and the intervenor's participation in the contested-case
hearing resulted in the Commission's acknowledging the intervenor's status
as a party. Thus, the intervenor was entitled to service of a copy of the
complaining owner's petition forjudicial review. However, the complaining
owner's failure to serve the intervenor with a copy of the petition for judicial
review did not deprive the trial court ofjurisdiction. Further, by not serving
the intervenor with a copy of the petition forjudicial review, the complaining
owner did not meet a necessary condition on which its right to seek judicial
review of the Commission's order depended. Thus, the complaining owner
failed to prove its right to relief and the trial court had no choice but to affirm
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the Commission's order. Therefore, the appellate court held that the trial
court properly affirmed the final order of the Commission.
Bone v. Utica NationalInsurance Co., No. 2-02-209-CV,
2003 Tex. App. Lexis 6833
(Fort Worth Aug. 7, 2003, pet. denied)
Bone was injured on the job on January 20, 1997, while employed for
Professional Service Company. At that time, Bone's employer had in force
a workers' compensation insurance policy issued by Utica. As a result of the
pain he was experiencing in 1998, Bone sought treatment under a pain
management program recommended by Dr. Morris. Under the workers'
compensation rules, Bone's pain management treatment had to be
preauthorized by Utica. Utica had contracted with CorVel Corporation to
perform certain services regarding the review of bills submitted under
workers' compensation claims to determine the necessity and reasonableness
of treatment and whether the bills should be preauthorized for payment.
CorVel recommended treatment. Dr. Morris rendered pain management
treatment services to Bone. Bone submitted health insurance claim forms to
Utica for payment of the service. However, Utica denied reimbursement for
all charges on the basis of its conclusion, following an independent medical
record peer review, that the treatment was neither reasonable nor necessary.
Bone and Dr. Morris sued Utica without pursuing administrative review
of the denial of payment by Utica for the pain management treatment, alleging
causes of action for fraud, negligent misrepresentations, and violations of the
DTPA. Utica filed a motion for summary judgment, asserting that the trial
court lacked jurisdiction over the suit because Bone and Dr. Morris failed to
exhaust their administrative remedies, and it alternatively asserted that Bone
and Dr. Morris could present no evidence of exhaustion of remedies. The trial
court granted Utica's motion without specifying the grounds.
On appeal, Utica argued that because the claimants failed to exhaust their
administrative remedies, as required by the TWCC's rules, the trial court
properly dismissed all of their claims. The court of appeals agreed. The court
of appeals reasoned that the claimants were attempting by creative pleading
to circumvent the TWCC's exclusive jurisdiction.
Smith v. University of Texas Southwestern Medical Center,
101 S.W.3d 185 (Tex. App.-Dallas 2003, no pet.)
Smith alleged she contracted the disease histoplasmosis during the time
she held a position supervising grounds maintenance at UT Southwestern.
Smith alleged the disease left her disabled. Smith further charged that her
efforts to bring attention to these environmental risks at UT Southwestern led
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to her wrongful discharge. Smith testified by affidavit that she "resigned [her]
position after being given the option of resigning or being fired."
Smith filed both a charge of discrimination and an amended charge of
discrimination with the Equal Employment Opportunity Commission. The
EEOC issued Smith a right to sue letter, and on January 29, 1998, she filed
suit in federal court. The federal court dismissed without prejudice her claims
under the Texas statutes as well as her common law negligence and retaliation
claims.
On March 5, 1999, Smith filed suit in state court. She claimed denial of
reasonable accommodations under the Labor Code and violations ofthe Texas
Whistleblower Act. Claims were directed solely against UT Southwestern.
UT Southwestern filed a plea to thej urisdiction, arguing that Smith failed
to exhaust her administrative remedies, as required under the Labor Code, and
failed to file her whistleblower claim within 90 days of her termination. The
trial court granted the plea, dismissing both of Smith's claims.
On appeal, the court of appeals noted that Smith presented no evidence
that the Commission ever received, investigated, or resolved her complaint in
any fashion. Although the EEOC and the Commission do participate in a
Worksharing Agreement, "federal-state cooperation does not extend to the
exhaustion of administrative remedies." The court of appeals concluded that
Smith did not exhaust her administrative remedies under the Texas
Commission on Human Rights Act. The court also concluded that the
statutory prerequisites to filing suit under the Whistleblower Act are
mandatory and jurisdictional. Because Smith did not comply with those
prerequisites, the trial court lacked jurisdiction over her suit.
IV. SOVEREIGN IMMUNITY

A. Texas Supreme Court Decisions
CatalinaDevelopmenL, Inc. v. County of El Paso,46 Tex. Sup. Ct.
J. 636, 2003 Tex. LEXIS 55 (May 8, 2003)
The County attempted to sell a parcel of land by accepting sealed bids.
The buyers submitted a bid and earnest money. After the county commission
voted to accept the bid, the deed was not signed over to the buyers.
Ultimately, new commissioners took office before the sale was completed. As
a result, the sale was not completed. The buyers then sued the County. After
the trial court granted the County's motion for summary judgment, and the
court of appeals affirmed, the buyers appealed to the Supreme Court. In
affirming, the Court determined that the County's conduct did not amount to
a waiver of sovereign immunity. The actions of the County were the kind that
were necessary and expected during contract formation. The court noted that
executing a contract was not enough to waive immunity from suit. Further,
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the facts of the case did not amount to an equitable waiver of sovereign
immunity. Finally, the court held that the County was not required to accept
bids under the Local Government Code.
B. Austin Court of Appeals Decisions
Hill v. Burnet County Sheriffs Department, 96 S.W.3d 436
(Tex. App.-Austin 2002, pet. denied)
A former public employee who had been employed as a dispatcher with
the county sheriff's department filed petition contending that she had been
forced to resign from her position due to retaliation in violation of the Texas
Whistleblower Act. Her former employer filed a plea to the jurisdiction
contending that the employee pled allegations that affirmatively established
the trial court's lack of subject matter jurisdiction based on sovereign
immunity. The district court granted the employer's plea to the jurisdiction,
and the employee appealed. The court of appeals held that the facts alleged
by the employee were sufficient to invoke jurisdiction of the district court.
Texas Health Care Information Council v. Seton Health Plan, Inc.,
94 S.W.3d 841 (Tex. App.-Austin 2002, no pet.)
According to the Supreme Court, the Declaratory Judgments Act (DJA)
expressly provides that persons may challenge ordinances or statutes and that
governmental entities must bejoined or notified. Governmental entitiesjoined
as parties may be bound by a court's declaration on their ordinances or
statutes. The Act thus contemplates that governmental entities may be, indeed
must be, joined in suits to construe their legislative pronouncements. These
provisions provide the context for the Act's authorization of attorney's fees
awards in § 37.009. The court of appeals concluded that by authorizing
declaratory judgment actions to construe the legislative enactments of
governmental entities and authorizing awards of attorney's fees, the DJA
necessarily waives governmental immunity for such awards.
State v. Wollesen, 93 S.W.3d 910 (Tex. App.-Austin 2002, no pet.)
Where death or injury results from a condition or use of real property, the
state is liable to the degree that an individual would be liable to a claimant in
a premises defect case. However, the Texas Tort Claims Act has specified
two situations where the state retains its immunity. First, the State preserves
its immunity for an act "if the law leaves the performance or nonperformance
of the act to the discretion of the governmental unit." Thus, if the State's
action is discretionary, it does not waive its immunity. Second, the State does
not waive its sovereign immunity for claims arising from "the failure of a
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governmental unit initially to place a traffic or road sign, signal, or warning
device if the failure is a result of discretionary action of the governmental
unit." Nevertheless, even if sign placement decisions are discretionary, the
State waives immunity for "the duty to warn of special defects such as
excavations or roadway obstructions." Thus, regardless of whether the
governmental act was discretionary, the State waives its immunity for the duty
to warn of special defects.
Ab-Tex Beverage Corp. v. Angelo State University, 96 S.W.3d 683
(Tex. App.-Austin 2003, no pet.)
The doctrine of sovereign immunity protects the State from lawsuits for
money damages. It encompasses two concepts, immunity from suit and
immunity from liability. In order to maintain a suit against the State, a
plaintiff must defeat both types of immunity. Immunity from liability protects
the State from moneyjudgments. The State waives its immunity from liability
by contracting with a private party, as it did in this case, but retains its
immunity-from suit. Immunity from suit, on the other hand, prevents lawsuits
against the State unless the legislature expressly consents to the suit. Only the
legislature can waive immunity from suit either by statute or by resolution.
The aggrieved party may seek redress for alleged breaches of contract by
asking the legislature to waive its immunity from suit. Additionally, in 1999,
the legislature created an administrative process providing for alternative
dispute resolution and contested case hearings as the exclusive remedy for
breach-of-contract claims against the State. These administrative proceedings
are a mandatory prerequisite to any relief from the legislature under chapter
107 of the Texas Civil Practices and Remedies Code.
WBD Oil & Gas Co. v. Railroad Commission,
No. 03-97-0002-CV, 2003 Tex. App. LEXIS 6914
(Austin Aug. 14, 2003, no pet.)
After remand from the Texas Supreme Court, the court of appeals
affirmed the district court's ruling that the oil company could not challenge
the Commission's field rules under the UDJA without having participated in
the contested-case proceeding before the agency. The court also concluded
that the oil company had alleged no facts substantiating its constitutional
claims against the agency; therefore, the court affirmed dismissal of the case.
NCAA v. Yeo, No. 03-02-00775-CV, 2003 Tex. App. LEXIS 5931
(Austin July 11, 2003, no pet.)
The University and the National Collegiate Athletic Association (NCAA)
sought review of a decision of the district court, which struck the NCAA's

2004]

CASE LA W UPDATE

intervention and granted a temporary restraining order permitting appellee
student to swim in a national championship meet. The trial court later granted
a permanent injunction preventing the university from retroactively declaring
the student ineligible.
The student was a world-class swimmer who competed in two Olympic
games for Singapore before participating in intercollegiate competition in the
United States. The student initially enrolled in a California university, but
transferred after her sophomore year. The transfer institution declined to grant
the student a one-time waiver of the rule requiring a transferring studentathlete to refrain from athletic competition for two full long-semesters. The
NCAA determined that an Olympic waiver did not waive the 12-hour
minimum enrollment requirement for the purpose of establishing two longsemesters of residence at the certifying school. The university declared the
student ineligible for competition. The court held that the trial court did not
abuse its discretion in striking the NCAA's intervention, as the NCAA did not
establish a direct interest in the student's lawsuit. The established interest of
the student in her athletic career was entitled to due course of law protection.
The university should have afforded the student notification and an
opportunity to consult with the university compliance staff before the initial
eligibility decision.
Hays County v. Hays County Water Planning Partnership,
106 S.W.3d 349 (Tex. App.-Austin 2003, no pet.)
Appellant Hays County (county) sought review of the decision of the
district court, which found in favor of appellee Hays County Water Planning
Partnership (partnership) and granted the partnership an injunction and
attorney's fees in an action involving a transportation plan brought under the
Open Meetings Act.
The dispute arose when the county commissioners court met and voted
to approve a transportation plan. The partnership asserted that the county
commissioners altered the plan that was approved by making changes to it.
The partnership then sued the county, alleging that the commissioners court
violated the Act by privately altering the plan. The district court granted the
partnership an injunction and attorney's fees, but the court reversed in part.
The court stated that the issue was whether the county commissioners abused
its discretion or otherwise acted illegally when it presented the "staff-altered"
map. The "open courts" provision of TEX. CONST. art. I, § 13 was not
applicable to commissioners courts. However, because the "staff altered" map
that the commissioner delivered was not an accurate interpretation of the
commissioners court's May 16 action, it was invalid and could not be utilized
for any purpose, TEX. CONST. art. V, § 18, TEX. LOc. GOv'T CODE ANN.
§ 81.006(a). The district court did not abuse its discretion by awarding the
partnership attorney's fees. TEX. Civ. PRAc. & REM. CODE ANN. § 37.009.
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The court reversed the district court'sjudgment to the extent that it found
that the county violated the Act and the open court provision of the Texas
Constitution and rendered judgment that the partnership take nothing against
the county by such claims. The court dissolved the injunction against the
county and, in all other respects, the court affirmed the judgment.
C. Other Courts of Appeals Decisions
Harris County v. Progressive National Bank, 93 S.W.3d 381
(Tex. App.-Houston [14th Dist.] 2002, pet. denied)
The lienholder of a confiscated automobile sold at an auction by county
sheriff's department filed an action against the county, alleging unconstitutional taking of property rights. The county court at law denied county's
plea to the jurisdiction. County appealed. The court of appeals held that the
petition was sufficient to invoke the trial court's subject matter jurisdiction.
State v. Riemer, 94 S.W.3d 103 (Tex. App.-Amarillo 2002, no pet.)
The State filed suit against an owner of land near a riverbed, alleging
trespass to surface. After the owner's death, the owner's son was substituted
as a party. The son filed amended counterclaims, third-party petitions, class
action petitions, and added the state Commissioner of General Land Office as
a party. The state filed nonsuit of its claims without prejudice. The district
court denied motions to dismiss filed by the state and Commissioner. The
State and Commissioner filed an interlocutory appeal. The court of appeals
held that: (1) allegations that the state's lease was for public use and that the
state performed various acts that resulted in taking of oil and gas were
sufficient to state the claim for unlawful taking of private property; (2) state's
commencement of action for trespass to surface of two parcels of property did
not waive state's sovereign immunity as to a landowner's counterclaim
relating to mineral rights of those two parcels and to surface and mineral
rights of a separate parcel; and (3) sovereign immunity barred landowners'
claims for declaratory relief.
City of Mission v. Cantu, 89 S.W.3d 795
(Tex. App.-Corpus Christi 2002, no pet.)
A motorist, passengers, and personal representatives of passengers'
estates brought an action under the Tort Claims Act against the city, alleging
a special defect existed in the road. The district court denied the city's plea to
jurisdiction, and the city appealed. The court of appeals held that: (1) claims
against the city arose from government functions, for purposes of determining
whether the city waived sovereign immunity; (2) neither road condition nor
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lack of warning signs or traffic devices on road constituted special defect in
real property, such that the city waived sovereign immunity; (3) decision not
to install traffic devices or warning signs on the road was a discretionary act;
and (4) the trial court lacked jurisdiction to adjudicate the claim that the city
negligently implemented policy.
City ofGalveston v. Gray, 93 S.W.3d 587
(Tex. App.-Houston [14th Dist.] 2002, pet. denied)
Sovereign immunity from suit defeats a trial court's subject matter
jurisdiction. Thus, sovereign immunity is properly asserted in a plea to the
jurisdiction. In general, cities and counties enjoy immunity from suit, absent
waiver. The party suing the governmental entity must establish the state's
consent, which may be alleged either by reference to a statute or express
legislative permission. The Texas Tort Claims Act provides a limited waiver
of sovereign immunity. The city and the county argued a governmental unit's
entitlement to be free from suit is effectively lost if the trial court erroneously
assumes jurisdiction and subjects the governmental unit to pre-trial discovery
and the costs incident to litigation; therefore, the trial court abuses its
discretion and there is no adequate remedy at law. The court of appeals
agreed.
Nueces County v. Ferguson, 97 S.W.3d 205
(Tex. App.-Corpus Christi 2002, no pet.)
A sheriffs department employee brought action against county and
sheriff, asserting intentional infliction of emotional distress, negligent
violation of employment policies, and seeking money damages for termination
and value of loss of training officer position. The district court denied
defendants' plea to jurisdiction, and defendants filed interlocutory appeal.
The court of appeals held that: (1) sheriff was entitled to plead sovereign
immunity; (2) petition did not affirmatively plead state's consent to suit; (3)
failure to plead constitutional violation for which employee was entitled to
equitable relief precluded claim on interlocutory appeal that state waived
sovereign immunity; and (4) trial court lacked subject matter jurisdiction to
adjudicate claims of intentional infliction of emotional distress and negligent
violation of employment policies.
City ofLaredo v. Nuno, 94 S.W.3d 786
(Tex. App.-San Antonio 2002, no pet.)
Although the actions or omissions of the unidentified police officers
might have given rise to a separate negligence claim, immunity is only waived
under the Texas Tort Claims Act for three specific areas of liability: (1) injury
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caused by an employee's use of a motor-driven vehicle; (2) injury caused by
a condition or use of tangible personal property; and (3) claims arising from
premises defects. The claims regarding the negligent indifference of the
unidentified police officers and their failure to arrest Soliz do not fit within
any of these areas.
Dahl ex rel. Dahl v. State, 92 S.W.3d 856
(Tex. App.-Houston [14th Dist.] 2002, no pet.)
The State does not have sovereign immunity from a valid inverse
condemnation claim. When, however, a plaintiff does not allege a valid
inverse condemnation claim, sovereign immunity does apply, and a court
should grant the plea to thejurisdiction. If appellants' pleadings demonstrate
their "inverse condemnation" claim covers either the identical property the
State seeks to condemn in eminent domain proceedings or an interest not
recognized as separate from that property for condemnation purposes,
appellants have no valid inverse condemnation claim. Under such
circumstances, sovereign immunity bars appellants' suit, and dismissal with
prejudice is appropriate.
Klein & Associates Political Relations v. Port Arthur ISD,
92 S.W.3d 889 (Tex. App.-Beaumont 2002, pet. denied)
The Texas Education Code authorizes suit by a school district through its
trustees. The trustees, acting for the District, have the exclusive power and
duty to govern and oversee the management of the public schools of the
District. The fact that the District's suit, which essentially argued for what
would have required a change in the law, was ultimately determined to be
without merit does not render the filing and maintenance of the suit on behalf
of the District as something other than a statutorily authorized function.
Governmental immunity protects the District from liability for conduct
that might otherwise be actionable as tortious. As a governmental unit, the
District is immune from liability for tortious conduct unless the immunity has
been waived.
Goerlitz v. City of Midland, 101 S.W.3d 573
(Tex. App.-El Paso 2003, pet. filed)
The Supreme Court has long recognized it is the Legislature's sole
province to waive or abrogate sovereign immunity. The Legislature may
consent to suits against the State by statute or by resolution granting express
legislative permission. Such consent must be expressed in "clear and
unambiguous language." Nonetheless, when the State contracts with a private
citizen, it waives its immunity from liability.
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Town of Flower Mound v. Milton, No. 05-02-00214-CV,
2003 Tex. App. LEXIS 1956
(Dallas Mar. 6, 2003, no pet.)
Milton's claims of negligence and negligent supervision were related to
the transmittal of false information through faxes and the delivery of press
releases. However, the gravamen of his complaints was that Flower Mound
misused information, not tangible property. Thus, the court of appeals
concluded that his claims did not implicate a waiver of sovereign immunity
under the Texas Tort Claims Act.
Housing Authority v. Yepez, No. 08-CV-02-00301,
2003 Tex. App. LEXIS 7187
(El Paso Aug. 20, 2003, no pet.)
A resident of a public housing project owned and operated by the
Housing Authority of the City of El Paso (HACEP) sued HACEP in the
County Court at Law, alleging that it had impeded the efforts of the tenants to
organize in violation of 12 U.S.C.S. § 1715z- 1b(b)(4) and 42 U.S.C.S. § 1983.
This was an accelerated interlocutory appeal from the denial of HACEP's plea
to the jurisdiction.
HACEP filed a plea to thej urisdiction arguing the resident failed to plead
the prerequisites for recovery under 42 U.S.C.S. § 1983. HACEP also
asserted the defense of sovereign immunity in regards to the resident's claim
of intentional infliction of emotional distress, arguing immunity had not been
waived. The trial court denied HACEP's plea to the jurisdiction; this
interlocutory appeal followed. The resident maintained the issues raised by
HACEP's plea to thejurisdiction should have been raised by way of a special
exception or summary judgment. The appellate court agreed; failure to state
a cause of action was not a jurisdictional defect, so HACEP's plea to the
jurisdiction with regard to the resident's § 1983 claims did not give rise to the
appellate court's jurisdiction over the interlocutory appeal. The resident
conceded she could find no case law in support of her claim of intentional
infliction of emotional distress against HACEP. Accordingly, the appellate
court found the trial court erred in denying HACEP's plea to the jurisdiction
as it related to that claim.
Villegas v. Texas Department of Transportation, No. 04-02-00619-CV,
2003 Tex. App. LEXIS 6886
(San Antonio Aug. 13, 2003, pet. filed)
In a case brought under the Texas Tort Claims Act, the trial court granted
summaryjudgment in favor of the Department of Transportation on sovereign
immunity grounds. The basis of the court's ruling was that the cause of the
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accident did not constitute a special defect under the Act, and as such,
sovereign immunity was not waived.
University of Texas MedicalBranch v. Harrison,
No. 14-02-0!276-CV, 2003 Tex. App. LEXIS 6768
(Houston [14th Dist.] Aug. 7, 2003, no pet.).
Family members sued the university for mishandling bodies and human
remains alleging breach of contract and various torts. The university filed a
plea to the jurisdiction on the ground, among others, that the State had not
waived immunity from suit. The district court denied the plea to the
jurisdiction. The university filed an interlocutory appeal.
The family members sought injunctive relief and damages for emotional
distress and mental anguish based on allegations that the university sold the
bodies of their family members to private companies for profit and failed to
return the proper ashes to the family members following cremation of the
bodies. Denial of the university's plea to the jurisdiction was reversed
because the family members failed to plead or otherwise establish, consent to
sue the State for the family member's breach of contract claims. In addition,
the appellate court held thatthe fact that TEX. GOV'TCODE ANN. ch. 2260 did
not apply to the family members' claims for personal injury, did not mean that
the State had no immunity, but instead that TEX. Gov'T CODE ANN. ch. 2260
was not available to the family members as a means to resolve their claims
despite the State's immunity. Further, the appellate court found that the
family member's special relationship claims for mental anguish damages
sounded in contract rather than tort, and were thereby subject to the
requirement for consent to overcome the State's immunity from suit.
The district court's judgment was reversed and judgment was rendered
granting the university's plea to the jurisdiction and dismissing the case.
Harris County Emergency Services District #1 v. Miller,
No. 01-00-00846-CV, 2003 Tex. App. LEXIS 6802
(Houston [1 st Dist.] Aug. 7, 2003, no pet.)
An employer, a state political subdivision, appealed an order of the
district court, dismissing with prejudice the employer's petition for judicial
review of an award of benefits to employee by the Texas Workers'
Compensation Commission (TWCC). The court issued an opinion reversing
the judgment and granted reconsideration of the appeal on its own motion.
The employee hurt his back while working as a paramedic for the
employer. The employer had not provided workers' compensation insurance
benefits under any of the options mandated by the Labor Code. On the
employer's challenge the TWCC overruled the benefit review conference
determination awarding benefits to the employee. On the employee's appeal,
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which the employer did not answer, the TWCC reinstated the award to the
employee. The district court dismissed the employer's petition for review,
holding that it lacked subject matter jurisdiction because the employer had
failed to answer an administrative appeal. In a substituted opinion, the court
held that the employer's failure to answer the appeal as required by the Labor
Code did not deprive the district court ofjurisdiction. The statute was silent
about the consequences of noncompliance. Moreover, the labor code was to
be liberally construed to carry out its purpose, which was to compensate
injured workers. Therefore, the employer's failure to answer the appeal to the
TWCC resulted in the loss of its right to seek judicial review under the Labor
Code.
The court vacated, set aside, and annulled its formerjudgment; withdrew
its previous opinion; and substituted an opinion in its stead, reversing the trial
court's order of dismissal for lack of subject matter jurisdiction and rendered
judgment on the merits that the employer take nothing.
University of Texas Medical Branch v. Barrett, 112 S.W.3d 815
(Tex. App.-Houston [14th Dist.] 2003, no pet.)
'
Plaintiff doctor sued defendant employer, alleging violations of the Texas
Whistleblower Act. The district court refused to dismiss the doctor's case for
lack of subject matter jurisdiction because of the premature filing of his suit,
as he did not wait 60 days after filing his grievance before filing a lawsuit.
The appellate court disagreed, but then granted the doctor's motion for
rehearing en banc.
The Texas Whistleblower Act required the doctor to initiate a grievance
before filing suit. The Act also required the doctor to wait 60 days after filing
his grievance before filing a lawsuit. It was undisputed he did not, as he
waited only 27 days before filing his lawsuit. The appellate court found that,
because the doctor alleged a violation and sought relief allowed by the Act,
sovereign immunity was waived. The appellate court also found that
noncompliance with the Act's 60-day waiting period required abatement
instead of dismissal for want of subject matter jurisdiction. Thus, when the
doctor filed his claim early, abatement was the proper remedy to allow the
employer to investigate and try to settle the claim. Thus, the trial court
properly refused to dismiss the case for lack of subject matter jurisdiction
because of the premature filing. However, because 6 years passed since the
doctor filed suit, the employer had more than a fair opportunity to investigate
and try to settle the claim; thus, neither dismissal nor abatement was
warranted.
The appellate court affirmed the trial court's order refusing to dismiss the
doctor's case for lack of subject matter jurisdiction because of the premature
filing under the Act.
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Terrell v. Sisk, 111 S.W. 3d 274 (Tex. App.-Texarkana 2003, no pet.)
Plaintiffs' family members were killed in a car accident caused by the
judge's secretary while she was on her way to a doctor's appointment.
Plaintiffs alleged that the secretary was in a drug-induced stupor at the time,
that the judge knew she had been misusing prescription drugs, and that her
medical visit was in furtherance of county business. The trial court sustained
a plea to the jurisdiction. Plaintiffs argued that defendants' sovereign
immunity defense had been waived by the Texas Tort Claims Act. The court
disagreed. Plaintiffs' allegations could not reasonably be interpreted as
showing that the secretary had been acting within the scope of her
employment, that she went to the doctor at the judge's request, or that the
county had a duty to keep her from leaving the workplace. Plaintiffs also
failed to show that the county was in a joint enterprise with the secretary.
Moreover, plaintiffs could not show that thejudge acted in bad faith in failing
to require the secretary to undergo a drug test, which was discretionary, or that
the judge directed her to drive.
Helton v. RailroadCommission, No. 01-01-01 007-CV,
2003 Tex. App. LEXIS 4832
(Houston [1 st Dist.] June 5, 2003, pet. filed)
The district court affirmed the interpretation of appellee, the Texas
Railroad Commission, regarding an earlier order where the Commission
decided that the pooling unit was to remain in effect and was not to be
dissolved and denied the request of appellant, one of the property owners in
the pooled unit, to divide the unit as moot. The complaining owner appealed.
As an undisputed intervenor in the case who participated before the
Commission in the contested-case hearing regarding the pooling unit, the
intervenor was a party under the Commission's rules. Thus, despite his initial
designation as a mere intervenor, the nature of the controversy and the
intervenor's participation in the contested-case hearing resulted in the
Commission's acknowledging the intervenor's status as a party. Thus, the
intervenor was entitled to service of a copy of the complaining owner's
petition for judicial review. However, the complaining owner's failure to
serve the intervenor with a copy of the petition for judicial review did not
deprive the trial court ofjurisdiction. However, by not serving the intervenor
with a copy of the petition forjudicial review, the complaining owner did not
meet a necessary condition on which his right to seek judicial review of the
Commission's order depended. Thus, the complaining owner failed to prove
his right to relief and the trial court had no choice but to affirm the
Commission's order. Therefore, the appellate court held that the trial court
properly affirmed the Commission's final order.
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Texas Tech University Health Sciences Center v. Rao,
105 S.W.3d 763 (Tex. App.-Amarillo 2003, no pet.)
After pursuing his administrative remedies, appellee medical student
sued appellant medical school for equitable relief requiring the school to
reinstate him because the school had allegedly dismissed him for asserting his
right to free speech. The school entered a plea to the jurisdiction, which was
denied. The 99th District Court, Lubbock County (Texas), issued a temporary
injunction requiring the student's reinstatement. The school appealed.
The student wrote a column in the school newspaper about an autopsy
that he attended. The column described the date and time of the autopsy, that
it was performed by a specified doctor, and the stated cause of death. The
student also made remarks about the doctor's demeanor as he conducted the
autopsy. The appellate court upheld the issuance of the temporary injunction
because: (1) a person whose constitutional rights had been violated was
entitled to sue a governmental entity for equitable relief and the trial court had
jurisdiction over such a claim; (2) the school waived its objection to the form
of the judgment under TEX. R. Civ. P. 683 because it failed to preserve error
in the trial court under TEX. R. APP. P. 33.1 and the reasons stated for granting
the injunction were sufficient to comply with TEX. R. Civ. P. 683; and (3) the
student showed that he was expelled for engaging in protected speech in that
the matters in the column were of public interest and concern, the doctor's
complaint against the student was directed to statements made in the column,
and the student's conduct did not fall within a recognized limitation on free
speech. Paragraph 8 of the temporary injunction was overbroad and was
modified to make it more specific. As modified, the district court's judgment
was affirmed.
V. OPEN MEETINGS AND PUBLIC INFORMATION

A. Austin Court of Appeals Decisions
Beasley v. Molett, 95 S.W.3d 590
(Tex. App.-Beaumont 2002, no pet.)
The Open Meetings Act is applicable if the following five prerequisites
are met: (1) the body must be an entity within the executive or legislative
department of the state; (2) the entity must be under the control of one or more
elected or appointed members; (3) the meeting must involve formal action or
deliberation between a quorum of members; (4) the discussion or action must
involve public business or public policy; and (5) the entity must have
supervision or control over that public business or policy.
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City of San Angelo v. Texas Natural Resource Conservation
Commission, 92 S.W.3d 624 (Tex. App.-Austin 2002, no pet.)
The Open Meetings Act does not require the Commission to list the
precise consequences of the consideration of a topic. The Commission did not
have to include additional language indicating that it might act on issues under
consideration. Furthermore, the agenda was specific enough to alert a reader
to the subject matter of the meeting.
State v. Public Utility Commission, 110 S.W.3d 580
(Tex. App.-Austin 2003, no pet.)
Appellant State sought review of the decision of the district court, which
affirmed the decision of appellee Public Utility Commission's (commission)
finding in favor of appellee electric providers in an action involving TEX.
UTIL. CODE ANN. § 39.202(a).
As part of the shift to deregulation in the electricity industry, the
legislature, mandated that retail electric providers that are affiliated with
formerly regulated utilities charge a special discounted rate, known as the
"price to beat," to certain classes of their customers, TEX. UTIL. CODE ANN.
§ 39.202(a). That also extended for several years a twenty percent rate
discount that was available under regulation to state colleges. The State
intervened on behalf of the colleges, arguing that the colleges were entitled to
both discounts. The commission disagreed and the court affirmed. The court
deferred to the commission's interpretation that section 63 of Senate Bill 7
preserved for the colleges a twenty percent discount rate that was not to be
cumulated with the six percent discount rate afforded by the price-to-beat
mechanism. The twenty percent discount was to operate exclusive of the
price-to-beat reduction.
Abbott v. City of Corpus Christi, 109 S.W.3d 113
(Tex. App.-Austin 2003, no pet.)
Appellant attorney general sought review of the decision of the district
court, which granted summary judgment in favor of appellee city in a
declaratory judgment action involving information kept by the city police
department. TEX. LOC. GOv'T CODE ANN. § 143.089.
In a declaratory judgment action, the city obtained summary judgment
against the attorney general declaring that certain information kept by the city
police department was confidential by law and therefore not subject to
compelled disclosure under the Texas Public Information Act (TPIA). The
information in question was a single report on an officer misconduct
investigation. The court reversed and rendered judgment in favor of the
attorney general, stating that Because the documents must be filed with the
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director of civil service commission for placement in the commission's
personnel file pursuant to TEX. LOC. GOV'T CODE ANN. § 143.089(a)(2), they
were not confidential under section 143.089(g). The court rendered judgment
that the exhibit was not confidential by law and therefore was subject to
disclosure pursuant to § 143.089(f) and the guidelines set forth in the court's
opinion.
Lisson v. University of Texas Investment Management Co.,
No. 03-02-00465-CV, 2003 Tex. App. LEXIS 4610
(Austin May 30, 2003, no pet.)
Appellant petitioner brought a civil enforcement action in the district
court, seeking a writ of mandamus under TEX. GOV'T CODE ANN. § 552.321
(2003) to compel appellee University of Texas Investment Management
Company to release information. The trial court granted summary judgment
for the Company based on limitations. The petitioner appealed.
The Company provided investment services for the State University
System. The petitioner requested information from the Company in 1997
regarding certain investments made by the Company for the Board of Regents.
The State Attorney General issued a letter opinion on September 30, 1997,
stating that the Company could withhold the information. A copy of the
opinion was sent to the petitioner, but the petitioner did not file his suit until
March 18, 2002. The Company argued that, as TEX. GOV'T CODE ANN. ch.
552 (Vernon 1994 & Supp. 2003) regarding the release of public information
did not contain a specific limitation period, the four-year residual statute of
limitations set forth in TEX. CIV. PRAC. & REM. CODE ANN. § 16.051 (Vernon
1997) applied, and the suit was not timely. The trial court and the appellate
court both agreed. Summary judgment was proper, as the Company had
shown that the four-year statute of limitations applied and that the petitioner
did not file the action within that period. Allegations in the petitioner's
pleadings were insufficient to raise an issue of fact.
Envoy Medical Systems v. State, 108 S.W.3d 333
(Tex. App.-Austin 2003, no pet.)
Applicants for certification as independent review organizations (IROs)
brought action under the Public Information Act seeking injunctive relief to
exempt certain records from disclosure under the Act. The district court
denied the requested relief. The applicants appealed. The court of appeals
held that information provided by applicants as part of the certification
process was not exempted from disclosure by the rule precluding IROs from
identifying particular physicians or by the rule excepting certain commercial
or financial information.
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VI. RULEMAKING
A. Texas Supreme Court Decisions

RailroadCommission v. WBD Oil & Gas Co.,
104 S.W.3d 69 (Tex. 2003)
An oil and gas company filed declaratory judgment action challenging
the validity of field rules promulgated by the Railroad Commission for oil and
gas fields in the state's panhandle. The district court dismissed for want of
jurisdiction, and the company appealed. The Austin Court of Appeals
reversed and remanded. The Commission and two intervening operators
petitioned for review. The Supreme Court held that: (1) field rules could not
bejudicially reviewed as "rules" through a declaratoryjudgment action under
the Administrative Procedure Act (APA), but instead could only be reviewed
following the more limited procedures available for review of contested case
decisions, and (2) the company received adequate notice from the Commission
that its production rights were to be adjudicated in proceedings to change field
rules.
B. Austin Court of Appeals Decisions
Reliant Energy, Inc. v. Public Utility Commission,
101 S.W.3d 129 (Tex. App.-Austin 2003, pet. filed)
Formerly regulated electric utilities filed direct appeal from decision of
Public Utility Commission promulgating substantive rule governing stranded
cost recovery. The Court of Appeals held that: (1) Commission exceeded its
authority by promulgating the portion of the rule authorizing Commission to
net utility's final negative stranded-cost calculation against positive balance
from other true-up items; (2) Commission had discretion, pursuant to Public
Utility Regulatory Act (PURA), to net utility's negative stranded-cost
calculation against other positive true-up items only to the extent that the
utility over-recovered stranded costs through securitization; (3) Commission
exceeded its authority by promulgating the portion of the rule implementing
partial stock valuation method for calculating market value of utilities'
generation assets, in that the rule authorized Commission to apply controlpremium cap of 10 percent to increase value of all corporation's assets and to
second guess findings of valuation panel; (4) Commission acted within its
authority in promulgating portion of rule that allowed unbundled transmission
and distribution affiliates of utilities which did not securitize their stranded
costs to recover interest on such stranded costs calculated from date of final
true-up order until stranded costs were recovered, rather than from the first
date of competition; and (5) Commission acted within its authority in
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promulgating the portion of the rule that allowed Commission to reduce the
book value of utility's generation assets if utility's unbundled successor
affiliates had not pursued commercially reasonable means to reduce potential
stranded costs.
Texas Lottery Commission v. Scientific Games International,Inc.,
99 S.W.3d 376 (Tex. App.-Austin 2003, pet. denied)
Out-of-state companies that designed and manufactured instant-ticket
games for state lotteries sought declaratory judgment that state lottery
commission lacked authority to adopt policy of considering a vendor's
anticipated economic impact on state in awarding contracts over $100,000.
The district court granted summaryjudgment for companies. The Commission
and its director appealed. The court of appeals held that: (1) companies had
standing; (2) proposed policy did not promote competition, as required by
competitive-bidding statute; (3) statute requiring commission to promote and
ensure objective of producing revenues for state treasury in all procurement
decisions did not authorize proposed policy; (4) government code chapter
requiring state agency to prepare economic-impact statement for pending
legislation that directly affected that agency did not authorize the state lottery
commission to consider economic impact to the state in its procurement
decisions; and (5) policy to give credit to bidder who created new jobs in the
state would advantage in-state bidders and thus run afoul of competitivebidding requirement.
Brazos Electric Power Co-Op. v. Public Utility Commission,
101 S.W.3d 499 (Tex. App.-Austin 2002, pet. filed)
Electric cooperative brought action challenging certain rules promulgated
by the PUC. The court of appeals held that: (1) rules requiring Commission's
approval of electric cooperative's tariffs did not enlarge powers of
Commission beyond those delegated to agency in Public Utility Regulatory
Act (PURA), and (2) the rule requiring open access to electric cooperative's
facilities at distribution level did not enlarge powers of Commission beyond
those delegated to the agency in PURA.
Rules requiring the PUC's approval of electric cooperative's tariffs did
not enlarge powers of the PUC beyond those delegated to the agency in the
Public Utility Regulatory Act (PURA); although the electric cooperative
argued the rules exceeded the PUC's statutory power since they amounted to
ratemaking by the PUC, the rules did not themselves purport to dictate any
rate or other element of tariff the PUC approved.
As a body constituted by statute, the PUC cannot possess inherent powers
but only those conferred upon the agency by clear and express statutory
language plus any additional power reasonably necessary to perform a
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function or duty that the legislature has required of the agency in express
terms.
Keeton v. Texas Racing Commission, No. 03-03-00049-CV,
2003 Tex. App. LEXIS 6925
(Tex. App.-Austin Aug. 14, 2003, pet. filed)
A trainer and owner of a disqualified racehorse appealed a district court
judgment which upheld an order by appellee Texas Racing Commission,
imposing penalties after the racehorse tested positive for a prohibited drug.
Appellants contended that the Commission's order imposed new penalties not
promulgated through "notice and comment" rulemaking. They also argued
that the Commission's rule placing the burden on appellants to disprove the
Commission's allegations violated their due process rights. The court of
appeals affirmed the judgment of the district court upholding the
Commission's order.
The court noted that the racing commission rules broadly defined what
was a prohibited drug: "any stimulants, depressants, tranquilizers, local
anesthetics, drugs, [or] other drug metabolites which could affect the health
or performance of a race animal, however minimal." TEX. ADMIN. CODE
§ 319.1(b)(1) (2003). The guidelines then list the specific prohibited
substances. "Not every statement by an administrative agency is a rule for
which the APA prescribes procedures for adoption." If every agency policy
or procedure had to be promulgated through notice and comment rulemaking,
agencies would be deprived of the powers delegated to them. The statute,
rule, and policy manual were in effect before March 25, 2001, giving
appellants and the regulated industry at large notice of the rules and policies
in place at the time of the race. All of the penalties imposed were within the
range of the publicly available rules and policies: suspension of forty-five
days, fine of $1,250, loss of purse, and disqualification of the horse.
Furthermore, both appellants were aware of certain aspects of the rules and
policies. The trainer was fined and suspended in December 2000 after another
horse tested positive for Clenbuterol. Owner testified at the SOAH hearing
that he was specifically aware of Commission Rule 319.304, which gives
notice of a possible loss of purse and disqualification of the horse. Thus, the
court rejected appellants' contention that the Commission imposed new
penalties on them without notice.
Veterans of Foreign Wars v. Abbott, No. 03-02-00447-CV,
2003 Tex. App. LEXIS 6326
(Austin July 24, 2003, no pet.)
This appeal related to video-game machines offering the chance to win
prizes, known as "eight-liners." Several member posts of appellant Veterans
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of Foreign Wars, Texas Division, ("VFW") installed eight-liners for fund
raising purposes. After the Attorney General of Texas made statements
explaining his interpretation of the statute governing eight-liners, VFW sued,
seeking a declaratory judgment and injunction. The Attorney General filed
a plea to the jurisdiction, and the trial court granted the plea and dismissed
VFW's suit. On appeal VFW contended that the trial court erred in dismissing
the suit because its petition did not contain an incurable jurisdictional defect
and alleged sufficient facts to invoke the trial court's jurisdiction. VFW also
contended that the trial court erred in failing to hold an evidentiary hearing
before dismissing the suit. The court of appeals affirmed the trial court's
dismissal of VFW's suit.
The court reasoned that a civil court may not issue "naked declarations
of 'rights, status or other legal relationships arising under a penal statute."'
VFW's issues related to the Attorney General's interpretation of the law seek
the very kind of "naked declaration" disallowed by the Supreme Court. VFW
contended that the Attorney General's legal determinations amount to illegally
promulgated "rules." The court disagreed. Not every opinion expressed by a
State official or agency is a "rule" requiring rule-making procedures and
authority. In summary, how the Attorney General makes his legal
determinations and runs his office are not subject to declaratory and injunctive
relief. As a constitutionally elected official, the Attorney General enjoys
broad powers and is entrusted to develop legal interpretations and represent
the State. Whether his interpretation of this penal statute is correct is not a
proper subject for a declaratory judgment. The sharing of a legal interpretation in meetings, conferences, or other educational seminars does not
amount to a formal opinion or "legal advice." Nor do the manuals or verbal
interpretations amount to "rules."
All Saints Health System v. Texas Workers' Compensation
Commission, No. 03-02-00803-CV, 2003 Tex. App. LEXIS 6361
(Austin July 24, 2003, no pet.)
All Saints Health System and other hospitals (Hospitals) appealed a
declaratory judgment entered in favor of the Texas Workers' Compensation
Commission (Commission) and several insurance companies and school
districts (Insurers) regarding the substantive law to be applied to claims for
additional reimbursement based on services which the Hospitals rendered to
workers' compensation claimants under a 1992 hospital fee guideline, which
the Austin Court of Appeals had invalidated in 1995.
In this appeal, the court had to determine what standards to apply to the
Hospitals' additional reimbursement requests. The Hospitals argued the court
should resurrect an expired temporary rule, which they argued was the last
standard in place before the 1992 fee guideline's adoption. The Insurers
argued that the Commission should base its reimbursement decisions primarily

36

TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW

[Vol. 5:1!

on the terms of the Hospitals' managed care contracts in existence during the
reimbursement period. The court did not accept either party's position, but
affirmed the trial court's declaratory judgment.
The court reasoned that when a rule is invalidated based on the APA's
reasoned justification requirement, both its specific provisions and any
concomitant policy changes revert to the standard in place at the time of the
rule's adoption. In this case, the determination of "fair and reasonable"
reimbursement had to be made under the statutory requirements in a manner
appropriate to Commission policy in 1992. This means that reimbursement
had to be calculated on a fee-for-service basis taking into account both costsavings and quality of care, and that the Hospitals' managed care contracts,
although relevant, did not per se constitute a cap on reimbursement.
Office of Public Utility Counsel v. Public Utility Commission,
104 S.W.3d 225 (Tex. App.-Austin 2003, no pet.)
In this direct appeal, the Office of Public Utility Counsel (Public
Counsel) challenged two amended rules promulgated by the Public Utility
Commission (the Commission) as being outside the scope of the
Commission's authority under chapter 39 of the utility code. The challenged
rules dealt with: (1) the authority of competitive retail electricity providers to
request disconnection of customer electricity service, and (2) the rate to be
charged by Providers of Last Resort, the default electricity providers under
deregulation. Because the court of appeals believed the amended rules were
within the Commission's statutory authority, the court affirmed them as
amended.

