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I. INTRODUCTION

Advances in technology and population growth have increased derogation
to the environment, which has sparked public concern for environmental
problems.' Early environmental problems were addressed exclusively by
general common law doctrines, such as public nuisance, private nuisance, and
trespass. 2 However, there has been a modem shift toward creating problem-
specific regulations at both the state and federal level in an attempt to manage
a complex and growing range of problems. 3 As a result, today's environmental

* Associate, Borum & Handcock, L.L.P. in Fort Worth. Mr. Hawkins graduated from Sam
Houston State University, receiving his B.S. in 1998, and graduated from Texas Tech University School of
Law, receiving his J.D. with honors in 2003.

1. ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND POLICY 3
(3d ed. 2000) [hereinafter ENVIRONMENTAL REGULATION].

2. Id. at 72-73.
3. Id. at 72.
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laws are a multifaceted web of common law, state and federal legislation, and
international treaties.'

States took an early lead in addressing specific environmental concerns.'
However, in the mid-I 970s federal legislatures began to play catch up, and in
the process they trumped many existing state environmental laws.6 Since the
trend of enforcement policies has been moving away from local or state
control to nationalized regulations, an important legal uncertainty has emerged
-are federal facilities located on state land subject to state environmental
regulations, specifically those regulations pertaining to state permitting and
punitive fines, or are they exempt?

This comment addresses this issue by examining state and federal
sovereignty, sovereign immunity, and the evolution of environmental
regulations. Next, this comment examines the federal facilities provision of
the Resource Conservation and Recovery Act, the Clean Water Act, the Clean
Air Act. The comment then analyzes recent cases to determine the authority
of a state to require permits for federal facilities and to assess punitive fines for
state violations. Finally, this comment discusses the importance of a state's
ability to address environmental violations through punitive fines.

II. INTERACTION OF STATE AND FEDERAL SOVEREIGNTY

Sovereignty is the inherent power to conduct all matters of state, such as
the imposition and collection of taxes, legislation and enforcement of laws,
declaration of war and peace, and creation of treaties with foreign sovereigns.'
Before the original thirteen states acquiesced to limiting their own sovereignty
through the adoption of the U.S. Constitution, each state individually
possessed all of the qualities of sovereignty! Through the adoption of the
Constitution by the original thirteen states, and all states that subsequently
joined the Union, the powers that originally comprised an individual state's
sovereignty have been granted to the federal government alone, are reserved
for the states, or are shared between the two governments. 9

A. State Sovereignty

As provided by the Tenth Amendment, the individual states retain all
attributes of sovereignty except those powers either expressly prohibited to the

4. Id.
5. Id. at 72-73.
6. Id.
7. BLACK'S LAW DICTIONARY 1396 (6th ed. 1990).
8. 16A AM. JUR. 2D Const. Law § 229 (1998) (hereinafter 16A AM. JUR. 2D].
9. Id. at § 222.
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states or specifically entrusted to the federal government by the Constitution. 0

Accordingly, it is axiomatic that the federal government's powers are "limited,
enumerated and delegated" through the Constitution via either "express words
or by necessary implication,"" and state powers are unenumerated as they
encompass the remainder of the powers.' 2

The role of state government in all matters not granted to the federal
government or otherwise forbidden for states is thus inherently important to
the administration of local matters. 3

There can be no loss of separate and independent autonomy to the states
through their union under the Constitution, since the preservation of the states
and the maintenance of their governments are as much within the design and
care of the Constitution as the preservation of the Union and the maintenance
of the national government."'

Thus, through the Tenth Amendment, the individual powers, which remain
with a state, may not be jeopardized."

Furthermore, Congress may not force upon states a federal regulatory
program by commandeering the state's legislative process as a means to
circumvent the Tenth Amendment.'6 Nevertheless, Congress is allowed to,
and often does, use a carrot and stick approach to convince states to follow
federal initiatives that are otherwise beyond their regulatory authority. 7

Moreover, Congress may not impinge upon the autonomy of a state by
obtaining consent of a state governmental unit to a narrowing of its powers, 8

nor may any federal agency direct detailed marching orders to any state agency
even if all of the other corresponding state agencies are trying to reach a
common goal.'9

B. Federal Sovereignty

Regarding states, the federal government is not a foreign sovereign but
"a concurrent, and, within its jurisdiction, a paramount authority."" Both

10. U.S. CONST. amend. X; see also art. 1, § 10, cis. 1-3 (stating a specific list of prohibited state
powers or powers that need the approval of the Congress); and art. I, § 8 (stating a list of exclusive powers
granted to the federal government).

11. 16A AM. JUR. 2D, supra note 8, at § 223.
12. Id. at § 227.
13. Id.
14. Id.
15. See U.S. CoNST. amend. X.
16. Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264, 288 (1981).
17. See id. at 285.
18. N.Y. v. United States, 505 U.S. 144, 182 (1992).
19. 16A A. JUR. 2D, supra note 8, at § 227.
20. People ex rel. Woll v. Graber, 68 N.E.2d 750, 754 (111. 1946).
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governments, state and federal, coexist with each other in the same sphere, and
each is supreme in its respective powers."' However, any law made pursuant
to the Constitution is to be the supreme law of the land under the
Constitution's Supremacy Clause.22 As a result, in the event of competing
laws, any state law that conflicts or is inconsistent with an existing "[flederal
law or regulation, or [that] imped[es] the achievement of legitimate [flederal
objectives" will be preempted to the point that the two laws differ.23

Additionally, Congress has the right to exclude any parallel state regulation
when it enacts federal regulation so long as it is acting under federal
authority.24

Due to the power to subvert conflicting state laws, or to completely
eliminate them, the Supremacy Clause gives federal authority "a decided
advantage in th[e] delicate balance" between state and federal power.2" Thus,
as Congress finds more ways to stretch the confines of power granted to it in
the Constitution, such as redefining the scope of the Commerce Clause as
discussed in Part III.A below, it becomes apparent that state powers have
declined in recent years.26

C. Sovereign Immunity

Under the Eleventh Amendment, states are afforded immunity from suits
initiated by their own citizens or citizens of another state unless the state has
given consent, or in limited cases, where the Supreme Court may make the
state a party arising through original jurisdiction."' Having roots in common
law,28 state sovereign immunity is a conception of sovereignty itself that
existed prior to the Eleventh Amendment and which is not bound by the
Amendment. 29 The sovereign immunity doctrine protects a sovereign from
needless lawsuits, interference with the performance of governmental
responsibilities, and preserves control over instrumentalities, state funds, and
property."

21. 16A AM. JUR. 2D, supra note 8, at § 227.
22. U.S. CONST. art. VI, cl. 2.
23. Patrick A. Genzler, Federal Facility Payment of State Environmental Fees, 38 NAVAL L. REV.

149, 153 (1989) [hereinafter Federal Facility].
24. Id.; see, e.g., 42 U.S.C. § 7543 (2000) (establishing the standards for federal and state exercise

of concurrent regulatory authority); and § 752 l(a) (establishing the exclusive regulation of new vehicle
emission standards by the federal government under the Clean Air Act).

25. N.Y. v. United States, 505 U.S. 144, 159 (1992) (quoting Gregory v. Ashcroft, 501 U.S. 452,
460 (1991)).

26. Federal Facility, supra note 23, at 153.
27. Cunningham v. Macon & Brunswick R.R., 109 U.S. 446, 450-51 (1883). See generally U.S.

CONST. amend. XI (establishing state immunity from suits commenced by citizens of the United States or
citizens of any foreign state).

28. Federal Facility, supra note 23, at 152.
29. Alden v. Maine, 527 U.S. 706, 706-07 (1999).
30. Ass'n of Mid-Continent Univs. v. Bd. ofTrs. of N.W. Univ., 721 N.E.2d 805, 807 (1999).
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Whereas sovereignty generally will not bar a federal suit against a state,
state suits against the federal government are allowed only when there is an
"unequivocally expressed" waiver of immunity by Congress.3 Furthermore,
courts strictly examine immunity waivers and construe them narrowly.32

However, when clear congressional intent is shown, courts should not frustrate
that intent by applying "an unduly restrictive interpretation.""

III. ENVIRONMENTAL ACTION THROUGH THE COMMERCE CLAUSE

The Constitution grants Congress the power to regulate commerce among
the states.34 In Gibbons v. Ogden, Justice Marshall first defined Congress's
power under the Commerce Clause as "the power to regulate; that is, to
prescribe the rule by which commerce is to be governed. This power, like all
others vested in Congress, is complete in itself, may be exercised to its utmost
extent, and acknowledges no limitations, other than are prescribed in the
Constitution., 3

' However, the Gibbons decision acknowledged that the
language of the Commerce Clause contains inherent restraints.36 The power
does not extend to commerce, which is wholly within a state; rather, it extends
to commerce that flows among states.3"

A. Expansion of Commerce Power

As the United States economy has grown, the number of items that
Americans consume has also grown, and this growth has affected interstate
commerce. In United States v. Lopez, the Supreme Court identified three
categories of commerce that influence interstate commerce causing them to be
appropriately legislated by Congress via the Commerce Clause.38 The first of
these categories involves the regulation of the use of channels of interstate
commerce.39 The second is the regulation of "instrumentalities of interstate
commerce, or persons or things in interstate commerce," even when the
activity arises solely from intrastate activities.' The final category involves

31. United States v. Mitchell, 445 U.S. 535, 538 (1980).
32. Library of Cong. v. Shaw, 478 U.S. 310, 318 (1986).
33. Canadian Aviator v. United States, 324 U.S. 215, 222 (1945).
34. U.S. CONST. art. 1, § 8, cl. 3.
35. 22 U.S. (9 Wheat.) 1, 70 (1824).
36. Id.
37. Id. at 69.
38. 514 U.S. 549, 558-59 (1995).
39. Id.; see also Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 256 (1964) (quoting

Caminetti v. United States, 242 U.S. 470, 491 (1917) for the proposition that "the authority of Congress to
keep the channels of interstate commerce free from immoral and injurious uses has been frequently
sustained, and is no longer open to question").

40. Lopez, 514 U.S. at 558-59; see also Houston, E. & W.T.R. v. United States, 234 U.S. 342, 351
(1914) (stating that "the fact that carriers are instruments of intrastate commerce, does not derogate from
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activities "having a substantial relationship to interstate commerce" or those
which "substantially affect interstate commerce."'

The powers of the Commerce Clause have expanded since New Deal
Legislation.4" The Court has found activities such as harvesting wheat for
home consumption in Ohio,43 selling a plate of ribs at a local cafe in
Alabama," and threatening to break the legs of a New York butcher,4" to have
a correlation to interstate commerce. Despite the relative ease with which
Congress, in the latter part of the last century, has connected many types of
regulation to interstate commerce, the Supreme Court has recently begun to re-
examine possible restraints on this expanding authority.46

In Lopez, the Court declared that a federal statute, which outlawed guns
within a school zone, had such an attenuated relation to interstate commerce
that the only way the two could be connected was through "pil[ing] inference
upon inference." '47 Though the government looked at economic factors, such
as insurance and decreased travel, as a means to qualify under the Commerce
Clause, the Court did not extend Congress's commerce power in this case."
The Court stated that if it allowed the questioned statute to stand under such
remote theories, it would be "difficult to perceive any limitation on federal
power, even in areas such as criminal law enforcement or education where
States historically have been sovereign."" Further expansion of Congress's
powers under the Commerce Clause would enable it to legislate on any activity
of any individual without constraint, thereby destroying an important aspect
of state sovereignty.50 Therefore, in light of Lopez, it is arguable that Congress
may have to provide stronger justifications for past, present, and future uses
of the Commerce Clause.

the complete and paramount authority of Congress to... prescribe the final and dominant rule"); see also
Perez v. United States, 402 U.S. 146, 150 (1971) (citing examples of the protection of the instrumentalities
of interstate commerce such as the destruction of an aircraft (18 U.S.C. § 32) and thefts from interstate
shipments (18 U.S.C. § 659)).

41. Lopez, 514 U.S. at 558-59 (clarifying any ambiguity of earlier cases by stating there must be
a "substantial affect" upon interstate commerce); see also N.L.R.B. v. Jones & Laughlin Steel Corp., 301
U.S. 1, 37 (1937) (stating that "although activities may be intrastate in character... if they have such a close
and substantial relationship to interstate commerce ... Congress cannot be denied the power to exercise...
control").

42. Deborah Jones Merritt, Reflections on United States v. Lopez: Commerce! 94 MICH. L. REv.
674, 690 (1995).

43. Wickard v. Filburn, 317 U.S. 111, 118-29 (1942).
44. Katzenbach v. McClung, 379 U.S. 294, 298 (1964).
45. Perez v. United States, 402 U.S. 146, 157 (1971).
46. Lopez, 514 U.S. at 549.
47. Id. at 567.
48. Id.
49. Id. at 564.
50. Id.
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B. Commerce Power and Environmental Statutes

Preservation of interstate commerce was the focus of early environmental
statutes and remains the underpinning of federal environmental statutes.51

These early ties to commerce provided the foundation for implementation of
modem federal environmental statutes. 2 With growing awareness and public
concern about the environment, Congress set out in the 1970s to create federal
standards for pollution control.3 Congress established appropriate authority
to legislate under the Commerce Clause by reasoning that economic and
commercial activity was affected by pollution migrating across state lines
through interstate waterways or by sale of toxic chemicals through interstate
channels.5 4 Even "[slolid waste, including its processing and disposal, as well
as hazardous waste, recyclable materials, non-medical radioactive waste, and
garbage" have been found by courts to qualify as interstate commerce and thus
are subject to regulation under the Commerce Clause."

IV. HISTORY OF THE ENVIRONMENTAL MOVEMENT

As stated earlier, the promulgation of environmental statutes progressed
from common law theories of trespass and nuisance, to state regulations, and
finally, to federal legislation. 6 Currently, federal statutes encompass the
widest sweep of environmental control, but state statutes and common law
doctrines are important facets that complement federal regulations.

A. Texas

Instituted around the turn of the 20th century, the earliest statewide
environmental programs were directed at natural resources and focused on the
preservation of water resources and water rights.5 ' However, during the
middle of the 20th century, the focus of legislation gradually shifted from
protecting the right to use natural resources to an emphasis on conservation of
resources and protecting public health. 8 At that time, the Texas Legislature
responded to growing public concerns of environmental problems with the

51. ENVIRONMENTAL REGULATION, supra note 1, at 102. Examples of regulatory legislation
promulgated to promote commerce are the Rivers and Harbors Act of 1899 and the Pure Food and Drug Act
of 1906. Id.

52. See id. at 101.
53. See id. at 102.
54. Id.
55. 15A Am. JUR. 2D Commerce § 102 (2000).
56. See supra Part I.
57. Texas Comm'n on Envtl. Quality, TCEQ History, at http://www.tceq.state.tx.us/AClabout/tceq

history.html (last visited Sept. 20, 2003).
58. Id.
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creation of air and water programs-such as early air initiatives for air quality
sampling in 1956 and the Texas Pollution Control Act in 1961."' Texas also
created boards to address environmental problems, such as the Texas Water
Pollution Control Advisory Council in 1953 and the Texas Air Control Board
in 1965.6 By 1969, the Texas Air Control Board conducted most federal air-
monitoring in Texas, and the Texas Solid Waste Disposal Act regulated
disposal of solid wastes.6'

As federal legislation passed, which allowed state participation in
planning and permitting, Texas agencies responded by obtaining proper
authorization for compliance from the Environmental Protection Agency
(EPA).62 Programs such as the Texas Air Control Board's first state
implemented plan under the Clean Air Act in 1972, the Resource Conservation
and Recovery Act authorization in 1984, and the Federal Hazardous and Solid
Waste Amendments authorization in 1990 are examples of state plans allowed
by the federal government. 63 Additionally, the state created the Texas Natural
Resource Conservation Commission in 1991 to consolidate all existing
environmental control boards for air, water, and waste into a common
agency.6

B. Federal

With the exception of forward-looking states and a few federal statutes,
there were virtually no environmental laws prior to the 1970s. 65 From the end
of World War II until the late 1950s, the focus of federal environmental
programs centered on federal assistance for state environmental problems. 66

Though limited federal environmental regulations existed before the 1970s,"'
a new awareness concerning the environment developed after the release of
Rachel Carson's novel, Silent Spring 8 in 1962 and the recognition of the first
Earth Day in 1970.69 These two events served as a catalyst prompting
Congress to consider environmental problems as a federal issue.70

59. Id.
60. Id.
61. Id.
62. See id.
63. Id.
64. Id. Effective September I, 2002, the TNRCC changed its name to the Texas Commission on

Environmental Quality (TCEQ). Id.
65. Richard 1. Lazarus, The Greening of America & the Graying of United States Environmental

Law: Reflections of Environmental Law's First Three Decades in the United States, 20 VA. ENVTL. L.J. 75,
76(2001).

66. ENVIRONMENTAL REGULATION, supra note 1, at 103.
67. See Clean Air Act of 1963, 42 U.S.C. § 7401 (2002).
68. See RACHEL CARSON, SILENT SPRING (1962) (exposing the hazards of pesticides and

questioning industrialization and the progress of technology within society).
69. ENVIRONMENTAL REGULATION, supra note 1, at 101.
70. Id.
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With the passage of the National Environmental Policy Act (NEPA) 7' and
the creation of the EPA, both in 1970, the swing from local to national
control of environmental legislation commenced. As a result of the shift,
during the 1970s and 1980s, Congress authorized federal control of numerous
environmental policy areas: 7"

Name of Act Year Enacted Focus of Act

National Establishes broad
Environmental Policy 1970 national

Act (NEPA) environmental policy
goals, requires federal
agencies to access
environmental
impacts of significant
actions, and
establishes Council on
Environmental
Quality.

Federal Clean Air Act 1970 Replaces the earlier
(CAA) 1963 and 1967 Acts.

Sets deadlines for the
EPA to set national
ambient air quality
standards (NAAQS)
to be used by the
states, sets national
emission standards for
hazardous pollutants,
sets auto emission
standards, and
authorizes citizen
suits.

71. Id. at 105.
72. U.S. Envtl. Prot. Agency, EPA Hitory-Timeline, at http://www.epa.gov/history/timeline/

index.htm (last visited Sept. 9, 2003). The purpose of the EPA is "to consolidate in one agency a variety
of federal research, monitoring, standard-setting and enforcement activities to ensure environmental
protection." Id.

73. ENVIRONMENTAL REGULATION, supra note 1, at 105-07.
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Federal Water
Pollution Control Act

(Clean Water Act -
CWA)

Federal Insecticide,
Fungicide, and

Rodenticide Act
(FIFRA)

1972

1972

Bans the unpermitted
discharge of
pollutants into surface
waters, requires
technology-based
controls on
dischargers, sets up a
national permit
program, the National
Pollutant Discharge
Elimination System
(NPDES) by which
states issue permits
subject to EPA
supervision.
Reauthorizes and
substantially amends
the Clean Water Act
Amendments of 1977
and the Water Quality
Act of 1987.

By amending 1947
legislation, FIFRA
establishes the basic
framework for
pesticide regulation;
requires registration
of pesticides, and
allows for the EPA to
ban pesticides which
are found to be
unreasonably
dangerous.

Marine Protection, 1972 Prohibits ocean
Research and dumping of wastes

Sanctuaries Act except with a permit
(Ocean Dumping Act) at sites designated by

the EPA.
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Endangered Species 1973 Prohibits federal
Act (ESA) action that jeopardizes

the habitat of species
in danger of extinction
and prohibits the
taking of any such
species by any person.

Safe Drinking Water 1974 Requires the EPA to
Act (SDWA) set limits for

maximum allowable
levels of contaminants
in public drinking
water systems.
Amended in 1986 to
require more
expeditious
promulgation of
standards and in 1996
to provide more
flexibility in standard
setting.

Toxic Substance 1976 Provides the EPA
Control Act (TSCA) with comprehensive

authority to regulate
or prohibit the
manufacture,
distribution or use of
chemicals or
substances that pose
unreasonable risks;
requires
premanufacture
notification of EPA
for new chemicals or
significant new uses
of existing chemicals.

2004]
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Resource
Conservation and

Recovery Act
(RCRA)

1976 Directs the EPA to
establish regulations
ensuring the safe
management of
hazardous waste from
cradle to grave.
Reauthorized and
amended by the
Hazardous and Solid
Waste Amendments
of 1984 (HSWA),
which imposes new
technology-based
standards on landfills
handling hazardous
wastes, and increases
federal authority over
disposal of non-
hazardous wastes.

Comprehensive 1980 Establishes strict
Environmental liability systems for

Response, releases of hazardous
Compensation, and substances and creates

Liability Act a "superfund" to
(CERCLA) finance actions to

clean up such releases.

Superfund 1986 Increases the size of
Amendments and the superfund,

Reauthorization Act imposes numerical
(SARA) goals and deadlines

for clean up of
superfund sites, and
specifies standards
and procedures to be
followed in
determining the level
and scope of clean-up
actions.
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Emergency Planning 1986 Requires corporations
and Community to provide local

Right-to-Know Act authorities with
(EPCRA) detailed information

concerning their use
of any of several
hundred toxic
substances and to
report annually the
quantities of such
chemicals released
into the environment.

Thus, Congress utilized numerous types of regulations, such as
preservation statutes (ESA), discharge and monitoring statutes (CWA and
CAA), toxic substance handling statutes (TSCA and FIFRA), hazardous waste
control and disposal statutes (RCRA), community awareness statutes
(EPCRA), and abandoned site remediation statutes (CERCLA and SARA) to
address an assortment of problem environmental areas.74

Notwithstanding their infancy, environmental statutes at the federal level
have been evaluated and amended often.75 Recent amendments indicate a
trend toward giving the statutes more bite through strengthened penalties and
stiffer standards. 76  These strengthened penalties include civil fines and the
implementation of criminal fines for intentional violations.77

C. Cooperative Federalism

Though the majority of recent legislation has come from the federal
government, states still play an important role in environmental policy. 78

Congress possesses three models for passing environmental legislation that
affect state interests.79 The first model uses federal financial assistance to
encourage states to adopt their own standards, but it has proven, for the most
part, unreliable and is now primarily used in the area of land-use
management.8" Under the second model, "cooperative federalism,"

74. See id.
75. Id. at I11.
76. Id.
77. Id.
78. Id. at 121.
79. Id. at 120-21.
80. Id. at 120. For example, see the Coastal Zone Management Act, CWA, and Subtitle D of

RCRA, where Congress uses federal assistance to encourage solid waste management and land use control.
Id.
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environmental standards are set at a national level and then states may choose
to participate in the implementation and administration of the regulations, or
leave enforcement to federal authorities." Under this approach, state laws are
generally not preempted, and may exceed the standards set forth at the national
level. 82 The final model, which, like the first model, is rarely used, completely
preempts parallel state laws in favor of total autonomy at the federal level. 3

All environmental statutes passed at the federal level utilize one of the three
models as the means and the Commerce Clause as the authority.84

V. ANALYSIS OF MAJOR ENVIRONMENTAL STATUTES

A. Resource Conservation and Recovery Act (RCRA)

The RCRA was passed as a comprehensive measure to control the
handling and disposal of hazardous and nonhazardous waste. 85 The cradle to
grave approach, which the Act utilizes to track waste from its manufacture to
its ultimate disposal, requires the EPA to set general standards to control
substances throughout their lifetimes and encourages state control under
cooperative federalism. 6 The endorsement for state implementation of the
RCRA is illustrated in a 94th Congress House Report, which states that the
RCRA "permits the states to take the lead in the enforcement of the hazardous
waste laws."8'

Section 6961 of the RCRA purports to waive sovereign immunity for all
federal facilities in favor of following federal, state, interstate, and local
requirements:

Each department, agency, and instrumentality of the executive, legislative,
andjudicial branches of the Federal Government (1) havingjurisdiction over
any solid waste management facility or disposal site, or (2) engaged in any
activity resulting, or which may result, in the disposal or management of solid
waste or hazardous waste shall be subject to, and comply with, all Federal,
State, interstate, and local requirements, both substantive and procedural
(including any requirement for permits or reporting or any provisions for

81. Id. at 120. For example see the CAA, CWA, RCRA, and SDWA which set national standards
while permitting state implementation of the federal regulations if the state can demonstrate that the minimal
federal standards are being met. Id.

82. Id.
83. Id. at 121; see, e.g., (chemical regulation under TSCA, pesticide registration under FIFRA, and

auto emissions under the CAA). Id.
84. Id. at 111.
85. Elizabeth Kundinger Hocking, Federal Facility Violations of the Resource Conservation and

Recovery Act and the Questionable Role of Sovereign Immunity, 5 ADMtN. L.J. 203, 213 (1991).
86. See id.
87. Id. at 230 n.61 (citing H.R. REP. No. 94-1491, at 31 (1976), reprinted in 1976 U.S.C.C.A.N.

6238, 6269).
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injunctive relief and such sanctions as may be imposed by a court to enforce
such relief), respecting control and abatement of solid waste or hazardous
waste disposal and management in the same manner, and to the same extent,
as any person is subject to such requirements, including the payment of
reasonable service charges.8

Furthermore, § 6929 of the Act affirms that states are not permitted to
enforce less stringent standards than authorized under federal guidelines.89

However, there is nothing in the Act that prohibits a state from enforcing
standards that are more stringent than those at the federal level."

In United States Department of Energy (DOE) v. Ohio, the Supreme
Court held that the waiver contained in § 6961 did not apply to state punitive
fines against the DOE, rather it applied only to substantive matters. 9' The
Court found that such substantive matters may be addressed either punitively
or coercively, and that Congress intended the latter because of the Act's failure
to address punitive fines within the waiver contained in § 6961. 9'
Furthermore, the Court reasoned that § 6961 barred state civil fines for wholly
past violations, as the statute does not mention any method for penalizing past
violations. 93

In response to DOE v. Ohio, Congress quickly passed the Federal
Facilities Compliance Act (FFCA) to clarify and amend RCRA § 6961.'
After the passage of the FFCA, federal facilities were then subject to "all
administrative orders and all civil and administrative penalties and fines,
regardless of whether such penalties or fines are punitive or coercive in nature
or are imposed for isolated, intermittent, or continuing violations," of any
state's substantive and procedural requirements.9" Thus, when Congress
passed the FFCA, it ensured that federal facilities must comply with state and
local rules, and it clarified that any failure to do so would subject those
facilities to fines, which may be punitive in nature. 96

88. 42 U.S.C. § 6961(a) (1998) (emphasis added).
89. § 6929.
90. Id.
91. 503 U.S. 607, 627-28 (1992).
92. Id. at 628.
93. Id.
94. Daniel Home, Federal Facility Environmental Compliance After U.S. Department of Energy

v. Ohio, 65 U. COLO. L. REV. 631, 650 (1994); see also 138 CONG. REC. H9136 (daily ed. Sept. 23, 1992)
(quoting the statement of Representative Dingell, "[The Federal Facilities Compliance Act] reaffirms
Congress' [sic] original intent that Federal facilities not only must comply with all of our Federal and State
hazardous waste laws, but they, like everyone else, are also subject to fines and penalties for violations of
those laws. In doing so, Congress is responding to the recent Supreme Court decision in United States
Department of Energy v. Ohio et al., and making the waiver of sovereign immunity as clear and
unambiguous as humanly possible. It is our fervent hope that the Supreme Court will heed Justice Byron
White and not resort to 'ingenuity to create ambiguity' that simply does not exist in this statute.").

95. 42 U.S.C. § 6961.
96. See id.
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Utilizing the amended § 6961, a U.S. district court upheld a claim for
civil damages under a state authorized RCRA plan in Crowley Marine
Services, Inc. v. Fednav Ltd.97 One of the defendants, the Army Corps of
Engineers, argued that the sovereign immunity waiver found within § 6961
barred claims for private cost recovery actions under Washington's Hazardous
Waste Management Act." However, following Congressional intent outlined
in the FFCA to apply environmental statutes to both private citizens and the
federal government, the district court held that there was a clear waiver of
sovereign immunity and ordered the Corps to pay civil fines arising under the
state statute."

The following year, a U.S. district court in Charter International Oil Co.
v. United States held that federal facilities may be responsible for clean up of
sites, which they contaminated but which they no longer own."° The district
court allowed the current owners of a site, contaminated from past oil and
hazardous waste pollution, to seek indemnification from the Department of
Defense, the Air Force, and the Army Corps of Engineers for their prior
pollution.' 0' Upon review of the House Report, which accompanied the FFCA,
the district court found evidence that the amendment of § 6961 was meant to
waive sovereign immunity for past as well as present violations of state
hazardous waste statutes.102

Thus, under the § 6961 amendment of the RCRA by the FFCA, it appears
that federal facilities are susceptible to all state and local rules for the handling
of wastes.'°3 Furthermore, failure to comply with state and local rules may
lead to civil penalties, including punitive fines, for all present and past
infractions through judicial and administrative enforcement."

B. Clean Water Act (CWA)

Congress passed the CWA as a comprehensive means "to restore and
maintain the chemical, physical, and biological integrity of the Nation's
waters" through controlling the discharge of pollutants." 5 The Act called for
the EPA to administer quantifiable standards that would be met through
technology controls and a permitting system.' °6 Furthermore, the technology

97. 915 F. Supp. 218, 223 (E.D. Wash. 1995).
98. Id. at 222.
99. Id.

100. 925 F. Supp. 104, 108 (D. R.I. 1996).
101. Id. at 105-06.
102. Id. at 108 (stating that the FFCA "reaffirms existing law, and applies to all actions of the federal

government, past and present, which are subject to solid or hazardous waste laws").
103. 915 F. Supp. at 222-23.
104. 925 F. Supp. at 108.
105. 33 U.S.C. § 1251 (1998).
106. Id
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controls and permitting system could be handed over to the states under the
cooperative federalism model.'0 7

Section 1323 of the CWA, like § 6961 of the RCRA, also purports to
waive sovereign immunity for all federal facilities in favor of following
federal, state, interstate, and local requirements:

Each department, agency, or instrumentality ofthe executive, legislative, and
judicial branches of the Federal Government (1) havingjurisdiction over any
property or facility, or (2) engaged in any activity resulting, or which may
result, in the discharge or runoff of pollutants, and each officer, agent, or
employee thereof in the performance of his official duties, shall be subject to,
and comply with, all Federal, State, interstate, and local requirements,
administrative authority, and process and sanctions respecting the control and
abatement of water pollution in the same manner, and to the same extent as
any nongovernmental entity including the payment of reasonable service
charges."°8

Moreover, similar to § 6929 of the RCRA, § 1313(e)(3)(A) of the CWA
affirms that states are prohibited from enforcing less stringent standards than
authorized under federal guidelines, but nothing in the Act prohibits a state
from enforcing standards which are more stringent.'"

Early interpretations of the 1972 CWA's federal sovereign immunity
waiver were read very narrowly."' For example, in EPA v. California ex. rel.
State Water Resources Control Board, the Supreme Court held that federal
facilities must comply with the same standards for control and abatement as
nonfederal facilities, but they need not obtain a state permit."' The Court
reasoned that denial of a federal facility permit would effectively close down
the facility, and the Court was not willing to transfer such a strong power to
the state when there was no clear and express waiver in the statute." 2

Furthermore, the Supreme Court disallowed collection of state imposed
punitive fines under the CWA in DOE v. Ohio."3 Citing relevant parts of
§ 1323(a), the Court held that the federal government is only liable for "civil
penalties arising under [f]ederal law or imposed by a [s]tate ... court ... to
enforce [its] order or... process," not for punitive fines. "4 As with the RCRA
argument, the Court determined that substantive matters may be addressed
either punitively or coercively, and that Congress intended forward-looking

107. Id.
108. § 1323.
109. § 1313 (eX3XA).
110. See EPA v. Cal. ex. rel. State Water Res. Bd., 426 U.S. 200, 227 (1976).
Ill. Id.
112. See United States v. Pa. Dep't of Envtl. Res., 778 F. Supp. 1328, 1333 (M.D. Pa. 1991)

(commenting on the holding of EPA v. Cal. ex. rel. State Water Res. Control Bd., 426 U.S. 200 (1976)).
113. 503 U.S. 607, 627 (1992).
114. Id. at 620 (quoting 33 U.S.C. § 1323(a) (2000)).
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coercive matters to address past violations rather than civil sanctions." 5

Further, because the Court found that Congress' waiver intent was ambiguous
at best, it did not want to allow an EPA approved state program to qualify as
a program arising under federal law." 6

The concern over state permitting of federal facilities was addressed in
the 1977 CWA amendment and followed by a U.S. district court in United
States v. Pennsylvania Department of Environmental Resources.' 7 The
district court found that the 1977 amendment broadened the previous
immunity waiver, stating that federal facilities had to comply with "all" state
requirements including "substantive and procedural requirements as well as
permits."''s However, the court did not extend the new amendment to civil
penalties.'9

In Metropolitan Sanitary District of Greater Chicago v. United States, a
U.S. district court addressed the issue of state imposed civil penalties after the
State Water Control Board decision.' 0 The sanitary district sued the federal
government for failure to comply with a sewer discharge permit at a naval
station."'2 Despite the argument by the sanitary district that they are required
by the EPA to enforce the permit issued to the naval station for the discharge
of waste into their treatment system, the district court failed to see how civil
penalties, coupled with an injunction, would force compliance.' 22

Furthermore, the district court found "no convincing argument in support of
... [the sanitary district's) contention that the civil penalties it ... [sought
arose] under federal law." As a result, the district court found no other waiver,
and all civil penalties were denied. 23 Note, however, that state civil penalties
would be allowed to enforce an order or process of that state court, but
removal of the case to federal court defeats this proposition. 24 Although
passed after the 1977 amendment to the CWA, the FFCA, unlike § 6961 of the
RCRA, did not alter the waiver provision of § 1323 to allow punitive fines. 25

Despite the general rule that state civil fees may not be enforced upon
federal facilities, an interesting caveat exists for land controlled by the United
States Postal Service.' 26 In Pennsylvania Department of Environmental

115. Id. at623.

116. Id. at 626-27.
117. Pa. Dep't of Envtl. Res., 778 F. Supp. at 1328.
l8. Id.

1l9. Id.
120. 737 F. Supp. 51, 51 (N.D. Ill. 1990).
121. Id.

122. Id. at 52.

123. Id.
124. 33 U.S.C. § 1323(a)(1998).
125. Compare id. (requiring federal agencies to comply with state water pollution laws), with 42

U.S.C. § 6961 (1998) (stating that the RCRA does not allow waiver of governmental immunity from
punitive fines).

126. Penn. Dep't of Envtl. Res. v. U.S. Postal Serv., 13 F.3d 62, 65 (3d Cir. 1993).
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Resources v. United States Postal Service, the Third Circuit Court of Appeals
stated that the Postal Service is an "independent establishment of the executive
branch" and is meant to operate as an independent business.,27 With the
creation of the Postal Service, Congress included the provision that the Service
may "sue-and-be-sued," which indicates that the Service is subject to the usual
occurrences of litigation.' 28 Despite a narrower waiver found in the CWA,
neither § 1323 "nor its legislative history contains an expression that the
waiver of sovereign immunity it effected was intended also to narrow the
waiver of sovereign immunity of entities subject to sue-and-be-sued
clauses.' 29 Thus, the Third Circuit Court of Appeals allows the broader
waiver to survive, subjecting the Postal Service to state civil penalties. 3 '

Therefore, while federal facilities are subject to state requirements for
permitting under the CWA, only civil penalties arising under federal law or
those issued in state court to enforce an order or process are allowed.' 3 '
However, because of the sue-and-be-sued provision in the Postal Service's
charter, the Postal Service is susceptible to any civil penalty arising under state
law in connection with a state CWA plan in state court, including punitive
fines through judicial and administrative enforcement. 3 2

C. Clean Air Act (CAA)

The CAA was passed as a comprehensive means of protecting and
improving the nation's air quality.' The National Air Ambient Quality
Standards (NAAQS) are the centerpiece of the CAA's regulations."3 4 The
administrator of the EPA is to propose national, primary standards with such
revisions as he sees appropriate, in order to provide an "adequate margin of
safety" and "protect the public health." 35 The current version of the CAA
shifts more power to the local government for regulation, implementation, and
enforcement than the original CAA, and the "law recognizes that it makes
sense for states to take the lead in carrying out the ... [CAA], because
pollution control problems often require special understanding of local
industries, geography, housing patterns, etc."' 36 Thus, using the cooperative
federalism model, each state is given an opportunity to administer the CAA

127. Id.
128. Id.
129. Id. at 68 (quoting Loeffler v. Tisch, 486 U.S. 549, 562 (1988)).
130. Id. at 66.
131. See supra Part V.B.
132. Id.
133. See 42 U.S.C. § 7401 (2000).
134. § 7409.
135. § 7409(bX1).
136. U.S. ENVTL. PROT. AGENCY, THE PLAIN ENGLISH GUIDE TO THE CLEAN AIR ACT: FEATURES OF

THE 1990CLEAN AIRACT(1993), at http://www.epa.gov/air/oaqps/peg.caa/pegcaain.htm (last visited Sept.
23, 2003).
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through a state implemented plan, so long as the state can assure the EPA that
the air within a region meets federal criteria.'

Section 7418(a) of the CAA purports to waive sovereign immunity for all
federal facilities in favor of following federal, state, interstate, and local
requirements:

Each department, agency, and instrumentality of the executive, legislative,
and judicial branches of the Federal Government (I) having jurisdiction over
any property or facility, or (2) engaged in any activity resulting, or which
may result, in the discharge of air pollutants, and each officer, agent, or
employee thereof, shall be subject to, and comply with, all Federal, State,
interstate, and local requirements, administrative authority, and process and
sanctions respecting the control and abatement of air pollution in the same
manner, and to the same extent as any nongovernmental entity. The
preceding sentence shall apply (A) to any requirement whether substantive
or procedural (including any recordkeeping or reporting requirement, any
requirement respecting permits and any other requirement whatsoever), (B)
to any requirement to pay a fee or charge imposed by any State or local
agency to defray the costs of its air pollution regulatory program, (C) to the
exercise of any Federal, State, or local administrative authority, and (D) to
any process and sanction, whether enforced in Federal, State, or local courts,
or in any other manner. This subsection shall apply notwithstanding any
immunity of such agencies, officers, agents, or employees under any law or
rule of law.'38

Furthermore, like the previous two Acts (RCRA and CWA), § 7410 of the
CAA affirms that states are not permitted to enforce less stringent standards
than authorized under federal guidelines, but nothing in the Act prohibits a
state from enforcing more stringent standards.13 9

In Hancock v. Train, which was decided on the same day as State Water
Control Board,4

1 the Supreme Court held that federal facilities must comply
with the same standards as nonfederal facilities with regard to state
requirements for control and abatement, but under § 7418(a) of the 1970 CAA,
they were not required to procure a state permit.' 4' The Court reasoned that
Congress only intended federal facilities to meet substantive and not
procedural standards under state CAA plans. 4 2 Additionally, as in State Water
Control Board, the Court determined that Congress did not intend such a

137. 42 U.S.C. § 7407(a).
138. § 7418(a).
139. § 7410.
140. EPA v. Cal. ex. rel. State Water Res. Bd., 426 U.S. 200 (1976).
141. Hancock v. Train, 426 U.S. 167, 185 (1976).
142. Id. at 183.
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waiver, and if a state were to deny a permit to a federal facility, the result
would be tantamount to prohibiting operation of the federal facility.,43

Thereafter, Congress responded to the ruling in Hancock by amending the
CAA in 1977.'44 The House Report that accompanied the amendment stated
Congress's intent "to overturn the Hancock case, and to express with sufficient
clarity, the committee's desire to subject Federal facilities to all Federal, State,
and local requirements-procedural, substantive, or otherwise-process, and
sanctions.'' 45 When addressing a federal facility's obligation to comply with
procedural and substantive requirements, Congress specifically listed a
permitting requirement. 146 Thus, the 1977 amendment of the CAA effectively
overruled the holding of the Hancock Court.

In United States v. Tennessee Air Pollution Control Board, a U.S. district
court held that the amended CAA "expressly waived federal sovereign
immunity to punitive administrative penalties assessed against federal
facilities."' 47 In determining that the Army could be assessed civil penalties
for violation of a state imposed CAA plan, the district court reasoned that the
"far-reaching" waiver of sovereign immunity applies not only to forward-
looking coercive fines, but also to "[b]ackward-looking punitive fines."' 4 The
district court found a broad waiver of sovereign immunity within both the
federal facility section and the citizen suit section of the CAA, and held that
state agencies may use the latter to sue for violations. 49 The district court
went further, compared the language of the CAA with the CWA, and found no
language to support claims that punitive civil penalties under the CAA could
only arise under federal law.' s Finally, the district court reasoned that if
federal facilities were treated differently than other polluters, the stated goals
of providing equity in administration of the CAA by Congress would be
thwarted. 5'

Thus, under the federal facility provision, § 7418(a), and the 1977
amendments of the CAA, it appears that federal facilities are susceptible to all
state and local rules including permitting requirements for discharge of
pollutants into the air.' Furthermore, failure to comply with state and local
rules may lead to civil penalties, including punitive fines through judicial and
administrative enforcement. 3

143. Id. at 180.
144. United States v. Tenn. Air Pollution Control Bd., 967 F. Supp. 975, 979 (M.D. Tenn. 1997).
145. H.R. REP. No. 95-294, at 199 (1977), reprinted in 1977 U.S.C.C.A.N. 1077, 1278.
146. Clean Air Act, Pub. L. No. 95-95, § 116, 91 Stat. 685 (1977).
147. Tenn. Air Pollution Control Bd., 967 F. Supp. at 979.
148. Id. at 979-80.
149. Id. at 981.
150. Id. at 980.
151. Id. at 981.
152. Id. at 981-82.
153. Id. at 979-80.
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VI. IMPORTANCE OF PUNITIVE SANCTIONS

Civil penalties for environmental violations play an important role in
enforcing compliance with environmental laws. Because of the lengthy
amount of time it takes to receive injunctive relief from the court, this relief
alone is often an inadequate remedy against federal polluters." 4 Since civil
penalties are assessed immediately following a violation, and because they
increase as the violation continues, civil penalties more effectively and
efficiently address federal polluter's violations.' Furthermore, the EPA
reported to the Senate Committee on Environment and Public Works that
"penalties serve as a valuable deterrent to noncompliance and to help focus
facility managers' attention on the importance of compliance with
environmental requirements.,' 56 Finally, civil penalties put Congress on notice
of federal facility violations, despite the fact that most fines are usually routed
away from the state enforcing the penalty and toward the Federal Treasury. 157

VII. CONCLUSION

Civil sanctions and permitting requirements are important tools for state
environmental agencies to use in order to protect the state's environment. The
Tennessee Air Pollution Control Board case foreshadowed future changes in
the law when it stated that "the violation of pollution control laws by federal
facilities poses an enormous problem."'5 8 However, it was not until recently
that statutory amendments and court rulings gave states the necessary authority
to enforce their environmental regulations against federal facility polluters.
Specifically, with DOE v. Ohio Congress assisted the states in battling federal
facility polluting by expressly waiving sovereign immunity under the RCRA
and the CAA, but the Court stopped short of doing the same for punitive fines
under the CWA.

Private facilities, which are subject to punitive fines, are twice as likely
to comply with the CWA as are federal facilities, which are exempt from
punitive fines-an indication that punitive fines provide a "more effective
incentive" for compliance." 9 While coercive fines are permitted under the
CWA, unless it is shown that the fine is meant to modify behavior

154. Id. at 983.
155. Id.
156. Id. (quoting S. REP. No. 101-553, at 4 (1990)).
157. Id.
158. Id. (quoting Randall S. Abate and Carolyn H. Cogswell, Sovereign Immunity and Citizen

Enforcement of Federal Environmental Laws: A Proposal for a New Synthesis, 15 VA. ENVTL. L.J. 1, 9
(1995)).

159. Id. (citing Jerd Smith, States Label Federal Agencies Environmental Outlaws, DENV. BUS. J.,
July 23, 1990 at 19).
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prospectively, states will generally be barred from collecting any fines."W
States then are left only with the power of judicial injunctions to address
violations by federal facilities under the CWA. Thus, Congress helped states
to protect their environments from federal facility pollution when it waived
sovereign immunity for punitive fines under the CAA and RCRA. However,
the unsettling result of DOE v. Ohio leaves states partially unprotected from
federal facility polluting, and until Congress amends the CWA to waive
sovereign immunity for punitive fines, states can rely only upon injunctive
relief to halt federal facility pollution.

160. See Doe v. Ohio, 503 U.S. 607, 624 (1992).
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