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I. INTRODUCTION

The face of education in the State of Texas is changing for the better.
Although Texas school children with disabilities once faced a substandard
educational future, within the past few decades our national and state
governments have recognized a vital need to provide a free appropriate public
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education to all students.' Congress provided a solution to this problem by
enacting the Individuals with Disabilities Education Act (IDEA) in 1975.2
Special education law in Texas is shaped by federal law, state law, and
state rules which are provided through the United States Code, the Texas
Education Code (TEC), and the Texas Administrative Code (TAC),
respectively.' The education code empowers the Texas Education Agency
(TEA) to address compliance "with federal and state laws relating to special
education." 4 In order to do so, the agency "shall also develop and implement
a statewide plan with programmatic content that includes procedures designed
to... ensure that an individualized education program for each student with
a disability is properly developed, implemented, and maintained in the least
restrictive environment that is appropriate to meet the student's educational
needs." 5 The TAC provides that "[s]pecial education services shall be
provided to eligible students in accordance with all applicable federal law and
regulations, state statutes, rules of the State Board of Education (SBOE) and
commissioner of education, and the State Plan Under Part B of the Individuals
with Disabilities Education Act (IDEA)." 6
In order to facilitate the implementation of a free appropriate education
to students with disabilities, Congress may provide financial assistance to
states that demonstrate that they are in compliance with certain federal
guidelines which includes providing each special education student with an
Individualized Educational Program (IEP). 7 At the national level, the TEP is
implemented by a committee called the "IEP Team." s Texas regulations refer
to the IEP Team as the Admission, Review, and Dismissal Committee (ARD).9
In Texas, decisions regarding a student's IEP are made by the ARD committee

I. See 20 U.S.C. § 1400(c)(2)(AHB) (2000) (describing Congressional findings that prior to the
enactment of the Individuals with Disabilities Act, the educational needs of students with disabilities "were
not being fully met" and that "more than one-half of the children with disabilities in the United States did
not receive appropriate educational services that would enable such children to have full equality of
opportunity").
2. § 1400 (C)(A)(3). See generally Christopher P. Borreca & David B. Hodgins, Education of
Public School Students with Disabilities, HOUSTON LAWYER, March/April 1997, at 12 (providing a basic
overview ofthe state of special education law prior to IDEA, including a analysis of how special education
student rights have been developed and shaped subsequent to the passing of IDEA in 1975 and its later
amendments).
3. TEX. EDUC. AGENCY, A GUIDE TO THE ADMISSION, REVIEW AND DISMISSAL PROCESS (2002)
(providing a general overview of the timelier involved with special education services) [hereinafter GUIDE
TO ARD PROCESS] available at http://www.tea.state.tx.us/special.ed/ardguide.
4. TEX. EDUC. CODE. ANN. § 29.010(a) (Vernon Supp. 2003).
5. § 29.001(7).
6. 19 TEX. ADMIN. CODE § 89.1001(a) (West 2003).
7. 20U.S.C.§ 1412(a)(4) (2000).
8. 20 U.S.C. § 1414(d)(1)(B) (2000).
9. 19 TEX. ADMIN. CODE § 89.1050(a) (West 2003); Borreca & Hodgins, supra note 2, at 13.

20041

DEMANDS FOR SPECIAL EDUCATION STUDENTS

during meetings referred to as Admission, Review, and Dismissal (ARD)
meetings.' 0
The purpose of this comment is to provide an overview of the
requirements of the Admission, Review, and Dismissal process as outlined by
TEA in the administrative code." After describing the structure of the ARD
committee, this comment will illustrate potential pitfalls Texas school districts
face during the ARD process. An analysis of ways schools can achieve
compliance with TEA standards will be provided. In addition, this comment
will include discussion of the appropriate avenues of dispute resolution
between local school districts and parents. This discussion will involve an
explanation of the appropriate channels of relief including administrative
remedies and appellate procedure. Moreover, the goal of this comment is to
provide an analysis of the procedures which must be followed in ARD
meetings.
II. THE COMPOSITION OF THE ARD COMMITTEE

The identification of the school district personnel charged with the duty
of conducting ARD meetings is governed by IDEA.' 2 Accordingly, Texas has
constructed its ARD committee to mirror the IEP team as set forth under
IDEA. 3 Thus, the ARD committee is comprised of the following:
(i) the parents of a child with a disability;
(ii) at least one regular education teacher, of such child
(iii) at least one special education teacher, or where appropriate, at
least one special education provider of such child;
(iv) a representative of the local education agency who
(I) is qualified to provide, or supervise the provision of
specially designed instruction to meet the unique needs of
children with disabilities;
(II) is knowledgeable about the general curriculum; and

10. Borreca & Hodgins, supra note 2, at 13.
II. The TEA website explains that "[the rules adopted by the State Board of Education (SBOE)
and the Commissioner of Education are part of alarger body of state agency rules that are collected and
published by the Office of the Secretary of State as the Texas Administrative Code (TAC). SBOE and
commissioner's rules are codified under Title 19, Part I1,of the TAC. Title 19 is Education, and Part II is
the Texas Education Agency." TEX. EDUC. AGENCY. ADMINISTRATIVE RULES at http://www.tea.state.tx.us/
rules/home (last visited Oct. 28, 2003); see also TEX. EDUC. CODE ANN. § 29.001 (Vernon Supp. 2003)
(explaining that the Texas Education Agency "shall develop, and modify as necessary, a statewide design,
consistent with federal law, for the delivery of services to children with disabilities inthis state that includes
rules for the administration and funding of the special education program so that afree appropriate public
education is available").
12. 20 U.S.C. § 1414(d)(l)(B) (2000).
13. 19 TEX. ADMIN. CODE § 89.1050 (West 2003).
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(III) is knowledgeable about the availability of resources
of the local education agency;
(v) an individual who can interpret the instructional implications of
evaluation results ....
The Texas Third Circuit Court of Appeals has interpreted the ARD
committee to be "composed of, at a minimum, a school administrator, a
special education teacher, a regular education teacher, and the child's
parent."'" In certain situations it may be appropriate for the actual special6
education student to become involved and to participate in the ARD meeting.
These situations usually involve a student who is old enough to provide
meaningful input into his progress and individual scholastic needs.'"
A. The Role of the Special EducationMember of the ARD Committee
General and special education teachers required to attend ARD meetings
must meet certain requirements to be involved as an active member of the
school's ARD committee and to meet the protocol requirements of the TEA.'8
The special education teacher involved in the ARD meeting must be certified
in the area in which the special education student may have a disability. 9 A
special education teacher holding a generic special education certificate will
satisfy this requirement for special education students who qualify for services
under a learning disability eligibility.20 According to the student's needs, the
school district may be required to provide teachers at the ARD meeting who
are certified in the education of students with auditory or visual impairments.'
Thus, school districts should ensure that special education teachers certified
in the area ofthe student's disability attend their ARD meetings.2 In addition,
school districts need to include a certified special education teacher who
works with the student instead of one who is employed by the district but has
no contact with that student.2 3
The special education representative of the ARD committee is expected
to be able to make informed decisions based on previous scholastic experience

14.

20 U.S.C. § 1414(d)(I)(B).

15. Univ. Interscholastic League v. Buchanan, 848 S.W.2d 298,300 n.2 (Tex. App.-Austin 1993,
no writ).
16. Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247 (5th Cir. 1997); see 34
C.F.R § 300.344(a)(7) (2002).
17.
18.
19.
20.
21.
22.
23.

See Buchanan, 848 S.W.2d 298 at 300-01.
19 TEX. ADMrN. CODE § 89.1050(c) (West 2003).
Id.
See id.
§ 89.1131(b)(4)-(5).
See § 89.1050(c).
See § 89.1075(c).
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with the special education student.24 As a result, school districts can minimize
liability by conducting ARD meetings with teachers who actually work day
to day with the student because courts are much more willing to afford more
weight to those members of the ARD committee who have regular scholastic
contact with the student.25
B. The GeneralEducation Representative of the ARD Committee
Along with the special education teacher, the local school district must
also provide at least one general education teacher to participate in the ARD
meetings. 2' However, the TAC provides a caveat to this requirement by
requiring that a regular education teacher be present if the student "is, or may
be, participating in the general education environment., 27 Prior to the 1997
amendments to IDEA, a general education teacher was not a mandatory
member of the ARD committee.2" In a recent case heard by the Northern
District of Texas, Tyler v. Northwest Independent School District,the parentplaintiffs asserted that the school district-defendant failed to meet the
requirements of IDEA by failing to have a regular education teacher in
attendance at several ARD committee meetings.29 According to the court, any
technical procedural inadequacy will not necessarily throw the local school
district out of compliance with IDEA making it absolutely liable.3"
In the event that the local school district fails to provide the adequate
personnel during ARD meetings, courts will conduct an analysis to determine
if the procedural inadequacies have resulted in a "loss of educational
opportunity."'" Therefore, because of the unclear state of this issue, local

24. See id.; Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 767 (W.D. Tex. 2000).
In this case, the Socorro Independent School District faced potential liability when a parent, who believed
her daughter was not receiving adequate services under IDEA, removed her daughter from the district and
placed her into private schooling. Id. at 763. The parent sought the monetary costs of the private
instruction from the school district. Id. However, the district prevailed because it was able to present
evidence of its good faith efforts to involve the daughter's special education and regular education teacher's
recommendations and modification throughout the ARD process. Id. at 767.
25. Id.
26. § 89.1050.
27. Id.
28. Id.
29. Samuel Tyler W. v. Northwest Indep. Sch. Dist., 202 F. Supp. 2d 557, 562 (N.D. Tex. 2002).
30. Id.
3 I. Id. The crux of the defendant's argument turned on the issue of whether the student would be
eligible to receive general education services. Id. The holding was made in this case because the student
was under three years of age and would not be able to attend general educational classes for another two
years. Id. Thus, the caveat provided under section 89.1050(c) of the TAC was not applicable in this case
and the absence of a general education teacher was of no impact. Id.; El Paso Indep. Sch. Dist. v. Robert
W., 898 F. Supp. 442, 448 (W.D. Tex 1995). The court found that the El Paso Independent School District
had complied with statutory procedures during the ARD meetings concerning the student's placement, his
IEP, and his overall progress. 898 F. Supp. at 448. The El Paso ISD successfully met the requirements of
IDEA by conducting ARD meetings where the student's mother, his legal representative, and all of the
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school districts can minimize potential liability by meeting the requirements
of TEA by always providing at least one general education teacher during
32
ARD meetings.
C. The Campus Administrator'sFunctions in the ARD Committee
A third actor vital to the ARD meeting is the local school administrator.
A school administrator 4 satisfies the TEA requirement which mirrors the
IDEA requirement that an ARD meeting must be "attended by a qualified
representative of the school district."35 It is important for a campus
administrator to fulfill this role because when a school district faces potential
litigation, the court will conduct an inquiry into "whether the... local agency
complied with the procedures set forth in the Act [IDEA], and if so whether
'the individualized educational program developed . . . [was] reasonably
36

calculated to enable the child to receive educational benefits."'
The campus administrator is the ARD committee member charged with
deciding what financial resources of the district are available to the student.3"
In circumstances where these resources do not allow for a "suitable or
'appropriate' public educational placement," the district must pay the costs of
sending the child to an appropriate private institution. Although the campus
administrator may not have actual contact with the student, he is vital to the
ARD meeting because the ARD committee meeting can potentially involve
decisions that may require commitment of the local district's financial
39
resources.

educational professionals required were present to participate in the ARD process. Id.
32. See Samuel Tyler W, 202 F. Supp. 2d at 562.
33. See Univ. Interscholastic League v.Buchanan, 848 S.W.2d 298,301 (Tex. App.-Austin 1993,
no writ).
34. See Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247-51 (5th Cir. 1997).
35. See id. at 247.
36. Id. at 248 (citing Board of Education v. Rowley, 458 U.S. 176, 200-01 (1982)).
37. Id.; see also Stacey G.v. Pasadena Indep. Sch. Dist., 547 F. Supp. 61, 78 (S.D. Tex. 1982).
The court explained the repercussions of IDEA goals upon "the state's prerogative in allocating its financial
resources." Id. The court reasoned that "educational funding is limited," and "[aiccordingly, it necessarily
follows that competing interests must be balanced to reach a reasonable and fair accommodation." Id.
38. Cypress-Fairbanksindep. Sch. Dist., 118 F.3d at 248.
39. See id. at 245. This case involved a student with Tourette's syndrome and Attention Deficit
Hyperactivity Disorder (ADHD) whose parents sought reimbursement from Cypress-Fairbanks Independent
School District for the costs they incurred in placing their child in a full-time private residential education
and treatment facility. See id. at 249. The court made an inquiry into whether the Cypress-Fairbanks ISD
made reasonable efforts to develop a sufficient IEP with local district resources. See id. at 252. Finding
that the ARD committee developed an IEP reasonably calculated to provide the student with meaningful
educational benefits, the court ruled that the parents were not entitled to reimbursement. See id. at 258.
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D. The EducationalDiagnostician
According to IDEA, every ARD meeting must include an educational
representative who is able to interpret whether the student meets eligibility for
special education services.4 An educational diagnostician meets the
requirements for this role in Texas. 4 ' It is important for a Texas school district
to provide an educational diagnostician at every ARD meeting so the district
can have a competent individual able to analyze diagnostic information that
could be presented by a parent from sources outside the school district.4 2
Therefore, by making sure every ARD committee meeting is conducted with
an educational diagnostician, the local school district can determine whether
the parents' request that their child is eligible for special education services
under IDEA has merit.43
E. The Parent'sDuties in the ARD Committee
Perhaps the most important member of the ARD committee, the parent,
is vital to ensure the ARD meeting is a successful one." Although the parent
is not required to attend the ARD meeting, the local school district must
always "invite the parents and adult student to participate as members of the
[ARD] committee."4 A parent of a special education student has the right to
initiate the ARD process by requesting "an ARD committee meeting at any
mutually agreeable time to address specific concerns about his or her child's
special education services." ' Furthermore, IDEA "emphasizes a partnership
between parents and schools to develop appropriate educational programs for
students with disabilities.4 7 Participation by the parent in the ARD meeting
does not have to be in person on the school's campus.4 8 Texas school districts
can meet TEA guidelines and comply with IDEA if the parent representative
of the ARD committee who is unable to attend the ARD meeting in person

40. See 20 U.S.C. § 1414(d)(l)(B) (2000).
41. See Samuel Tyler W. v. Northwest Indep. Sch. Dist., 202 F. Supp. 2d 557, 560 (N.D. Tex.
2002); see Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 765 (W.D. Tex. 2000).
42. See Adam J. v. Keller Indep. Sch. Dist., No. 4:01 -CV-0797-A, 2002 U.S. Dist. LEXIS 15193,
at *6 (N.D. Tex. Aug. 15, 2002).
43. See Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 765-66 (W.D. Tex. 2000).
44. See TEX.EDUC. AGENCY, PARENT RIGHTS: A USERGUIDE FOR PARENTS ANDADMINISTRATORS
INTHE PUBLIC SCHOOLS OF TEXAS 26 (200 1) available at http://www.tea.state.tx.us/parent inv/prights.pdf.
Parents who suspect that their child is in need of special education services should contact their child's
principal to review the student's educational needs. Id. The TEA encourages the parents "to participate
with this team in making decisions about their child's educational program." Id.; 20 U.S.C.
§ 1414(d)(l)(B) (2000); i9TEX. ADMiN. CODE § 89.1045 (West 2003).
45. § 89.1045(a).
46. § 89.1045(b).
47. Houston Indep. Sch. Dist. v. Damian C., No. 034-SE-1002, at *4,(Nov. 20, 2002) at http://
www.tea.state.tx.us/special.ed/hearings/pdf/0341002.pdf.
48. 34 C.F.R. § 300.345(c) (2002).
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participates in the ARD meeting via individual or conference telephone calls.49
It remains unclear as to whether this requirement may be fulfilled with newly
advancing technology such as electronic mail."
Although the local district is urged to involve the parent in the ARD
committee, there may arise occasional situations in which the local school
district must act in a unilateral nature to protect the best interest of the child."
When necessary, the local school district has been able to override a parent's
refusal to participate in the ARD process or to consent to their child's receipt
of special education services. 2
A second facet of the issue of parent involvement involves an analysis of
whether the child who receives special education services resides with at least
one parent who maintains a residence within the attendance zone of the school
district that is providing service to that child." The El Paso Court of Appeals
reasoned that school districts provide services such as special education of the
handicapped "wherein constant consultation and parental consent is vital to
all admission, review, and dismissal committee decisions and to the
establishment of an individual educational plan for each handicapped
student."54 The Yselta Independent School District prevailed on its school
district requirement that a child could not attend tuition-free public school
unless the child resided with a parent who lived in a residence which was
within the local district's attendance zone."
A 2002 federal case heard in the United States District Court for the
Western District of Texas provides guidance to Texas school districts faced
with the ramifications of parents who file complaints based on their lack of
ability to fully participate in the ARD decision making process. 6 At issue was
whether the Judson Independent School District failed to allow full parental
participation in admission, review, and dismissal meetings; did not give due
weight to parental opinion; and demonstrated hostility toward the parents."

49. Id.
50. See id.
51. See § 300.345(d).
52. See Damian C., No. 034-SE-1002, at *5 (holding that the Houston Independent School District
was entitled to serve Damian in special education "despite the lack of parental consent given [the student's]
disability and his need to receive special education and related services in order to obtain a free and
appropriate education") at http://www.tea.state.tx.us/special.ed/hearings/pdf/0341002.pdf.; see Yates v.
Charles County Bd. of Educ., 212 F.Supp. 2d 470 (D. Md. 2002); see also Stacey G. v. Pasadena Indep.
Sch. Dist., 547 F. Supp. 61, 76 (S.D. Tex. 1982) (explaining that "a student receives special education
services only after a comprehensive multidisciplinary team, including the parent when possible, has

reviewed data from all three stages of comprehensive assessment").
53. See Rodriguez v. Yselta Indep. Sch. Dist., 663 S.W.2d 547, 550 (Tex. App.-El Paso 1983,
no writ).
54.
55.

Id.
Id.

56. See Eric H. v. Judson Indep. Sch. Dist., No. SA-01-CA-0804, 2002 U.S. Dist. LEXIS 20646
at *5 (W.D. Tex. Sept. 30, 2002).
57.

Id.
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The court reviewed the evidence which indicated that the parents were given
ample opportunities to voice their opinions during their child's ARD
meetings.5" The court found that the parents were allowed to fully participate
in the ARD process. 9
It is important for local school districts to allow parents to voice their
opinions regarding their child's access to appropriate educational services.6"
A local school district should ensure that district personnel provide full
disclosure to facilitate the parent's ability to make informed decisions
regarding the needs of their child.6 Full participation in the ARD committee
not only involves the opportunity for parents to fully voice their concerns and
opinions but also the right to receive and inspect documents necessary for
successful participation during the ARD committee meetings.6 2 One U.S.
District Court has reasoned that a school district's refusal to provide parents
with appropriate documents regarding their child's assessment has the
"potential to affect the parents' participation." 3 By disclosing the necessary
documents, a local district will not "infringe the parent's opportunity to
participate in the IEP formulation process."'
The United States District Court for the Western District of Texas has
analyzed whether the local school district afforded the parent the opportunity
to fully participate in the ARD process by conducting an inquiry to determine
if the current placement and services offered to the special education student
reflect the parent's recommendations during ARD meetings.65 Furthermore,
when disputes arise between parents and other members of the ARD
committee, school districts can minimize liability by requesting the parent
seek the advice from a neutral and objective third party.66 By working to
establish a partnership between the local school district and the parents, which
entails involving the parent to assume an equal role in the ARD committee,
the local school district increases the likelihood of ensuring ARD committee
success.
III. NOTICE REQUIRED FOR AN ARD MEETING
When an ARD meeting becomes necessary for any purpose, local school
districts must provide written notice to the parents of the student within a

58.
59.

Id. at *40-41.
Id. at *34.

60. See id. at *35 (explaining that the parents were offered the opportunity to submit a statement
of disagreement).

61.

Samuel Tyler W.v. Northwest Indep. Sch. Dist., 202 F.Supp. 2d 557, 562 (N.D. Tex. 2002).

62.
63.
64.
65.
66.

Id.
Id.
Id.
See Judson Indep. Sch. Dist., 2002 U.S. Dist. LEXIS 20646 at *34.
Id. at *38.
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"reasonable time., 6' A reasonable time under the Texas rule is "defined as at
least five school days, unless the parents agree otherwise., 68 Accordingly, if
the parents and school district mutually agree to conduct an ARD meeting on
less than five school days notice to the parent, the local school district needs
to maintain a written record of the waiver by the parent.69 On the other hand,
parents may provide notice to the school district of their intention to initiate
an ARD meeting."
Along with providing timely notice of the day, time, and location of the
ARD meeting, a local school district must also notify the parents of the
purpose of the ARD meeting and provide a listing of those individuals who
will participate on behalf of the local school district during the ARD
meeting.7" To achieve a system which adheres to the notice procedures
required by the TEA, a prudent local school district should initiate procedures
which involve written documentation of every attempt to contact the parent
of an upcoming ARD meeting. 2 In the event that a parent cannot be reached
by telephone, the local school district must make alternative attempts to notify
the parent of the scheduled ARD meeting. 3 The district should attempt to
physically provide notice to the parent at either the parent's home address or
place of employment.74 Similar to the process of documenting attempts to
contact the parent via phone, the local school district should make detailed
documentation of their attempts to reach the parent at the parent's home
address or place of employment.7 " Furthermore, school districts may risk the
potential of non-compliance with the TEA if they fail to make a good faith
effort to reschedule a meeting when the parent cannot attend at the appointed
time and date.76
A potential pitfall for the district that fulfills the requirements of notice
may still occur if the notice provided to the parent is in a language other than
the parent's native language.' Therefore, to comply with the TEA, the school
district should identify the native language and provide notice to that parent
accordingly. 8

67. 19 TEX. ADMIN. CODE § 89.1015 (West 2003). See generally § 89. 1050(a)(1) (explaining that
the requirements to be followed for proper notice are in accordance with the 34 C.F.R. § 300.345).
68. Id.; see generally GUIDE TO ARD PROCESS, supra note 3 (providing a chart of timeliness
relevant to ARD meetings).
69. See 19 TEX. ADMIN. CODE § 89.1015; 34 C.F.R. § 300.345(a)(1)-(2) (2002).
70. GUIDE TO ARD PRoCESS, supra note 3, at * 15.
71. 34 C.F.R. § 300.345(b)(1)-(3).
72. See id.
73. See § 300.345(d)(3).
74. See id.
75. See id.
76. § 300.345.
77. § 300.345(e).
78. See id.
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IV. SCOPE AND RESPONSIBILITIES OF THE ARD COMMITTEE
A. The Admission Function
An initial purpose for the ARD committee is to serve as the decision
maker regarding whether a student possesses a disability which would require
the local school district to provide special education services.79 In Texas, the
TAC clearly empowers the ARD committee to determine whether a student
possesses a disability that would allow him to become eligible to receive
special education services through his public school."0
The admission function of the ARD committee is usually set in motion
in one of two ways. 8 First, to remain in compliance with TEA guidelines, the
local school district's ARD committee must conduct an ARD meeting for a
student who is new to the school district and who received special education
services from his prior school district.82 Second, an ARD meeting must be
held for admission purposes when a student is referred to the ARD committee
by a parent or a regular education teacher to determine special education
eligibility. 3
A child who may require special education services must be within a
range of ages before the ARD committee can meet to determine special
education eligibility. 4 Texas school districts must consider eligibility of
special education services to students upon the date of their third birthday. 5
Furthermore, students will continue to fall within the age requirements for
eligibility until they reach the age of twenty-one and are of this age before
September I of the present school year. 6 School districts must be aware that
students who could possibly receive services for auditory or visual
impairments will become eligible for determination of special education
services from birth. 7
According to the TAC, 88 before the ARD committee can recommend
admission of a student into special education, the student must be defined as
79. 19 TEx. ADMIN. CODE § 89.1040(b) (West 2003); see 20 U.S.C. § 1400(d) (2000). The ARD
committee is designed to carry out the important purpose of the IDEA, which is "to ensure that all children
with disabilities have available to them a free appropriate public education that emphasizes special
education ... designed to meet their unique needs." § 1400(d)(l)(A).
80.

19 TEX. ADMIN. CODE § 89.1040(b).

81. §§ 89.1011, 89.1050; Houston Indep. Sch. Dist. v. Damian C., TEA Docket 034-SE-1002
(Nov. 20, 2002) at http://www.tea.state.tx.us/specia.ed/hearings/pdf/0341002.pdf.
82. § 89.1050(0.
83. §89.1040(b); see § 89.1011 (explaining that the local school district must include in its overall
general education screening system methods of "[r]eferral of students for a full and individual initial
evaluation for possible special education services").

84. § 89.1035(a).
85. Id.
86. Id.
87.
88.

§ 89.1035(b).
§ 89.1040(a).
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a "child with a disability" according to section 34 of the Code of Federal
Regulations, which provides the following:
(a) General. (1) As used in this part, the term child with a disability means a
child evaluated in accordance with §§ 300.530-300.536 as having mental
retardation, a hearing impairment including deafness, a speech or language
impairment, a visual impairment including blindness, serious emotional
disturbance (hereafter referred to as emotional disturbance), an orthopedic
impairment, autism, traumatic brain injury, an other health impairment, a
specific learning disability, deaf-blindness, or multiple disabilities, and who,
by reason thereof, needs special education and related services."
Defining "a child with a disability" is not a simple determination by the
ARD committee of whether the specific child has one of the disabilities listed
under IDEA. ° According to the Western District Federal Court in San
Antonio, determining the meaning of "a child with a disability" requires the
ARD committee to conduct a two-prong analysis to determine if the student
meets eligibility for special education services.9
An ARD committee satisfies the first prong of the analysis by
determining whether the student does have a disability that is outlined by
IDEA.92 After the ARD committee makes the determination that the first
prong of the analysis is satisfied, the ARD committee must determine the
second prong, which is to decide whether the student needs special education
services. 3
The U.S. District Court for the Western District of Texas has determined
that under IDEA the meaning of"a child with a disability" is a child "who not
only has a disability but also 'who, by reason thereof needs specialeducation
and related services."' 94 Although the state is concerned with providing a free
and appropriate education to all children with disabilities, the TEA imposes
on Texas school districts the requirement that the ARD committee work to
form a solution for the student that will enable the student to achieve
obtainable educational goals, while allowing the student to receive as much
of his education in a setting with his non-disabled peers as possible. 5 The
mission of the ARD committee in determining special education admission

89. § 89.1040(a); 34 C.F.R. § 300.7(a) (2002); Borreca & Hodgins, supra note 2, at 12-13.
90. See 34 C.F.R. § 300.7(a)(1).
91. See Eric H. v. Judson Indep. Sch. Dist., No. SA-01-CA-0804, 2002 U.S. Dist. LEXIS 20646
at *22 (W.D. Tex. Sep. 30, 2002).
92. See id.
93. See id.
94. See id. (emphasis added by the court).
95. See 19 TEx. ADMIN. CODE § 89.1050(a)(6) (West 2003); see generally 34 C.F.R.
§ 300.550(b)(1) (2002) (explaining that the TEA "shall ensure [tihat to the maximum extent appropriate,
children with disabilities, including children in public or private institutions or other care facilities, are
educated with children who are non-disabled").
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should focus on trying to provide an educational opportunity to students with
disabilities that allows these students to be pulled away from their nondisabled peers as little as needed.96
A potential pitfall for local school districts arises from the uncertainty of
identifying a student with a disability who actually needs special education
services. 7 Certain phrases like "needs special education" cannot be found
under IDEA or in administrative regulations.98 Because of the lack of a clear
rule specifying how to pinpoint exactly when a student's disability prompts
special education services, ARD committees will continue to face the burden
of making appropriate decisions without firm guidelines.99 In addition,
because neither IDEA nor federal regulations provide a definition of "needs
special services," each state will have to give substance to this phrase."'
Thus, school districts can best protect themselves by conducting ARD
meetings with an ARD committee comprised of school personnel who not
only meet the certification requirements of the TAC, but who also possess
personal knowledge of the child's scholastic attributes that will allow them to
make informed decisions about whether special education services are
required to meet the student's unique needs.'
To minimize liability, the
prudent local school district will have procedures in place to screen whether
each new student who enrolls in the school district was receiving special
education services from a previous school district.'0 2
B. The Review Function
Central to the review function of the ARD committee is the evaluation
of the special education student's academic progress and the development of
an IEP designed to enable the student to receive a free appropriate
education.'0 3 Texas provides local school districts with guidelines for the

96. See 34 C.F.R. § 300.550.
97. See Judson Indep. Sch. Dist., 2002 U.S. Dist. LEXIS 20646 at *22.
98. J.D. v. Pawlet Sch. Dist., 224 F.3d 60,66 (2nd Cir. 2000). This case involved a situation where
a student fit the criterion as a student with the disability of emotional disturbance. Id. at 63. However, the
student did not receive special education services, notwithstanding his emotional disturbance, because his
disability did not hinder his ability to be successful in a regular education setting. Id.; see also Judson
Indep. Sch. Dist., 2002 U.S. Dist. LEXIS 20646 at *8 (clarifying that courts will look at whether a child
who has a disability needs special education services by making an inquiry to determine if the evidence
provided consists of medical data that will show that special education services are needed because of the
disability).
99. See Pawlet Sch. Dist., 224 F.3d at 65-66.
100. Id. at 66.
101. See Judson Indep. Sch. Dist., 2002 U.S. Dist. LEXIS 20646 at *22.
102. 19 TEX. ADMIN. CODE § 89.1055 (2003).
103. See Borreca& Hodgins, supranote 2, at 13 (explaining that the "primary requirement of IDEA
is to provide each disabled child with a free appropriate public education (FAPE), and the basic means for
translating this requirement into reality is the child's IEP").
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requirements of an IEP.' °4 The TEA requires school districts to follow the
requirements mandated by the Code of Federal Regulations." 5 A sufficient
IEP is a written document developed by an ARD committee which includes
the following:
(A) a statement of the present levels of educational performance of
such child,
(B) a statement of annual goals, including short-term instructional
objectives,
(C) a statement of the specific educational services to be provided
to such child, and the extent to which such child will be able to
participate in regular education programs,
(D) a statement of the needed transition services for students
beginning no later than age 16 ... before the student leaves the
school setting,
(E) the projected date for initiation and anticipated duration of such
services, and
(F) appropriate objective criteria and evaluation procedures and
schedules for determining, on at least an annual basis, whether
0 6
instructional objectives are being achieved.
According to the Fifth Circuit, when developing the IEP for a special
education student, the ARD committee should focus on collaborating to
produce an IEP that "is reasonably calculated to provide a meaningful
educational benefit under IDEA."' 7 In Cypress-Fairbanks,the court reviewed
the lower district court discussion of four factors which may indicate if "an
IEP is reasonably calculated to provide a meaningful education benefit under
the IDEA."'"" These four factors consist of an individualized educational
program, in the least restrictive environment, coordinated and collaborative
services, and positive benefits." 9 The Fifth Circuit held that these four
factors, which are discussed below, are significant in determining if an IEP
provides an educational benefit."'

104. § 89.1050(0.
105. id.
106. Verginia McC v. Corrigan-Camden Indep. Sch. Dist., 909 F. Supp. 1023,1028 (E.D. Tex. 1995)
(citing 20 U.S.C. § 1401(a)(20)).
107. Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 253 (5th Cir. 1997).
108. See Cypress-Fairbanks Indep. Sch. Dist., 118 F.3d at 253 (positing these factors by following
the expert opinion of Christine Salisbury, Ph.D.).
109. See id.; see also Kerry S. v. Corpus Christi Indep. Sch. Dist., TEA docket No. 369-SE-0702,
at *6 (discussing the four factor test applied by the Fifth Circuit in the Cypress-Fairbanks opinion) at
http://www.tea.state.tx.us/special.ed/haringspdff3690702.pdf
110. Cypress-Fairbankslndep. Sch. Dist., 118F.3dat253-54.
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1. IndividualizedEducationalProgram (IEP)
An IEP is a written document which outlines the scope of special
education services a child will receive."' Each IEP written for a student
"includes the student's present levels of performance, measurable annual goals
including benchmarks and short-term objectives, specific supports and
modifications, dates of service, and evaluation procedures." 2 Thus, ARD
committees can provide well-written student IEPs by refraining from vague
statements to indicate student achievement and by focusing on concrete
measurable objectives." 3 An example of a measurable goal is a written
statement in an IEP which bases student mastery on specific percentile
scores." 4 ARD committees should be aware that courts have preferred the
development of lEPs that consist of a reasonable number of goals the student
can master instead of IEPs that consist of too many areas where the student
may only make piecemeal progress." 5 According to the TAC, in addition to
federal regulations, Texas school districts should also include in the IEP a
decision as to whether the special education student will participate in the
Texas Academic Knowledge and Skills (TAKS) test and whether the student
will require extended year services." 6
2. Least Restrictive Environment (LRE)
It is the responsibility of the TEA to ensure "[t]hat to the maximum
extent appropriate, children with disabilities ... are educated with children
who are non-disabled."' '" In a significant case, the Fifth Circuit explained that
Texas should do the best it can to educate disabled students with non-disabled
students." 8 Also, the removal of a child from regular education classes should
only occur if the student cannot satisfactorily receive education in regular
classes with the use of supplementary aids and services. "9 An effort to include
the student who receives special education services in regular classes to the
fullest extent possible is referred to as "mainstreaming."'"2 The ARD
committee should always focus on the LRE when making IEP diathermy-

Ill. GUIDE TO ARD PROCESS, supra note 3, at * 15.
112.
113.
1995).
114.

Id. at *4.
See Verginia MeC v. Corrigan-Camden Indep. Sch. Dist., 909 F. Supp. 1023,1028 (E.D. Tex.

Id. (holding that for those goals in the IEP "that were not measurable by a [percentage], another
means of mastery on all goals and objectives had to be set").
115. Socorro lndep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 766 (W.D. Tex. 2000).
116.

19 TEX. ADMIN. CODE § 89.1055(b)-(c) (West 2002).

117.
118.

34 CFR § 300.550(b)(I) (2002); 19 TEX. ADMIN. CODE § 89.1050(a)(6).
See Flour Blufflndep. Sch. Dist. v. Katherine M., 91 F.3d 689,690-91 (5th Cir. 1996); El Paso

Sch. Dist. v. Robert W., 898 F. Supp 442, 448 (W.D. Tex. 1995).

119.

34 CFR § 300.550(b)(2); 19 TEx. ADMtN. CODE § 89.1050(a)(6).

120.

Socorro Indep. Sch. Dist., 107 F. Supp. 2d at 766.
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nations."' Emphasis on the LRE of the student is "not unimportant or to be
taken lightly."' 22 When making placement determinations, the district should
strive to teach the student at his neighborhood school according to his IEP
unless that school does not possess the resources to effectively carry out his

IEP. 123 Moreover, when making a determination of what is the least restrictive
environment for the child,

the ARD committee should think about any

potential harmful effects of placement, such as placing a student in a setting
located a considerable distance from his home.'24
3. Positive Benefits

In determining the scope of positive benefits, local school districts have
not been required to develop IEPs that will guarantee the academic success of

the special education student. 25 According to the Fifth Circuit, "[t]he 'free
appropriate public education' tailored by an ARD Committee and described
in an IEP, however, need not be the best possible one, nor one that will
maximize the child's educational potential."' 26 As long as the ARD committee
works to develop IEPs that are individually tailored to meet the specific needs
of the student, the local school district will meet the requirements of IEPs as
27
promulgated by the TEA.

However, the local school district ARD committee must make sure that
they are developing an IEP that has the definite potential to foster student
educational development.2 8 The Supreme Court has reasoned that the "fact
that another plan might work as well or even better does not mean that [a]
defendant has failed to provide [the] plaintiff a [free appropriate public
education] .'129 Thus, the ARD committee can follow IDEA by developing an
IEP geared to provide "personalized instruction with sufficient support

121. Flour Bluff Indep. Sch. Dist., 91 F.3d at 691. See generally Borreca & Hodgins, supra note
2 at 12. The authors illustrate the Fifth Circuit's "two-part test to determine whether a child is being
educated in the least restrictive environment." Id. at 15. This test initially involves a determination whether
the child may receive "a satisfactory education in the regular classroom with the help of supplemental aids
and services." Id. If this is not possible, "the court will then ask if the child will be mainstreamed to the
maximum extent appropriate at other non-academic times ofthe school day, such as lunch and recess." Id.
122. El Paso Sch. Dist. v. Robert W., 898 F. Supp. 442,450 (W.D. Tex. 1995).
123. Flour BluffIndep. Sch. Dist., 91 F.3d at 691.
124. Id.
125. See Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245,247-48 (5th Cir. 1997).
126. Id. at 247; see also Borreca & Hodgins, supra note 2, at 13 (explaining that "courts have been
swift, however, to dismiss any notion that a school district must guarantee the achievement of such
objectives or that the failure to achieve such objectives translates into a breach of contract").
127. See Cypress-Fairbanks Indep. Sch. Dist., 118 F.3d at247.
128. See id. at 248 (explaining that the educational benefit for which the IEP is designed "cannot
be a mere modicum or de minimis").
129. Adam J. v. Keller Indep. Sch. Dist., No. 4:01-CV-0797-A, 2002 U.S. Dist. LEXIS 15193, at
*5 (N. D. Tex. Aug. 15, 2002) (citing Bd. of Educ. of the Hendrick Central Sch. Dist. v. Rowley, 458 U.S.
176, 203 (1982)).
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services to permit [the student] to benefit educationally from that
instruction.' 30
4. Coordinatedand CollaborativeServices
Development of the IEP should be performed by all participants of the
ARD committee in a collaborative manner to achieve compliance with the
standards set forth by TEA. 3 ' The ARD committee was created by IDEA and
adopted by the TEA to be a team-oriented mechanism for designing an
individualized plan that will ensure that every special education student
receive an appropriate education.'32 A properly functioning ARD committee
allows every member the time and opportunity to review data, voice concerns,
and provide input regarding the student's IEP progress in the educational
environment.'33 The Fifth Circuit has evaluated IEP implementation by
making an inquiry into whether there exists a substantial failure to implement
provisions of the IEP. 3 4 Thus, the ARD committee should strive to allow full
participation from every stakeholder in the child's IEP and document progress
and set-backs accordingly.'3 5
5. ARD Committee Collaboration
Ideally, decisions regarding a special education student's IEP are made
by mutual agreement.'36 Although the ARD committee was designed in theory
to function in a successful and collaborative manner, school districts may face
a breakdown in the ARD process.' 37 Such a breakdown may occur when one
member does not feel comfortable speaking out in disagreement with the
majority of the ARD committee.'
When an ARD is composed of the minimum representation required by
the TAC, that committee will have a majority of school personnel, and the
parent will be in the minority.'39 As a result, the atmosphere of the ARD
committee may lend itself to situations when an individual, whether a parent
or other member, may feel pressured to follow the school district's point of

130. Id.
131.
19 TEX. ADMrN. CODE § 89.1050(h) (West 2003).
132. See id.
133. See id, see Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 765-66 (W.D. Tex.
2000).
134. Kerry S. v. Corpus Christi Indep. Sch. Dist., TEA docket No. 369-SE-0702, at *6 (citing
Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341 (5th Cir. 2000)) at http://www.tea.state.tx.us/special
.ed/hearings/pdf/3690702.pdf.
135. See id. at *5-6.
136. § 89.1050(h).
137. See Garland Ind. Sch. Dist. v. Wilks, 657 F. Supp. 1163, 1165 (N.D. Tex. 1987).
138. See id. at 1168.
139. § 89.1050(a); 34 C.F.R. § 300.344 (2002).
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view even though that person does not completely agree with the
recommendations of the majority. 4 In assessing an IEP, "the Court of
Appeals for the Fifth Circuit requires courts to ask whether. . the services
are provided in a coordinated and collaborative manner by the key
'stakeholders."""' It is important that Texas school districts note that a wellfunctioning ARD committee must make a good faith effort to value the input
and take into account the recommendations of every member of the ARD
committee.' 4 2
C. The Dismissal Function
ARD committees have a final duty to determine if a student will no
longer receive special education services from the school district.'43 Dismissal
ARD meetings are necessary in situations involving a student who will
graduate or who no longer meets the eligibility requirements. 44 A student
receiving special education services may meet the TAC's requirements for
graduation in a number of ways. 4 For example, a student may receive a
regular education diploma if the student completes the state's academic
requirements for non-disabled students and successfully passes the Texas
Academic Knowledge and Skills (TAKS) test. 46 Students receiving services
may also graduate after meeting the minimum academic state requirements
and their ARD committee has determined that they are exempt from the
47
TAKS.'
A special education student may also graduate if the student's ARD
committee determines that the student "has successfully completed [his]
individualized educational plan (IEP)" and has met at least one of three
conditions: has maintained full-time employment without the aid of district
resources, proven his ability to utilize employability skills, or acquired the
benefit of services that are not the legal responsibility of public education. 41
If the student successfully completes his IEP and meets one of the above
conditions, he must then complete the greater of the state's or the district's
credit requirements for non-disabled students and complete the state's or

140.

See Garland Ind. Sch. Dist., 657 F. Supp. at 1168. Although a district employee disagreed with

the proposed IEPs developed by the ARD committee, the employee acknowledged that "she disagreed with
the IEP as formulated by the ARD Committee, but did not express this disagreement to the Committee
because she 'perceived' the GISD to have a policy against residential placement and felt it was her
responsibility to advocate for the school district's point of view." Id.
141. Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 763-64 (W.D. Tex. 2000).
142.
143.

See Garland Ind.Sch. Dist., 657 F. Supp. at 1169.
19 TEX. ADMIN. CODE § 89.1040(b).

144.

Id.; § 89.1070(b).

145.
146.
147.
148.

§ 89.1070(b)-(d).
§ 89.1070(b)(1).
§ 89.1070 (b)(2).
§ 89.1070 (c)(IH3).
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district's minimum curriculum requirements as modified per the student's
ARD committee. 49
Another scenario that will invoke the dismissal function of the ARD
committee occurs when the student no longer meets the eligibility
requirements to continue receiving services."' Every special education
student must have an ARD meeting every three years to re-evaluate the child's
need for special education services.'' Vital to the ARD committee's
determination of continued student eligibility is a review of current
performance data of the student including assessment data, information
regarding progress from the parent, current classroom observation data, and
teacher observations.'
After evaluating all data, the committee must
determine whether the child's disability continues to affect his performance
thus requiring the school to continue providing services.' 3 Although no
formal re-evaluation procedure has been set by statute, it is clear that when
evaluating a student for continued eligibility, the school district must "use a
variety of assessment tools and strategies to gather relevant functional and
developmental information."'' 4
V. RESOLUTION OF DISPUTES BETWEEN PARENTS AND SCHOOL DISTRICTS

Although the ARD committee is designed to achieve educational success
for the student, "disputes may arise between a parent and a school district
relating to identification, evaluation, or educational placement of or the
provision of a free appropriate public education (FAPE) to a student with a
disability."'3 3 According to the TEA, local school districts should make every
attempt to resolve these disputes by conducting an ARD meeting.3 6 When
there is a disagreement during the ARD meeting, the party who disagrees has
the right to request a ten day "recess" period, which allows all parties time to
obtain more information to facilitate mutual agreement.3 7 In special
circumstances when the continued placement of the student would present a
danger to other students on the campus, a ten day recess period is not
required."8

150.

Jd.
See § 89.1040.

151.

§ 89.1040(b); 34 C.F.R.

152.

See Eric H. v. Judson Indep. Sch. Dist., No. SA-01-CA-0804, 2002 U.S. Dist. LEXIS 20646,

149.

§ 300.536(b)

(2002).

at '21-22 (W.D. Tex. Sept. 30, 2002).
153. Id.

154.
155.
156.

Id. at *24.

157.
158.

§ 89.1050(h)(1).
d.

19 TEX. ADMIN. CODE § 89.1150(a) (West 2003).

§ 89.1150(b)-(c)(1).
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In the event that mutual agreement of the ARD committee
reached after the recess period, TAC provides several avenues
resolution.' 59 Among these remedies are the rights of a party
mediation, file a compliant with the TEA, or request a due process

cannot be
of dispute
to request
hearing. 6

A. ProperProcedurefor Resolving Disagreements
1. Exhaustion of Administrative Remedies
The United States District Court for the Eastern Division of Texas has
held that before a parent may file a direct action against the local school
district under IDEA, the United States District Court for the Eastern Division
of Texas has held the parent must exhaust those administrative remedies
provided to them.' 6 ' Failure to adequately exhaust administrative remedies
will deprive the court of subject matter jurisdiction for direct actions under
IDEA. 62 Thus, in these instances, dismissal of the suit would be proper. 63
2. Due ProcessHearings
To obtain relief from a special education dispute, the parent or local
school district may file a request for a due process hearing. 64 However, a new
requirement went into effect on August 1, 2002, regarding the statute of
limitations period for due process hearings. 65 This new requirement mandates
that "a parent or public education agency must request a due process hearing
within one year of the date the complainant knew or should have known about
66
the alleged action that serves as the basis for the hearing request.',
Once a party requests a due process hearing, many procedural rights
come into effect.' 67 During the due process hearing, both parties reserve the
right to be represented by counsel. 68 Furthermore, the discovery methods and
the hearing process evidentiary matters are governed by the Administrative
Procedure Act, the Texas Rules of Civil Procedure, and the Texas Rules of
Evidence. 69 In most situations during the entire hearing process, the student

159.
160.
161.
162.
163.
164.
165.
166.

§ 89.1150(c)(H)-(6).
§ 89.1150(c)(4)-(6).
Eddins v. Excelsior Ind. Sch. Dist., 88 F. Supp. 2d 683, 689 (E.D. Tex. 1997).
Id.
See id.
§ 89.115 1(a); § 89.11 8 5 (p).
§ 89.1151(c).
Id. However, both § 89.1151 (c) and § 89.11 8 5 (p) are currently being litigated. See http://www

.tea.state.tx.us/special.ed/rules/pdf/sbs2003.pdf. The TEA advises "parents to contact the TEA Office of
Legal Services at (512) 463-9720 if they have questions about the deadlines that apply to their cases." Id.
167. See Borreca & Hodgins, supra note 2, at 16.
168. Id.
169. Id. (stating that "both parties have the right to present evidence and to cross-examine any
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will remain in his current educational setting pending the outcome of the
hearing decision.' Following the due process hearing, the TAC requires the
hearing officer to issue a final decision no later than 45 days after the hearing
was requested. 7 ' The hearing officer's decision must include a written
statement explaining the findings of fact and conclusion of law based on the
evidence provided at the hearing. 72
After the hearing is requested, either the school district or the parent may
request an ARD meeting to discuss issues regarding the hearing.'" An ARD
meeting of this nature has great significance because the hearing officer may
consider the efforts of each party during the ARD meeting to resolve the
disagreement. 74 School administrators should be aware that their
collaborative efforts are vital during these types of ARD meetings to minimize
potential school district liability.'
B. Civil Actions Appealing the Administrative Decision
1.Appellate Procedure
Although the ruling of the hearing officer is final, other methods of relief
remain available.' Any party adversely affected by the hearing officer's
ruling may appeal that ruling by bringing a civil action regarding the issues
before "any state court of competent jurisdiction or in a district court of the
United States."' 7 7 As mentioned before, a suit may be filed on the issues
following the hearing, thus showing that the aggrieved party has exhausted all
administrative remedies prior to the filing of the suit.'
2. Standardof Review
After resolving the matter ofjurisdiction, the Western District of Texas
outlined the proper methods of judicial review of an administrative decision
under IDEA. '9Typically, "U]udicial review of a final administrative decision
is ordinarily conducted on the basis of the record compiled in the
administrative proceeding," and the reviewing "court usually does not take
witnesses of the opposite party"); § 89.1180; § 89.1185.
170. Borreca & Hodgins, supranote 2, at 16.
171. Id.; § 89.1185(I).
172. Borreca & Hodgins, supra note 2, at 16.
173. § 89.1185(n).
174. Id.
175. See id.
176. § 89.1185(p).
177. Id.
178. Eric H. v. Judson Indep. Sch. Dist., No. SA-01-CA-0804, 2002 U.S. Dist. LEXIS 20646, at *10
(W.D. Tex. Sep. 30, 2002).
179. Id. at *1I.
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174

new evidence, deciding instead whether the evidence in the administrative
record supports the findings of the administrative hearing officer."' °
However, courts have acknowledged that "judicial review of an administrative
decision," under IDEA, "is quite different."''
When a party files a civil action appealing an administrative decision
under IDEA, the reviewing court will take into account the record of the
administrative proceeding, hear additional evidence requested by either party,
and may issue relief accordingly. 2 After due consideration of the
administrative hearing officer's findings, the reviewing court will issue an
independent holding." 3 This holding is based on an approximate de novo
standard'8 4 and according to a preponderance of the evidence.8 5
3. EvidentiaryBurdens
The Fifth Circuit has held that the party who attacks "the appropriateness
of an individualized education program (IEP) established by a local education
agency bears the burden of showing why the IEP and resulting placement were
inappropriate under IDEA."' 86 According to the Supreme Court, the reviewing
court must make a two part analysis regarding the IEP of the student. 7 First,
the reviewing court must determine if the state has complied with IDEA
Second, the court will inquire to see if the student's IEP is
procedures.'
"reasonably calculated to enable the child to receive educational benefits."1 89
If the reviewing court determines that the State has satisfied these two
requirements, the court must find that "the State has complied with the
obligations imposed by Congress and the courts can require no more."' 9 A
proper review by the district court should focus on whether the local district
complied with the procedures set forth by IDEA and adopted by the TEA and
not on the appropriateness of the local district's educational policies. 9'

180.
181.
182.

Id.
Id.
ld. at *i11-12.

183. Socorro Indep. Sch. Dist. v. Angelic Y., 107 F. Supp. 2d 761, 762 (W.D. Tex. 2000).
184. Because new evidence may be submitted to the district court following the administrative
hearing on review, the proceeding by the district court under IDEA "is a hybrid" rather than a pure de novo
standard. Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 252 (5th Cir. 1997).
185. Id.; Judson Indep. Sch. Dist., 2002 U.S. Dist. LEXIS 20646, at *13-14.
186. Tyler v. Northwest Indep. Sch. Dist., 202 F. Supp. 2d 557, 559 (N.D. Tex. 2002) (referring to
the 5th Circuit holding in Cypress-Fairbanks Indep. Sch. Dist., 118 F.3d 245 (5th Cir. 1997)).
187. Id.
188. Id.
189. Id.
190. id.
191. Flour Bluff Indep. Sch. Dist. v. Katherine M., 91 F.3d 689, 693 (5th Cir. 1996).
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VI. CONCLUSION
After years of substandard procedures for educating children with
disabilities, the development of the ARD Committee, through the Individuals
with Disabilities Educational Act of 1975, created a successful tool for
designing educational plans for special education students. 92
ARD meetings should emphasize full participation from the special
education student's teachers, campus administrator, educational diagnostician,
and parents.' 93 Texas school districts can perform successful, productive ARD
meetings by making good faith efforts to ensure that parents can attend the
meetings and have the opportunity to voice their concerns and recommend94
nations for their child.
However, disputes between parents and local school districts over ARD
Committee decisions will likely continue to occur. 19 Also, a certain level of
uncertainty remains regarding the measures a school district must specifically
utilize in an effort to provide appropriate educational services to special
education students.' 9' Local school districts that allow full parental
participation and that develop individualized educational plans containing
measurable objectives can minimize their exposure to liability. 9 7 The key to
ARD success for local school districts is to focus on making a good faith
effort to provide each special education student with a free appropriate
education with an individualized program as a foundation.'9
Although our current system of ARD meetings for special education
students in Texas sometimes leads to disputes between parents and local
school districts, the ARD meeting process has provided significant benefits to
thousands of Texas schoolchildren. Within just the last twenty-five years, the
TEA has followed suit with our federal government to provide a free
appropriate education to all students with disabilities. '" Current Texas school
children, who once were faced with a bleak chance of a decent education or
any education at all, now enjoy their individual right to an appropriate
educational future.
by JaredL. Graves
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