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I. INTRODUCTION

Your client is licensed by a Texas state administrative agency or is
subject to regulation by such an agency. The client is a party to a dispute with
another private party that is pending before a Texas state trial court. The
opposing party files a plea in abatement asserting that exclusive or primary
jurisdiction over an aspect of the case rests with the state agency. You are
confronted with the question of whether the court case must be abated while
the agency decides an issue that affects one or more of your client's claims for
relief. This article will identify and discuss the jurisdictional principles that
you should consider in answering this question, and also examine whether
recent decisions of the Supreme Court of Texas have clarified or confused the
doctrine of primary jurisdiction.'

* Mr. Bennett is a partner with Cardwell, Hart & Bennett, L.L.P. in Austin, Texas. He received
his B.B.A. in 1976 from the University of Texas at Austin and graduated summa cum laude in 1979 from
South Texas College of Law where he served as Assistant Lead Articles Editor of the South Texas Law
Journal and was a member of the Order of the Lytae, Mr. Bennett has been board certified in Civil Appellate
Law by the Texas Board of Legal Specialization since 1989.

1. For a detailed and in-depth review of the doctrine of primary jurisdiction and exhaustion of
administrative remedies, please consult the excellent papers by Thomas K. Anson & Kell C. Mercer,
Primary Jurisdiction in Texas, I th ANNUAL ADVANCED ADMINISTRATIVE LAWCOURSE (State Bar of Texas
1999), and by Mary R. Holder, Courthouse or Agency? Primary Jurisdiction and Exhaustion of
Administrative Remedies-Origins, Trends and Developments, 9th ADVANCED ADMINISTRATIVE LAW
COURSE (State Bar of Texas 1997). You also may wish to consult the seminar paper prepared by Roxanne
Armstrong, Wm. B. Wagner, and Marc B. Collier, titled Primary and Exclusive Jurisdiction--Court vs.
Agency-In Oil and Gas Disputes, 19th ANNUAL OIL, GAS & ENERGY RESOURCES LAW COURSE (State Bar
of Texas 2001). Some of the views expressed in the Armstrong paper are at odds with those expressed in
this article.
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II. STATE TRIAL COURT OR ADMINISTRATIVE AGENCY?

A. The Nature of the Agency's Jurisdiction

Your first step is to determine the nature of the state agency's jurisdiction.
There is no presumption that an administrative agency has jurisdiction to
resolve a dispute.2 An agency has only those powers, including jurisdictional
powers, that the law, in clear and express terms, confers upon it.3 An agency
may not create for itself any excess powers.' Thus, whether an agency has
primary or exclusive jurisdiction depends upon statutory interpretation and is
a question of law.5

In examining legislative grants of jurisdiction, care should be taken not
to confuse "exclusive" jurisdiction with "original" jurisdiction. Original
jurisdiction does not always mean or include exclusive jurisdiction.6 Original
jurisdiction is the power to decide a matter in the first instance.7 The
legislature may grant both a trial court and an administrative agency
concurrent original jurisdiction over a claim or issue, but exclusive original
jurisdiction over a claim or issue can only be granted to one tribunal.8

Exclusive original jurisdiction over a claim or issue cannot exist in both the
agency and a trial court.9

The Texas Legislature has given some agencies exclusive original
jurisdiction over certain matters; other agencies are granted concurrent original
jurisdiction. An agency has exclusive original jurisdiction "when the
Legislature gives the agency alone the authority to make the initial
determination in a dispute."' ° A Texas court will usually find that exclusive
jurisdiction exists when the legislature has created a right or claim unknown
to the common law and provided the means of deciding and enforcing the right
or claim in an administrative agency." Exclusive jurisdiction also exists when
the court decides that "a pervasive regulatory scheme" shows that the
legislature "intended for the regulatory process to be the exclusive means of
remedying the problem to which the regulation is addressed."' 2

2. Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84 S.W.3d 212, 220 (Tex. 2002).
3. Id.
4. Id.
5. Id. at 221-22.
6. Territory of Guam v. Rosario, 296 F. Supp. 140, 142 (D. Guam A.D. 1969); see also DiAntonio

v. Pa. State Univ., 455 F. Supp. 510, 512 (M.D. Pa. 1978).
7. BLACK'S LAW DICTIONARY 1099 (6th ed. 1990).
8. See McDavidNissan, 84 S.W.3d at 220-21 (explaining the relationship between trial courts and

administrative agencies).
9. Id. at 221.

10. Cash Am. Int'l, Inc. v. Bennett, 35 S.W.3d 12, 15 (Tex. 2000).
1I. See generally id. at 16 (discussing the role of common law claims in determining exclusive

jurisdiction).
12. McDavid Nissan, 84 S.W.3d at 221.
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Without a clear or plain legislative statement of exclusivity, Texas courts
are reluctant to hold that a statute creating an administrative right and remedy
has abrogated a common law right in favor of an exclusive administrative
remedy. 3 Absent a clear or plain statement, Texas courts generally will hold
that the agency and the courts have concurrent jurisdiction over the matter. '4

When the legislature requires that a party "exhaust" the administrative
remedies provided by a statute, "the mandate is the equivalent of a legislative
investiture of exclusive original jurisdiction in the administrative agency.' 5

B. The "Exhaustion" Doctrine

When the Texas Legislature has given a Texas state agency exclusive
original jurisdiction over an issue or a dispute, a party may not petition a court
for judicial relief until it has first "exhausted" the available administrative
remedies.' 6 In other words, a party must try to secure all available
administrative relief from the state agency before seeking judicial relief or
judicial review of the agency's disposition of the issue or dispute. 7

Furthermore, when the agency's jurisdiction is exclusive, a court can review
the agency's decision only at the time and in the manner designated by the
statute."

In Metro Temps, Inc. v. Texas Workers' Compensation Insurance
Facility,9 the Third Court of Appeals ruled that when an administrative
remedy is available for a portion of the plaintiffs claims, and the resolution
of that portion of the claims may decide other claims over which the agency
has no jurisdiction, a district court has no jurisdiction over the other claims
until the plaintiff has exhausted the administrative remedy that exists for the
portion of the claims that are within the agency's jurisdiction."

So, when the Texas Legislature has vested exclusive jurisdiction in a state
agency over a claim or aspect of a claim brought in a state trial court, and a
party has not exhausted its remedies in the agency, the trial court lacks subject
matter jurisdiction and must dismiss, without prejudice, the claims embraced

13. See, e.g.. id.; Cash America, 35 S.W.3d at 16; see also Bruce v. Jim Walters Homes, Inc., 943
S.W.2d 121, 122-23 (Tex. App-San Antonio 1997, writ denied) (explaining that a statute may be
interpreted as abrogating a common law principle only when its express terms or necessary implications
clearly indicate the legislature's intent to do so).

14. See McDavd Nissan, 84 S.W.3d at 220 ("Courts will not imply additional authority to agencies
.... ").

15. Davis v. Methodist Hosp., 997 S.W.2d 788, 793 (Tex. App.-Houston list Dist.] 1999, pet.
denied).

16. McDavidNissan, 84 S.W.3d at 221; Cash America, 35 S.W.3d at 15.
17. Cash America, 35 S.W.3d at 15; Texas. Educ. Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d

88, 90 ('ex. 1992).
18. Cash America, 35 S.W.3d at 15.
19. 949 S.W.2d 534 (Tex. App.-Austin 1997, no pet.).
20. Id. at 536.
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within the agency's exclusive jurisdiction, or abate the trial proceedings to
allow a reasonable opportunity for the jurisdictional problem to be cured.2'

C. The "Primary Jurisdiction" Doctrine

If you have concluded that the agency lacks exclusive jurisdiction over
the issue, you must then consider whether the doctrine of primary jurisdiction
applies.22 The doctrine of primary jurisdiction was developed to resolve the
question of "who goes first," that is, who gets to make the initial decision
when both a court and an agency have jurisdiction over at least some aspects
of the dispute.23

Primary jurisdiction is essentially a doctrine of judicial abstention24 that
the United States Supreme Court crafted in Texas & Pacific Railway Co. v.
Abilene Cotton Oil Co.25 The Court recognized that the rise of administrative
agencies had made coordination between courts and agencies essential for the
emergence of consistent and coherent policy to occur.26 The theory of primary
jurisdiction is that "when the Legislature has delegated the power to an
administrative body to regulate a particular industry or business, the courts
may not or will not interfere until the board or bureau has had an opportunity
to pass upon the matter and has remedied, or attempted to remedy, the
situation."27

The doctrine's basic function prevents a party from bypassing an agency
when the legislature has committed the matter in question to the agency for an
initial decision.2" The doctrine applies even though the agency is powerless
to grant the relief sought, yet has the statutory authority to make incidental
findings necessary to the granting of relief in the later judicial action.29 The
doctrine usually comes into play when a case is filed in a trial court and the

21. McDavid Nissan, 84 S.W.3d at 221-22; Am. Motorists Ins. Co. v. Fodge, 63 S.W.3d 801, 805
(Tex. 2001).

22. The First Circuit has characterized primary jurisdiction as "less than an organized doctrine than
a set of precedents that guide courts in deciding when an issue should be resolved in the first instance by
an agency that has special competence to address it." PHC, Inc. v. Pioneer Healthcare, Inc., 75 F.3d 75, 80
(1st Cir. 1996). This view is supported by the resistance of courts to create any fixed rules or formulas for
its application. See United States v. Western Pac. R. Co., 352 U.S. 59, 65 (1956) ("[I]n every case the
question is whether the reasons for the existence of the doctrine are present and whether the purposes it
serves will be aided by its application in the particular litigation.").

23. McDavid Nissan, 84 S.W.3d at 221.
24. TCI Cablevision, Inc. v. Owens, 8 S.W.3d 837, 849 (Tex. App.-Beaumont 2000, pet. dism'd

by agr.).
25. 204 U.S. 426 (1907).
26. Port Marine Terminal Ass'n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 68 (1970).
27. Gregg v. Delhi-Taylor Oil Corp., 344 S.W.2d 411, 413 (Tex. 1961).
28. See Cent. Power & Light Co. v. Pub. Util. Comm'n, 17 S.W.3d 780, 787 (Tex. App.-Austin

2000, pet. denied).
29. See Lake Country Estates, Inc. v. Toman, 624 S.W.2d 677, 681 (Tex. App.-Fort Worth 1981,

writ refd n.r.e.).
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doctrine is raised as a reason for the court not to proceed to judgment.3" If the
court concludes that primary jurisdiction rests with an agency, then the court
should abate the lawsuit until the agency has been given an opportunity to act
on the matter.3

Language in several cases suggests that the test for determining when
primary jurisdiction rests with the agency is whether any part of the
controversy falls within the agency's exclusive jurisdiction.32 Under these
decisions, if the administrative agency has exclusive jurisdiction over a part
of the controversy, then the primary jurisdiction doctrine bars a court action,
even if the agency is powerless to grant all of the relief sought. 3

With their emphasis on whether the agency has "exclusive" jurisdiction,
these cases seem to rest more on the exhaustion doctrine than on the primary
jurisdiction doctrine. 34 However, the Texas Supreme Court's recent decisions
in Cash America International, Inc. v. Bennett,3 Subaru of America, Inc. v.
David McDavid Nissan, Inc. ,36 and Butnaru v. Ford Motor Co. 37 have helped
to clarify the relationship between exclusive and primary jurisdiction.

In Cash America, the Texas Supreme Court first determined whether the
agency in question-the Consumer Credit Commissioner-had exclusive
jurisdiction over the plaintiff's claim. 3s After deciding that the Consumer
Credit Commissioner lacked exclusive jurisdiction, the Court then turned to
the question of whether the Commissioner had primary jurisdiction over the
matter.39 The Court began its analysis by pointing out that the primary
jurisdiction doctrine comes into play "when a court and an agency have
concurrent original jurisdiction over a dispute."' The Court then addressed
the proper test to apply in deciding when primary jurisdiction resides in the

30. Central Power, 17 S.W.3d at 787.
31. Subaru of Am., Inc. v. David McDavid Nissan, 84 S.W.3d 212, 221 (Tex. 2002).
32. Force v. Crown Cent. Petroleum Corp., 431 S.W.2d 312, 316 (Tex. 1968); see also Amarillo

Oil Co. v. Energy-Agri Prods., Inc., 794 S.W.2d 20, 26 (Tex. 1990) (holding that Texas "courts retain
jurisdiction to determine the controversy unless the legislature by valid statute has expressly granted
exclusive jurisdiction to the administrative body").

33. State Bar v. McGee, 972 S.W.2d 770,772 (Tex. App.-Corpus Christi 1998, no pet.), abrogated
on other grounds, Subaru of Am., Inc. v. David McDavid Nissan, 84 S.W.3d 212, 222 (Tex. 2002).

34. Judge Posner's opinion for the Seventh Circuit sheds some light on the meaning of "primary
jurisdiction" as used by the courts in these cases. See Arsberry v. Illinois, 244 F.3d 558 (7th Cir. 2001), cert.
denied, 534 U.S. 1062 (2001). According to Judge Posner, the doctrine of primary jurisdiction is really two
doctrines. Id. at 563. The first doctrine is "exclusive agency jurisdiction" which "applies only when, in a
suit involving a regulated firm but not brought under the regulatory statute itself, an issue arises that is
within the exclusive original jurisdiction of the regulatory agency to resolve." Id. The second doctrine is
the more familiar one, which "allows a court to refer an issue to an agency that knows more about the issue,
even if the agency hasn't been given exclusive jurisdiction to resolve it." Id.

35. 35 S.W.3d 12 (Tex. 2000).
36. 84 S.W.3d 212 (Tex. 2002).
37. 84 S.W.3d 198 ('rex. 2002).
38. 35 S.W.3d at 15-18.
39. Id. at 18-19.
40. Id. at 18 (emphasis added).
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agency.4 That testis "whether the policies underlying the primary jurisdiction
doctrine require the court to defer to the agency's expertise and responsibility
to develop regulatory policy.' 2

In other words, the focus of the primary jurisdiction determination should
be on the agency's expertise-its special knowledge and experience and the
need for uniformity of decision-not whether the legislature has given the
agency exclusive jurisdiction over the matter: "The primary jurisdiction
doctrine requires courts to defer to the administrative agency only when the
claim's enforcement requires the resolution of issues that are 'within the
special competence of an administrative agency.... ,"4

The dispute in Cash America concerned the value of a pledged Masonic
ring lost by a pawn broker." The Texas Supreme Court determined that the
trial court and the Consumer Credit Commissioner had concurrent
jurisdiction.45 Applying the test for whether the Commissioner had primary
jurisdiction over such a dispute, the Court decided that the primary jurisdiction
doctrine did not bar the plaintiff's common law claims for relief:

We can discern no special expertise that would be required to resolve [the
plaintiff's] common-law claims. Trial courts and juries have historically
decided the value of lost or damaged property based upon the evidence before
them, and the courts have developed a body of caselaw to guide their
decisions .... Determining the value of [the plaintiff's] lost masonic ring
does not require the agency's special knowledge, experience, or services, nor
does it require resolving technical and intricate factual matters. And the
Commissioner is no more qualified to make that determination than a trial
court or a jury. Moreover, uniformity of ruling in this area is not essential to
comply with the Act's purposes.'

The Cash America decision correctly demonstrates that Texas courts should
not defer to a state agency's concurrent original jurisdiction unless the
resolution of the issue requires the agency's special expertise or there is a
strong need for uniformity of ruling at the agency level.47

In McDavid Nissan, the Texas Supreme Court followed the analysis
applied in Cash America.48 The McDavidNissan case concerned a franchised
motor vehicle dealer's claims that arose from a motor vehicle manufacturer's

41. Id.
42. Id.
43. Id.
44. Id. at 14-15.
45. Id. at 15, 19.
46. Id. at 19.
47. See, e.g., Beacon Nat'l Ins. Co. v. Montemayor, 86 S.W.3d 260, 272 (Tex. App.-Austin 2002,

no pet.) (holding that the principle of uniformity required the court to defer to the agency in a dispute that
concerned a standard insurance policy form used nationwide).

48. See Subaru of Am., Inc. v. David McDavid Nissan, 84 S.W.3d 212, 221 (Tex. 2002).
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refusal to permit the dealer to relocate its dealership. 9 Both the manufacturer,
Subaru, and the dealer, McDavid, were licensees of the Texas Motor Vehicle
Board."° The Court first considered whether the Motor Vehicle Board had
exclusivejurisdiction over those portions of McDavid's claims that were based
on allegations that Subaru had violated the former Texas Motor Vehicle
Commission Code (TMVC Code). ' The Court concluded that practically all
of McDavid's claims were predicated upon the assumption that Subaru's
denial of McDavid's relocation request was wrongful. 2 Because a dealer
cannot relocate its dealership unless the Board agrees to license the dealership
at the relocation site, the Court held that the Motor Vehicle Board had
exclusive jurisdiction. 53 Accordingly, the Court ruled that the dealer "must first
exhaust its administrative remedies and obtain a final Board decision about
whether the Board would have granted the license to allow the relocation" and
that until those remedies were exhausted, the trial court lacks subject matter
jurisdiction to try the alleged damages arising from McDavid's Code-based
claims." 4

In Butnaru v. Ford Motor Co., the Texas Supreme Court again was
confronted with the question of whether certain claims fell within the Motor
Vehicle Board's exclusive jurisdiction." There, a Ford dealer agreed to sell
its dealership to the Butnarus." The dealer's agreement with the manufacturer,
Ford Motor Company, gave Ford a right of first refusal to purchase the
dealership on the same terms and conditions as the proposed buyer, regardless
of whether the proposed buyer was qualified to be a Ford dealer.57 Ford
exercised its right of first refusal, and the Butnarus sued Ford in state district
court for tortious interference with contract.58 The Butnarus' tortious
interference claim was based upon their assertion that Ford's right of first
refusal violated Section 5.01B of the former TMVC Code, which prohibited
a manufacturer from denying or preventing the sale of a dealership to a
"qualified" applicant.59 The Butnarus also sought a judicial declaration that
Ford's right of first refusal was unenforceable.' Ford filed a plea in

49. Id. at 217.
50. Id.
51. Id. at 223; Act of May 18, 2001, 77th Leg., R.S. ch. 155, §1, 2001 Tex. Gen. Laws 317,

repealed by Act of 2001, 77th Leg., R.S. ch 1421, § 5, 2001 Tex. Gen. Laws 4920.
52. 84 S.W.3d at 226.
53. Id.
54. ld. at 226-27.
55. 84 S.W.3d 198, 200 (Tex. 2002).
56. Id. at 201.
57. Id.
58. Id.
59. Id. The provisions of Section 5.01B of the former TMVC Code are now found in Sections

2301.359 and 2301.360 of the Texas Occupations Code. TEX. OCC. CODE ANN. § 2301.359, 2301.360
(Vernon Supp. 2004).

60. 84 S.W.3d at 201.
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abatement, asserting that the Motor Vehicle Board had exclusive jurisdiction
to decide whether a manufacturer had violated the TMVC Code.6

Following its Cash America analysis, the Supreme Court first considered
the question whether the Motor Vehicle Board's jurisdiction over the
Butnarus' tortious interference and declaratory judgment claims was
exclusive.6 2 The Court ruled that it was not.63 The Court reasoned that, unlike
McDavid Nissan, where the TMVC Code provided a procedure to make the
findings necessary to the dealer's Code-based claims, the TMVC Code
provided no such procedure for the Butnarus:

[N]o Code provision extends the Board's exclusive jurisdiction to resolving
the Butnarus' tortious interference and declaratory judgment claims so that
they must exhaust any administrative remedies before seekingjudicial relief.
In fact, the Code's failing to establish any procedure through which the Board
may resolve a prospective transferee's claim that a manufacturer unlawfully
refused to accept a dealer's transfer request--coupled with the Board's
inability to award monetary damages-demonstrate the contrary ...
[B]ecause the Code does not indicate the Legislature's intent to replace the
prospective transferees' remedies here, the Butnarus do not have to exhaust
any administrative remedies before suing Ford for tortious interference or
declaratory relief.

The Supreme Court then considered whether the doctrine of primary
jurisdiction was applicable to the TMVC Code construction issue that the case
presented.65 The Court ruled that:

The Butnarus' tortious interference and declaratory judgment claims raise a
Code construction issue that is within the Board's special competence and
expertise. As discussed above, the [Texas] Legislature has specially
authorized the Board to resolve disputes between a manufacturer and dealer
when the dealer alleges that the manufacturer violated section 5.01B by
unreasonably withholding consent to transfer a dealership. The Board's
expertise in construing section 5.01B in these disputes, and the State's
interest in a uniform interpretation of the Code, requires the trial court to
abate the lawsuit and suspend finally adjudicating the tortious interference
and declaratoryjudgment claims until the Board has a reasonable opportunity
to act on the matter."

61. Id.
62. Id. at 208.
63. Id. at 209.
64. Id. at 207-08.
65. Id.
66. Id. at 208-09 (citations omitted).
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These three decisions show that, absent a grant of exclusive jurisdiction
to the agency, the primary jurisdiction doctrine will apply only if there is a
need for agency expertise or for uniformity of ruling. In such a case, the court
action must await the outcome of the agency proceeding so long as the agency
has the power either to grant relief or to make findings that are essential to the
granting of relief. However, it is important to note that these decisions have
not purported to abolish the well-recognized exception to the primary
jurisdiction doctrine for issues that are "inherently judicial in nature" and over
which the legislature has not vested exclusive jurisdiction in an agency.67

The inherently judicial exception was applied in the pre-McDavid Nissan
and pre- Butnaru case of In re Apache Corp.68 There, the plaintiff sued for
damages for the destruction of his crops caused by pollution from the
defendant's oil and gas wells.69 The plaintiff's suit was based on various
common law causes of action, including negligence and trespass.7" The
defendant moved to abate the lawsuit pending the Texas Railroad
Commission's disposition of an administrative complaint that the plaintiff had
filed with the Commission to abate the pollution.7' The defendant's motion
was based on the argument that exclusive or primary jurisdiction rested with
the Commission. The trial court denied the motion, and the defendant sought
a writ of mandamus.72

The Seventh Court of Appeals refused to order the trial court to abate the
case. The court of appeals first ruled that the Commission did not have
exclusive jurisdiction. 73 The court of appeals then refused to apply the doctrine
of primary jurisdiction because it concluded that the inherently judicial in
nature exception was applicable:

67. See, e.g., Amarillo Oil Co. v. Energy-Agri Prod., Inc., 794 S.W.2d 20, 26 (Tex. 1990); Force
v. Crown Petroleum Corp., 431 S.W.2d 312,316 (Tex. 1968); Gregg v. Delhi-Taylor Oil Corp., 344 S.W.2d
411, 413 (Tex. 1961); Lake Country Estates, Inc. v. Toman, 624 S.W.2d 677, 681 (Tex. App.-Fort Worth
1981, writ ref'd n.r.e.). The Armstrong paper characterizes this exception as "arguable," but fails to explain
why the exception does not exist. Armstrong, supra note I, at 5. The Armstrong paper also suggests that
the analysis in Gregg v. Delhi-Taylor Oil Corp. is concerned with exclusive rather than primaryjurisdiction.
Armstrong, supra note 1, at 8. The final opinions in McDavid Nissan and Bunaru, which had not been
issued when the Armstrong paper was written, both cite Gregg approvingly in connection with the Court's
discussion of the primary jurisdiction doctrine. Butnaru v. Ford Motor Co., 84 S.W.3d 198, 208 (Tex.
2002); Subaru of Am., Inc. v. David McDavid Nissan, 84 S.W.3d 212, 221 (Tex. 2002). Moreover, then
Justice Greenhill's opinion for the Court in Greggextensively discussed the origins and limits of the primary
jurisdiction doctrine. Gregg, 344 S.W.2d at 413-17. It is difficult, if not impossible, for this writer to
believe that Judge Greenhill did not understand the difference between primary and exclusive jurisdiction
in recognizing the "inherently judicial in nature" exception to the primary jurisdiction doctrine.

68. In re Apache Corp., 61 S.W.3d 432 (Tex. App.-Amarillo 2001, orig. proceeding).
69. Id. at 433.
70. Id.
71. Id. at433-34.
72. Id. at 434.
73. Id.
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Marion [the plaintiff] averred multiple causes of action. They included
trespass, negligence, negligence per se, nuisance, negligent and intentional
infliction of emotional distress, and strict liability. It is beyond dispute that
the claim sounding in trespass is inherently judicial in nature; indeed, our
Supreme Court has so held. Gregg v. Dehli-Taylor Oil Corp., 162 Tex. 26,
344 S.W.2d 41,415 ( 1961). The same conclusion can be reached regarding
one or more of the remaining claims. Whether Apache acted negligently,
whether it intentionally inflicted emotional distress upon Marion, or whether
it created a nuisance also implicates common law causes of action. That is,
the dispute involves causes of action not only created but also historically
resolved by the judiciary. That they are inherently judicial in nature,
therefore, is beyond doubt.74

The court of appeals' analysis is supported by section 85.322 of the Texas
Natural Resource Code, which provides that "no penalties imposed on or
claimed against any party violating a law, rule, or order of the [Texas
Railroad] [C]ommission shall impair.., or delay a cause of action for
damages ... that an owner of land or a producer of oil or gas, or any other
party at interest may have.., against any party violating any rule or order of
the Commission" promulgated under Chapter 85 of the Natural Resources
Code.75 Although the Texas Supreme Court requested full briefing on the
merits of Apache's petition for leave to file a writ of mandamus to the court
of appeals, the Texas Supreme Court ultimately denied the petition.76

More recently, in the case of In re SWEPI L.P., the Fourth Court of
Appeals, relying on the Texas Supreme Court's decision in Amarillo Oil Co.
v. Energy Agri Products, Inc.,78 rejected the argument that the primary
jurisdiction doctrine required that the Texas Railroad Commission, rather than
the trial court, decide whether a directional survey of a gas well on an
adjoining tract should be conducted in order to determine whether a subsurface
trespass had occurred.79 Although the court of appeals recognized that the
Commission has regulatory power over the drilling of gas wells and may order
testing to determine compliance with its rules, the court held that the
Commission could not make a determination that the gas well was
trespassing.8" In short, the Commission's primary jurisdiction was not so
broad as to oust the courts ofjurisdiction.

74. Id. at 436.
75. TEx. NAT. REs. CODE ANN. § 85.322 (Vernon 2001); see also Manchester Terminal Corp. v.

Texas TX TX Marine Transp., Inc., 781 S.W.2d 646, 650 (Tex. App.-Houston [lst Dist.] 1989, writ
denied) (evaluating a similar section of the Texas Clean Air Act).

76. Apache, 61 S.W. 3d at 437.
77. 103 S.W.3d 578 (Tex. App.-San Antonio 2003, orig. proceeding).
78. 794 S.W.2d 20, 25 (Tex. 1990).
79. SWEPI, 103 S.W.3d at 588.
80. Id.
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III. POTENTIAL PROBLEMS WITH THE TEXAS SUPREME COURT'S ANALYSIS

The trilogy of Cash America, McDavid Nissan, and Butnaru has provided
welcome clarity to the relationship between exclusive and primary
jurisdiction."' Yet, it is this writer's view that the analysis applied in Butnaru
may have inadvertently introduced an element of confusion into the law of
primary jurisdiction. In addition to the inherently judicial in nature exception
to the primary jurisdiction doctrine, the Texas Supreme Court, in its 1968
decision in Foree v. Crown Central Petroleum Corp.,82 recognized that another
exception to primary jurisdiction exists when the agency is powerless to grant
the relief sought and the agency lacks authority to make incidental findings
that are essential to the granting of relief.8 3

In Foree, several oil producers sued a common oil purchaser for damages
caused by unjust discrimination in violation of the Common Purchaser Act. 4

The court of civil appeals affirmed a take-nothing judgment on the ground that
the Act gave the Texas Railroad Commission primary jurisdiction over the
issue of discrimination, and that in the absence of a final order of the
Commission determining that issue, the plaintiffs' suit for damages could not
be maintained. 5 The Texas Supreme Court disagreed, holding that a final
order of the Commission was "not prerequisite to the right to maintain all
statutory suits for damages." ' The court first decided that the Commission's
jurisdiction over the issue of discrimination was not exclusive, but rather
concurrent with the court's.87 Thus, the primary jurisdiction doctrine was
applicable. However, the Court further ruled that, because the discrimination
no longer existed, none of the relevant statutes authorized the Commission to
hold hearings and make findings of discrimination.88

In other words, no authority is conferred upon the Commission to make
findings of discrimination in a vacuum or as a mere agent of a trial court.
It follows, therefore, that the Commission does not have authority, and cannot
have exclusive primary jurisdiction, to make findings of discrimination in a

8 i. The Texas Supreme Court's analysis of the distinction between the exhaustion and primary
jurisdiction doctrines is now more consistent with that of the United States Supreme Court than was
formerly the case. See United States v. W. Pac. R.R., 352 U.S. 59, 63-64 ("'Exhaustion' applies where a
claim is cognizable in the first instance by an administrative agency alone; judicial interference is withheld
until the administrative process has run its c6urse. 'Primary jurisdiction,' on the other hand, applies where
a claim is originally cognizable in the courts, and comes into play whenever enforcement of the claim
requires the resolution of issues which, under a regulatory scheme, have been placed within the special
competence of an administrative body . .

82. 431 S.W.2d 312 (Tex. 1968).
83. ld. at 316.
84. Id. at 313.
85. ld. at 314.
86. Id. at 314-15.
87. Id. at 316.
88. Id. at 317.
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particular case when the alleged discrimination no longer exists and official
action by the Commission is thereby mooted. That is the situation here.89

The Texas Supreme Court cited Foree in its Butnaru decision. 0 Yet, the
Court did not discuss (and apparently did not consider) the impact of the above
holding, even though that holding was clearly relevant to the facts of the
case.9' In Butnaru, the Court ruled that the former TMVC Code did not give
the Motor Vehicle Board exclusive jurisdiction over Butnaru's tortious
interference and declaratory judgment claims because the TMVC Code failed
"to establish any procedure through which the Board may resolve a
prospective transferee's claim that a manufacturer unlawfully refused to accept
a dealer's transfer request. 92 Nevertheless, the Court held that the primary
jurisdiction doctrine required those claims to be abated so that the Board could
be given the "reasonable opportunity" to determine whether a manufacturer's
right of first refusal violates the TMVC Code.93 The Court did not examine or
explain how the Butnarus were supposed to obtain such a ruling from the
Board or how long it might take the Board to act.94 The Board already ruled
that the Butnarus lacked standing to protest Ford's actions under Section
5.01B of the former TMVC Code because the Butnarus were not dealers.95

The Texas Supreme Court's silence on this issue is troublesome and
creates the potential for a "Catch-22" situation. A court should not
automatically apply the primary jurisdiction doctrine simply because the case
presents an issue over which an agency has concurrent original jurisdiction."
A part of the Texas Supreme Court's analysis in Butnaru should have been
whether the Motor Vehicle Board had the power to make the needed findings
and legal conclusions incidental to taking official action.9 7 The court's prior
decision in Foree indicates that Butnarus' claims should have been permitted
to proceed in the trial court because of the lack of "any procedure" through
which the agency could take official action.98 The United States Supreme
Court and other jurisdictions have recognized that the primary jurisdiction

89. Id. (emphasis added).
90. Butnaru v. Ford Motor Co., 84 S.W.3d 198, 208. (Tex. 2002).
91. See id.
92. Id. at 207-08 (emphasis added).
93. Id. at 209.
94. See id.
95. Id.
96. Brown v. MCI WorldCom Network Servs., Inc., 277 F.3d 1166, 1172 (9th Cir. 2002).
97. See Am. Honda Motor Co. v. Tex. Dept. of Transp.-Motor Vehicle Div., 47 S.W.3d 614, 625

(Tex. App.-Austin 2001, pet. denied) (discussing Force's requirement of the need for official action by
the agency).

98. The Armstrong paper asserts that the "Foree Court made several statements which, taken out
of context, would appear to limit the applicability of primary jurisdiction. Armstrong, supra note 1, at 6.
Any such reading, however, was dispelled by the Court's later decisions in Butnaru and David McDavid.
This statement was based on the withdrawn opinions in those cases, and in any event, fails to explain which
statements in Foree that the Texas Supreme Court clarified in Butnaru and McDavid Nissan.
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doctrine should not be applied when there is no administrative procedure or
remedy available." Yet, the Texas Supreme Court held in Butnaru that the
claims must be abated so that the agency could decide issues covered by the
former TMVC Code."

The question thus arises whether the Butnaru decision has overruled sub
silentio this aspect of Foree. In other words, are the Texas courts now free to
use state agencies as their agents to make findings needed for litigation even
when there is no official action for the agency to take? The Butnaru decision
also raises other questions. Is it of no relevance to a Texas state trial court's
analysis that the agency resists or refuses to initiate a proceeding in which the
agency could make the findings or rulings that the court desires'' or that the
time required to secure the desired findings or rulings from the agency will

99. See, e.g., Rosado v. Wyman, 397 U.S. 397, 406 (1970) (holding that the primary jurisdiction
doctrine is inapplicable when the agency had no procedures whereby litigants could secure an agency
ruling); Local Union No. 189 v. Jewel Tea Co., 381 U.S. 676, 687 (1965) (refusing to apply primary
jurisdiction doctrine because of the absence of an available procedure for obtaining an agency
determination); United States v. Elrod, 627 F.2d 813, 818 (7th Cir. 1980) ("Where no administrative remedy
exists, the doctrine of primary jurisdiction does not apply."); Catholic Med. Ctr. of Brooklyn & Queens Inc.,
Div. of St. Mary's Hosp. v. Rockefeller, 305 F. Supp. 1256, 1267 (E.D. N.Y. 1969) ("The absence of an
available procedure for obtaining an administrative determination is also a factor working against the
doctrine of primary jurisdiction.").

100. It may be possible to reconcile Foree with Butnaru. Section 2301.203(a) of the Occupations
Code, like its predecessor, Section 3.05(a) of the former TMVC Code, provides that if the Board "has reason
to believe, through receipt of a complaint or otherwise, that a violation of this chapter or a rule, order, or
decision of the board has occurred or is likely to occur, the board shall conduct an investigation." See TEX.
OCC. CODE ANN. § 2301.203(a) (Vernon Supp. 2004). If the Board's investigation establishes that a
violation of Chapter 2301 of the Occupations Code has occurred, then Section 2301.203(b) provides that
the Board "shall initiate proceedings as it determines appropriate to enforce this chapter or its rules, orders,
and decisions." See id. § 2301.203(b). Although Chapter 2301 of the Occupations Code is silent on who
may file a complaint, the statute is worded broadly and would appear to include anyone with information
that the Chapter has been violated or is about to be violated. If that is so, then a prospective dealer (like the
Butnarus) could file a complaint alleging violations of the Code by a motor vehicle manufacturer. If the
Board found that such violations exist, then Sections 2301.651 (a) and 2301.80 1(a) of the Occupations Code
would permit the Board to take official action by punishing the manufacturer for the violations. In this way,
the agency would make findings of fact and conclusions of law incident to agency action, and thus could
meet the requirements of Foree. Another possible solution is that the agency and the parties could agree
to hold a contested case proceeding to decide issues that are within the agency's primary jurisdiction.

101. See, e.g., Local Union No. 189, 381 U.S. at 686. ("[T]he doctrine of primaryjurisdiction is not
a doctrine of futility .... ); see also Owner-Operator Indep. Drivers Ass'n, Inc. v. New Prime, Inc., 192
F.3d 778,785-86 (8th Cir. 1999), cert. denied, 529 U.S. 1066 (2000) ("When the agency declines to provide
guidance or to commence a proceeding that might obviate the need for judicial action, '[tihe court [can] then
proceed according to its own light."' (quoting, Atchison, T. & S.F. Ry. v. Aircoach Transp. Ass'n, 253 F.2d
877, 886 (D.C. Cir. 1958), cert. denied, 361 U.S. 930 (1960)); Skaw v. United States, 740 F.2d 932, 938
(Fed. Cir. 1984) ("We do not think that the doctrine of primary jurisdiction requires a court to refer a
question to an agency where, as here, the agency has declined to decide the precise question on a prior
reference by the court."). Bd. of Ed. of City Sch. Dist. v. Harris, 622 F.2d 599, 607 (2d Cir. 1979), cert.
deniedsub nom. Hufstedler v. Bd. of Ed. of City Sch. Dist., 449 U.S. 1124 (1981) ("[lit has been recognized
that where resort to the agency would plainly be unavailing in light of its manifest opposition or because
it has already evinced its 'special competence' in a manner hostile to petitioner, courts need not bow to the
primary jurisdiction of the administrative body.").
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cause a lengthy delay of the litigation?" 2 In short, should these factors play
any role in a Texas state trial court's decision whether to apply the primary
jurisdiction doctrine?

Federal decisions show that these factors do matter. Texas state courts,
like federal courts, should guard against "the ossification of rights which
attends inordinate delay."'0 3 Before applying the primaryjurisdiction doctrine,
a trial court must balance the advantages of applying the primary jurisdiction

doctrine against the potential costs resulting from complications and delay in
the administrative process."° The trial court should make sure that the
purposes of the doctrine will be fulfilled in the particular case at hand and that
an administrative procedure or remedy will be secured within a reasonable
time that will permit the findings or rulings that are desired for the litigation. 5

IV. CONCLUSION

Despite the Texas Supreme Court's admirable efforts to clarify the
primary jurisdiction doctrine, significant questions still remain. Trial and
administrative lawyers should be on the alert for opportunities to seek further
clarification of the doctrine's boundaries."'6

102. See, e.g., Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 201 (5th Cir. 1988) ("A court
considering deferring to an agency's primary jurisdiction must weigh the benefits of obtaining the agency's
aid against the need to resolve the litigation expeditiously and may defer only if the benefits of agency
review exceed the costs imposed on the parties."); see also, Am. Auto. Mfrs. Ass'n v. Mass. Dept. of EnvtIl.
Prot., 163 F.3d 74, 81-82 (1st Cir. 1998) ("[W]here the potential for delay is found to be too great tojustify
a straightforward referral, the court may, in its discretion, either choose not to refer the matter to the agency,
or take such other action as it deems appropriate."); Rohr Indus., Inc. v. Wash. Metro. Area Transit Auth.,
720 F.2d 1319, 1326 (D.C. Cir. 1983) (explaining that when administrative process threatens to drag on for
many years, the rationale for deferring to agency's primary jurisdiction is weak).

103. Rohr Indus., Inc., 720 F.2d at 1326 (quoting Hines v. D'Artois, 531 F.2d 726, 737 (5th Cir.
1976)).

104. Nat'l Communications Ass'n. v. Am. Tel. & Tel. Co., 46 F.3d 220, 223 (2d Cir. 1995).
105. Id. In Wagner & Brown v. ANR Pipeline Co., the Fifth Circuit ruled that the primaryjurisdiction

doctrine was applicable to an issue involved in the litigation because of the expertise of the Federal Energy
Regulatory Commission (FERC). Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 201 (5th Cir.
1996). However, the Fifth Circuit directed the federal district court to stay the litigation only for a period
of 180 days and to proceed with the litigation if the FERC failed to make the findings within the 180-day
period. Id. at 206.

106. See Fred Hunstman, Who Makes the Call? The Primary Jurisdiction Doctrine in Texas After
Cash America International, Inc. v. Bennett, Subaru of America, Inc. v. David McDavid Nissan, Inc., and
Butnaru v. Ford Motor Co., 54 BAYLOR L. REv. 897 (Fall 2002) (analyzing the decisions in Cash America,
McDavid Nissan, and Butnaru).


