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I. INTRODUCTION

Like other states and the federal government, Texas has long employed
the non-delegation doctrine concerning delegation of legislative power to
administrative agencies. Under the non-delegation doctrine, the legislature
may delegate powers to administrative agencies on a wide scale and, in
practice, the doctrine only marginally constrains the legislature's ability to
delegate. While Texas courts typically apply the non-delegation doctrine in
cases involving delegation to a governmental entity, the Texas Supreme Court
has begun to apply a variant of the doctrine in cases where the legislature
delegates legislative power to non-governmental entities. The court has held
that it will approve such delegations if they satisfy an eight-factor balancing
test.' While the court rejected the specific delegations at issue in two particular
cases,2 the court approved such a delegation in another case.'

In reaching this conclusion, the court improperly likened the delegation
to other instances in which private entities participate in law-making activity,
such as where the legislature or an agency relies upon privately developed
standards when enacting law, or when an agency contracts with a private entity
to perform public services. Applying the non-delegation doctrine to allow
private entities to exercise legislative power violates the Texas Constitution
and basic democratic principles of representative government by conferring
legislative power on entities not accountable to the people. At a time of
government resource constraints, the new doctrine will likely take on
increasing significance as the legislature and agencies search for new ways to
accomplish regulatory duties by privatizing more regulatory functions.4

This article first summarizes, in Section II, the constitutional
underpinnings of legislative power and the non-delegation doctrine. Section
III surveys the non-delegation doctrine's provisions and its application.
Section IV reviews the Texas Supreme Court's and lower courts' recent
application of the doctrine to private entities. Section V analyzes the court's
rationale and considers the difference between the non-delegation doctrine's
application to government agencies and its application to private entities.

I. See Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 472 (Tex. 1997).
2. See id.; FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 973-75 (Tex. 2000).
3. See Proctor v. Andrews, 972 S.W.2d 729, 738 (Tex. 1998).
4. This article takes no position on the legal propriety or policy merits of private entities

performing governmental enterprise flnctions, such as the operation of prisons or lotteries.
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II. CONSTITUTIONAL BASIS OF LEGISLATIVE POWER

A. A Republican Form of Government Requires Accountability

The people of Texas possess all sovereign power, including the right of
self-government. They claimed this power upon declaring independence from
Mexico' and retained sovereignty upon entering the Union except as limited
by the United States Constitution.6 In adopting the Constitution of 1876, the
people of Texas confirmed that they possess all sovereignty. Article I, section
2 provides:

All political power is inherent in the people, and all free governments are
founded on their authority, and instituted for their benefit. The faith of the
people of Texas stands pledged to the preservation of a republican form of
government, and, subject to this limitation only, they have at all times the
inalienable right to alter, reform or abolish their government in such manner
as they may think expedient

Therefore, all political power resides in the people of Texas.
The people, through the Texas Constitution, authorize government to

exercise political power on their behalf. The Constitution authorizes a
"republican form of government," where the people retain the right to "alter,
reform, or abolish [government] . . . in such manner as they may think
expedient."' The people delegated the government's powers to three separate
departments-legislative, executive, and judicial.9 The Constitution vests the
"Legislative power of this State" in a Senate and a House of Representatives,
together styled the Legislature of the State of Texas."0 Therefore, constitu-
tionally, the legislature represents the sole entity authorized to exercise the
legislative power.

Central to the notion of popular sovereignty is that government remains
accountable to the people. Alexander Hamilton wrote: "in a republic...
every magistrate ought to be personally responsible for his behavior in

5. THE DECLARATION OF INDEPENDENCE (Repub. Tex., 1836) reprinted in I H.P.N. GAMMEL, THE

LAWS OF TEXAS 1822-1897 at 1063 (Austin, Gammel Book Co. 1898). "We, therefore, the delegates, with
plenary powers, of the people of Texas... do hereby resolve and declare... that the people of Texas do
now constitute a free, sovereign, and independent republic, and are fully invested with all the rights and
attributes which properly belong to independent nations . I..." Id. at 1066.

6. TEX. CONST., art. I, § 1 ( "Texas is a free and independent State, subject only to the Constitution
of the United States, and the maintenance of our free institutions and the perpetuity of the Union depend
upon the preservation of the right of local self-government, unimpaired to all the States.").

7. TEX. CONST., art. 1, § 2.

8. Id.
9. Art. II,§ 1.

10. Art. Ill, § 1.
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office."" The Texas Constitution provides such public accountability by
mandating a "republican form of government."'" Fundamentally, this means
that no official may assume office without receiving a majority of the votes at
the election. 3 Government officials remain in office at the sufferance and for
the benefit of the public and are subject to removal at the next election, or
earlier by other constitutional processes.'4 The Texas Supreme Court accepts
Thomas Jefferson's definition of the phrase-republican form of government
-- describing it as one in which the citizens govern directly through elections,
and because governments are more or less republican as they are comprised of
more or less the elements of popular election and control. 5 The Texas
provision also comports with historic American concepts. James Madison
described a republican form of government in similar terms:

[A] government which derives all its powers directly or indirectly from the
great body of the people, and is administered by persons holding their offices
during pleasure, for a limited period, or during good behavior. It is essential
to such a government that it be derived from the great body of the society
.... It is sufficient for such a government that the persons administering it
be appointed, either directly or indirectly, by the people; and that they hold
their appointments by either of the tenures just specified. ... 6

The Texas Constitution embodies this concept, by requiring that all
members of the legislature, all executive officials (except the Secretary of
State), and judges must be elected, to a limited term of years, by a majority of
qualified electors. 7 The Constitution also provides for removal of officials for
cause before their term expires. 8 Through these and other constitutional
provisions, the people intend to retain "ultimate political power and to
maintain 'checks and balances' upon all governing bodies.' 9 The 1876
Constitution's framers intended these provisions to militate against future
occurrences of Reconstruction-era governmental abuses."0

These provisions legitimize the government. Without the people's ability
to select their representatives and ensure adherence to constitutional
requirements, the people would possess no other means to "alter, reform, or

11. THE FEDERALIST No. 70, at 461 (Alexander Hamilton) (Great Minds Series 2000).
12. Art. II, § 2.
13. Ramsey v. Dunlop, 146 Tex. 196, 199, 205 S.W.2d 979, 981 (1947).
14. Tarrant County v. Ashmore, 635 S.W.2d 417, 421 (Tex. 1982).
15. Bonner v. Belsterling, 104 Tex. 432, 437, 138 S.W. 571, 574 (1911).
16. THE FEDERALIST No. 39, at 242 (John Madison) (Great Minds Series 2000).
17. TEX. CONST. art. Il, §§ 3, 4; art. IV, § 2; art. V, §§ 2,4, 6, 7, 15, 30.
18. Art. V,
19. Vinson v. Burgess, 773 S.W.2d 263, 266 (Tex. 1989).
20. Id. at 265 (citing Howard A. Calkins, The Need for Constitutional Revision in Texas, 21 TEX.

L. REv. 479, 480 (1943); Harold H. Bruff, Separation of Powers Under the Texas Constitution, 68 TEX. L.
REv. 1337, 1339 (1990).
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abolish" their government other than a violent overthrow. Indeed, the right to
vote free of arbitrary impairment by state action has risen to a federal
constitutional right.2 Legislative (and governmental) legitimacy therefore
depends first and foremost on the fact that those elected are elected in properly
conducted elections, that those elected exercise governmental authority on the
people's behalf, that the people may elect other persons to replace those
elected at the next election, that those elected may exercise power only within
constitutionally-prescribed parameters, and that those elected must forfeit the
office when they cease to qualify to hold it.

Other constitutional checks provide the people with additional control
over the government. Most notably, the Constitution allows individuals to
assemble for the common good and to petition "those invested with the powers
of government." 2 The Constitution establishes criteria that individuals must
meet before serving as governmental officials, 3 sets forth procedures that the
legislature must follow in executing its duties,24 and provides for impeachment
of malfeasant public officials.25 It prevents officials from acting and requires
disclosure when they have a personal interest in particular matters coming
before them.26 Executive officers are required to account for all "moneys and
choses in action received and disbursed" and the governor must account to the
legislature for the same.27 Also, the legislature is required to keep and publish
ajournal of its proceedings,2" and all elected and appointed officeholders must
swear an oath to support, protect, and defend the Constitution.29

These provisions reinforce the people's control over governmental acts,
and serve four overriding objectives. First, they compel elected officials to
inform the people about their acts, thereby allowing the people to evaluate the
official's performance and facilitating more informed decisions when voting.
Second, they allow the people to educate governmental officials about the
people's interests and thereby affect legislation and executive action. Third,
they prevent officials from misusing governmental power. Last, these
provisions prohibit individuals with conflicts of interest from acting other than
on the people's behalf. As such, the Texas Constitution establishes a
comprehensive system by which elected officials exercise governmental power
and by which the people retain extensive means to hold their government
accountable.

21. Baker v. Carr, 369 U.S. 186, 208 (1962).
22. TEX. CONST. art. I, § 27.
23. Art. II, §§ 5, 6, 18-20; art. IV, §§ 4, 18, 22; art. XVI, §§ 2, 5.
24. Art. XV.
25. Art. 111, §§ 8-17, 29-41.
26. Art. I11, § 22; art. V, § 11.
27. Art. IV, §§ 9, 24.
28. Art. III, § 12.
29. Art. XVI, § 1.
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The Texas Supreme Court's Chief Justice Nelson Phillips, eloquently
summarized the significance of these provisions:

The people of the State are the source of all the governmental authority of the
State. They and they only created the government of the State and gave its
legislative, executive, and judicial departments their several powers. They
did this by means of the Constitution. It is their handiwork, their law. That
is why it is the paramount law, the final law. It is equally binding upon the
government of the State in all of its branches, as upon every individual in the
State. No power of the government in either of its branches may be exercised
except in faithful obedience to it. The authority of the people is original. The
authority of the government is only derivative .... When in exercise of its
powers it disregards the limitations, express or implied, placed by the people
through the Constitution upon its authority, it makes unlawful use of that
delegated sovereignty, and its action is void."

B. Legislative Power Defined

1. Judicial Development

Defining the term legislative power has proven more difficult than
determining whether a particular responsibility constitutes a legislative power.
The phrase appears in many other state constitutions, and other state supreme
courts have defined it in similar ways. Iowa defines legislative power as "the
authority to pass rules of law for government and the regulation of people or
property."'" Kansas provides the definition: "the power to make a law, as
opposed to enforce a law."32 Oklahoma defines it as the authority to make
laws but not to execute them or appoint agents charged with the duty of
enforcement."

The Supreme Court of Texas first expressly defined the Constitution's
Article III term-legislative power-in 1903 as "all of the power of the people
which may properly be exercised in the formation of laws against which there
is no inhibition expressed or implied in the fundamental law."34 Later
decisions advanced the view that legislative power represents all the people's
power to enact laws. Courts in later years utilized this definition of "legislative

30. Koy v. Schneider, 110 Tex. 369, 385, 218 S.W. 479, 484(1920) (Phillips, J. dissenting).
31. Schneberger v. State Bd. of Soc. Welfare, 291 N.W. 859, 861 (Iowa 1940).
32. State v. Unified Gov't of Wyandotte County, 955 P.2d 1136, 1147 (Kan. 1998).
33. Tweedy v. Okla. Bar Assoc., 624 P.2d 1049, 1054 (Okla. 1981).
34. Brown v. City of Galveston, 97 Tex. I, 15, 75 S.W. 488, 495 (1903).
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power."" The court subsequently refined this definition, stating that legislative
power means "the power to make, alter and repeal laws."36

2. Legislative Power Distinguished From Individuals' Decisions or Public
Enterprises' Decisions

As a threshold matter, a distinction exists between legislative power and
performing legislative duties, on the one hand, and simply taking actions
necessary to conform one's actions to statutory requirements. The power to
make, alter, or repeal laws inherently involves establishing standards of
conduct for general application. In contrast, an individual or entity assessing
a particular situation and determining what actions the law requires does not
constitute making, altering, or repealing the law. Rather, it just describes the
decisions people make every day. For example, deciding whether a traffic lane
is sufficiently clear to allow a lane change does not amount to exercising
legislative power, even though it involves determining whether the driving
regulations allow one to change lanes in the particular instance. Similarly, a
privately operated city-owned hospital does not exercise the city's legislative
power when it determines whether a patient satisfies the city's admission
requirements, even though the hospital staff may need to ascertain specific
facts in order to determine whether the person's particular circumstances meet
applicable admission standards. That is, even though a person or enterprise
may need to analyze complex facts to determine how to comply with the law,
this process does not involve the exercise of legislative power. Otherwise,
every person who fills out a tax return could be said to exercise legislative
power.

The courts have unnecessarily confused the analysis by unqualifiedly
describing legislative power as the power to "ascertain conditions upon which
existing laws may operate.",37 In Housing Authority v. Higginbotham, the
leading Texas decision on the non-delegation doctrine, the Texas Supreme
Court included such power, without qualification, as among legislative
powers. 38 In so doing, the court described actual legislative power over-
broadly. The Higginbotham court relied on cases that involved an
administrative agency determining whether the legislative enactment applied
to a given set of facts. In the first of these cases, State v. Saint Louis,
Southwestern Railroad Co., the Austin Court of Civil Appeals held that the

35. Koy, 110 Tex. at 383, 218 S.W. at 483; Watts v. Mann, 187 S.W.2d 917, 924 (Tex. Civ. App.
-Austin 1945, writ ref'd); Neff v. Elgin, 270 S.W. 873, 875 (Tex. Civ. App.-San Antonio 1925, writ
ref'd).

36. Walker v. Baker, 145 Tex. 121, 128, 196 S.W.2d 324, 328 (Tex. 1946); Terrell v. King, 118
Tex. 237,246, 14 S.W.2d 786, 789 (1929).

37. FM Props. Operating v. City of Austin, 22 S.W.3d 868, 873 (Tex. 2000).
38. Hous. Auth. v. Higginbotham, 135 Tex. 158, 162, 143 S.W.2d 79, 86 (1940).

2004)
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Railroad Commission could determine whether a statute that required railroad
companies to construct depots also required the particular railroad company
to build a station in a particular place. 9 The court noted that the legislature did
not leave it to the Commission to enact the law requiring railroads to build
depots, but instead allowed the Commission, rather than the courts, to
determine whether specific facts made the law applicable in a specific
instance.40 In Tuttle v. Wood, the legislature gave the State Game, Fish &
Oyster Commission authority to issue Corpus Christi Bay fishing permits and
prescribe penalties for fishing without a permit.4' In approving this authority,
the San Antonio Court of Civil Appeals reasoned that the legislature could not
authorize the Board to make a law prescribing a penalty, but could delegate the
authority to ascertain the conditions on which the existing law operates in
prescribing a penalty. 2 This authority, reasoned the court, was an incident of
the power to administer and enforce laws, not a legislative power.43 Moreover,
the Commission of Appeals in City of San Antonio v. Zogheib did not even
discuss whether deciding how a law should apply was within legislative
power." Finally, in Brazos River Conservation District v. McCraw, the
legislature had created the Brazos River Conservation District, but defined the
district's boundaries as including those counties within the Brazos River
watershed as shown in the official maps of the Office of the State Board of
Water Engineers.45 The court stated only that it was "elementary that the
Legislature may delegate to an administrative officer the ascertainment of facts
of this character."'46 These cases merely show that an executive agency
charged with administering and enforcing the law possesses the power to find
facts as required to administer and enforce the law.

These cases do not support the Higginbotham court's view that
ascertaining facts as necessary to apply laws is a legislative power, a
proposition that the Tuttle court had expressly rejected. Instead, Higginbotham
and later cases that addressed fact-finding authority confused executive and
legislative power. Ascertaining facts is an essential aspect of administrative
discretion.47 Conferring fact-finding power on an agency to administer the law
does not constitute a delegation of legislative orjudicial power."s Rather, such
power constitutes an executive power, in determining how best to enforce the

39. 165 S.W. 491,495 (Tex. Civ. App.-Austin 1913, writ dism'd w.o.j.).
40. Id.
41. 35 S.W.2d 1061, 1963 (Tex. Civ. App.-San Antonio 1930, writ ref'd).
42. Id. at 1065.
43. Id.
44. 129Tex. 141,149, 101 S.W.2d 539, 542(1937).
45. 126 Tex. 506, 518, 91 S.W.2d 665, 672 (1936).
46. Id.
47. Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618,635 (Tex.

1996); State v. Flag-Redfern Oil Co., 852 S.W.2d 480, 485 (Tex. 1993).
48. Harvill v. State, 188 S.W.2d 869, 871 (Tex. Civ. App.-Austin 1945, writ ref'd).
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laws that the legislature or rules that the agency acting in a legislative capacity
has previously established. The agencies in the cases that Higginbotham
cited 49 were not exercising policy-making authority or making, altering, or
repealing laws, as those courts state.

The Austin Court of Civil Appeals most accurately described the nature
of agency fact-finding authority:

Fact finding is not an exclusive judicial function. In respects in which
discretion inheres or is vested in a governmental official or agency, fact
finding is an element or ingredient essential to a proper exercise of such
discretion, whether the function of such official or agency be executive,
legislative or administrative .... Fact finding is essential to intelligent action
in most, if not all, fields of appropriate remedial legislation; and isa fruitful
source of legislative investigation through committees, commissions, etc...
Whether a power or function, which is conferred upon an official or other
governmental agency, is properly classified asjudicial, legislative, executive,
administrative or otherwise, depends upon the inherent nature or quality of
the power or function, irrespective of whether it involves discretion, and, as
an incident thereto, fact finding."

By contrast, an agency may also possess legislative power to find facts.
No question exists that the legislature can find facts as a basis for making
legislation. 5 Likewise, the legislature can delegate this fact-finding power to
agencies so that the agency may prescribe necessary rules and regulations to
fill in the details of legislation.52 Such legislative fact-finding power exists
solely to allow the agency to fix more detailed standards appurtenant to
legislation. This legislative fact-finding power, however, differs from the
administrative and executive power to find facts as necessary to apply the laws
already derived. While the distinction between fact-finding in a legislative and
executive capacity may theoretically be blurred, 3 in practice a clearer
distinction exists. The Administrative Procedure Act (APA) 54 distinguishes
between fact-finding in rulemakings and contested cases. Rulemakings most
closely resemble action in a legislative capacity, wherein the agency prescribes
universally applicable standards. The APA does not restrain the agency's fact-
finding powers in rulemaking proceedings." This allows the agency to
function much like a legislative committee investigating facts before it

49. Hous. Auth. v. Higginbotham, 135 Tex. 158, 169, 143 S.W.2d 79, 86 (1940).
50. Clark v. Briscoe Irrigation Co., 200 S.W.2d 674, 683 (Tex. Civ. App.-Austin 1947, writ

dism'd).
51. R.R. Comm'n v. Tex. & Pac. Ry. Co., 138 Tex. 148, 155, 157 S.W.2d 622, 626 (1942).
52. Trapp v. Shell Oil Co., 145 Tex. 323, 344, 198 S.W.2d 424, 438 (1946).
53. See Bruff, supra note 20, at 1345.
54. TEx. GOv'T CODE ANN. Ch. 2001 (Vernon 2003).
55. § 2001.033(aXIXB) (requiring only that an agency provide a summary of the factual basis for

the rule).
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recommends legislation. By contrast, the APA imposes many formal
constraints on agency fact-finding in contested cases. 6 While contested case
proceedings resemble judicial proceedings, they generally occur so that the
agency may act in an executive capacity and apply the laws within its
jurisdiction." Even that executive power differs from individuals making
decisions necessary to conform their conduct to the law, which involves no
"evidence" or "cross-examination." Accordingly, the mere fact that an agency
may find facts does not mean that it possesses legislative power. By extension,
the mere fact that an entity is ascertaining the conditions upon which a law
operates does not amount to exercising a legislative power.

Even so, the power to find facts does not represent an independent power,
but exists only to enable the agency to exercise intelligently some other power.
As the courts have noted, fact-finding is simply an incident of all
governmental power and is inextricably intertwined with the process of
making rational decisions. The power has no significance outside the end for
which it is exercised, such as the exercise of an agency's legislative or
executive power. Agencies do not simply find facts in a vacuum, but only as
necessary to exercise some other power.

A useful comparison may be drawn from opinions distinguishing between
governmental functions and proprietary functions for Tort Claims Act'
purposes. The Tort Claims Act provides a limited waiver of sovereign
immunity for claims against a municipality arising from its governmental
functions, while offering no immunity for a municipality's proprietary
functions. 9 The courts define a principle similar to that explained above,
describing proprietary functions as those requiring obedience to orders or
performing duties with non-governmental choices, while describing
government functions as involving personal deliberation, decision, and
judgment involving government.' The Act also distinguishes governmental
functions from the "legislative functions of a governmental unit," echoing the
constitutional difference between legislative and other governmental powers.6 '
In sum, the court's characterization of ascertaining the conditions upon which
a law operates as a legislative power, therefore, wrongly includes conduct that
the courts have in other contexts viewed as proprietary in nature.

Literally including the power to ascertain the conditions upon which a
law operates as a legislative power includes all manner of decisions that

56. §§ 2001.053, 2001.081, 2001.087 (imposing a requirement to follow rules of evidence and to
allow cross-examination and representation by counsel).

57. See Hous. Auth. v. Higginbotham, 135 Tex. 158, 171, 143 S.W.2d 79, 87 (1940) (discussing
that in contested cases one exception involves ratemaking, which is a legislative power).

58. TEX. Civ. PRAC. & REM. CODE ANN. Ch. 101 (Vernon 2003).
59. § 101.052.
60. See, e.g., City of Wichita Falls v. Norman, 963 S.W.2d 211,215-16 (Tex. App.-Fort Worth

1998, writ dism'd).
61. § 101.052.
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everyone makes on a daily basis, and cannot provide a reasonable test. It
therefore provides an overly broad standard, transforming everyone into
putative legislators. The court could more accurately describe agency
legislative fact-finding power as a power ancillary to making policy and
establishing additional details on how the agency will enforce statutory
standards. Executive fact-finding power does not constitute an independent
power, but exists only to determine what the statutes prescribe or whether they
apply in specific instances. The court, therefore, has unnecessarily included
the executive power to find facts as necessary to execute the laws within the
legislative power of ascertaining facts to support making, altering, or repealing
laws.

III. THE NON-DELEGATION DOCTRINE

Early Texas decisions held that only the legislature, and no other body,
could exercise legislative power unless the Constitution expressly allowed
such delegation.62 Yet, soon after the courts announced this rule, they allowed
the legislature to confer certain substantive powers on early administrative
agencies such as the Land Board and the Railroad Commission.63

In approving such delegation, courts drew a distinction between "inherent
exclusive powers of general legislation" that may not be delegated and other
legislative powers that may be delegated. 6' These "other" legislative powers,
which courts perceived the legislature incapable of practically and efficiently
exercising itself, included the following: setting rates,65 making rules to carry
into effect complete laws, exercising eminent domain powers," and finding
facts upon the ascertainment of which a completed law shall be applicable.67

Courts reasoned that these subjects involved too many detailed issues for a
legislative body to address and required a body with greater expertise and
more time to consider the issues. Courts applied this principle primarily to
matters of local interest.68

Other decisions focused on the distinction between enacting a law of
general applicability and determining whether an enacted law applies to

62. Terrell v. Middleton, 108 Tex. 14, 38, 118 S.W. 1138, 1149 (1916); Werner v. Galveston, 72
Tex. 22, 27, 7 S.W. 726, 727 (1888); P. J. Willis & Bro. v. Owen, 43 Tex. 41, 59 (1875); Blessing v.
Galveston, 42 Tex. 641, 659 (1875).

63. City of Denison v. Mun. Gas Co., 117 Tex. 291, 301, 3 S.W.2d 794, 798 (1928); Smisson v.
State, 71 Tex. 222, 228, 9 S.W. 112, 118 (1888).

64. Trimmier v. Carlton, 116 Tex. 572, 589, 296 S.W. 1070, 1079 (1927).
65. See, e.g., Daniel v. Tyrrell & Garth Inv. Co., 127 Tex. 213, 218, 93 S.W.2d 372, 375 (1936).

Ironically, the legislature has often set rates itself, rather than delegating the task to an agency. Id.;
Southwestern Bell Tel. Co. v. Public Util. Comm'n, 72 S.W.3d 23, 27 (Tex. App.-Austin 2001, pet.
dism'd).

66. Crazy v. Port Arthur Channel & Dock Co., 92 Tex. 275,281-82, 47 S.W. 967, 970-71 (1898).
67. Trimmier, 116 Tex. at 591, 296 S.W. at 1080.
68. See, e.g., id. at 593-95, 296 S.W. at 1081-82.

2004]
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specific facts and circumstances in particular cases.6 9 These decisions
cautioned that an agency may not enact law, but instead may only ascertain
facts as necessary to apply the law in particular instances.7" The courts stated
that absent a well-defined statutory standard or rule defining the state's policy,
the agency lacks authority to promulgate rules, regulations or orders because
"[t]he power to pass laws rests with the Legislature, and the power cannot be
delegated to some commission or other tribunal."'', Accordingly, the courts
did not view such enactments as delegating legislative power, because the
legislature did not authorize the agency to establish substantive standards;
rather, it authorized the agency only to determine how to apply the law to
specific facts.

Courts subsequently expanded this principle to sanction nearly all
legislative delegations. The court, in upholding the National Guard Armory
Board's bond issuances and building rental rates, observed that the respective
state and federal governments created many administrative agencies, and
argued that "the trend of modem decisions is to uphold such laws. 72 The
court further held that "[m]odem conditions have brought about many new
problems which invoke governmental aid and regulation . . . . [and] [t]he
constant trend of modem legislation is to delegate certain power and discretion
to boards, tribunals, and representatives, to carry out certain purposes for
which such legislation is enacted., 73 The court acknowledged that no
constitutional authority supported such expansion, finding that it was the "law
of necessity" that allowed the legislature to delegate power to governmental
agencies.74

As the non-delegation doctrine developed, the distinction between
ascertaining whether a legislative standard applied and whether the agency was
imposing its own standards became blurred. The courts began to allow
agencies to establish substantive legal standards, as long as the legislature had
provided the agency sufficient guiding policy directions. For example, in
Housing Authority v. Higginbotham, the court expressly approved the Dallas
Housing Authority's promulgation of substantive standards defining when a
proposed condemnation constitutes a public use, finding that the legislature
had "furnished a sufficient guide for the housing authority." '75 In doing so, it
relied upon earlier decisions authorizing agencies to "put into effect completed
laws" or to "find facts from the basis of which there is determined the

69. State v. Saint Louis, Southwestern R.R., 165 S.W. 491,497 (Tex. Civ. App.-Austin 1913, writ
dism'd).

70. Clark v. Briscoe Irrigation Co., 200 S.W.2d 674, 684 (Tex. Civ. App.-Austin 1947, writ
dism'd).

71. Brown v. Humble Oil & Ref. Co., 126 Tex. 296, 306, 83 S.W.2d 935, 941 (1935).
72. Tex. Nat'l Guard Armory Bd. v. McCraw, 132 Tex. 612, 626, 126 S.W.2d 627, 635 (1939).
73. Id.
74. See Trapp v. Shell Oil Co., 145 Tex. 323, 344, 198 S.W.2d 424, 438 (1946).
75. 135 Tex. 158, 171, 143 S.W.2d 79, 87 (1940).
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applicability of the law."76 This holding effectively expanded agency authority
by allowing the legislature to pass laws of fairly general application and by
authorizing agencies to provide the substantive details.

Today, Texas law as relates to delegation to governmental bodies remains
essentially as described in Higginbotham." The legislature may delegate
authority to an administrative agency to the extent that it has provided
reasonably sufficient standards to guide the agency's actions.78 The criteria
need only be reasonably clear and acceptable. 9 Yet, as if to impose their own
constraints, courts tend to demand that the legislature provide detailed
standards to confine the agency's authority within specific parameters and to
restrict agency authority to exercise delegated powers. The courts have held,
for example, that an agency may only exercise those powers that the legislature
has expressly conferred on the agency and those implied powers necessary to
carry out expressly delegated powers.80 As a further example, if the legislature
has defined the process for achieving an objective, the agency may not employ
a different or alternative process." Courts do not accept an agency's
interpretation of the statute the legislature has charged it to enforce as
binding,8 2 even though the agency arguably possesses greater expertise and
experience to construe such a statute than the courts. Thus, courts have
buttressed the non-delegation doctrine with additional strictures that
effectively require the legislature to spell out with detail what the agency may
and may not do, thereby reducing agencies' ability to establish policy on their
own.

IV. THE COURT AUTHORIZES DELEGATION TO PRIVATE ENTITIES

The Texas Supreme Court found the legislature's delegation of legislative
power to private entities to be unconstitutional in two leading cases-Texas
Boll Weevil Eradication Foundation, Inc. v. Lewellen (Boll Weevil),83 and FM
Properties Operating Co. v. City of Austin (FM Properties).8 4 In reaching
these conclusions, however, the court held that the legislature may, in
appropriate circumstances, delegate legislative power to private entities. As

76. Id.
77. Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 472-73 (Tex. 1997).
78. Id. at 467.
79. Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 740 (Tex. 1995) (citing Jordan v. State

Bd. of Ins., 160 Tex. 506, 509, 334 S.W.2d 278, 280 (Tex. 1960)).
80. Sexton v. Mount Olivet Cemetery Ass'n, 720 S.W.2d 129, 137 (Tex. App.-Austin 1986, writ

ref'd n.r.e.).
81. See, e.g., Cobra Oil & Gas Corp. v. Sadler, 447 S.W.2d 887, 892 (Tex. 1968).
82. See generally Stanford v. Butler, 142 Tex. 692, 699, 181 S.W.2d 269, 273 (1944) (finding that

aid to the interpretation of an act comes from executive and administrative offices and departments as well
as courts and legislatures).

83. 952 S.W.2d 454, 475 (Tex. 1997).
84. 22 S.W.3d 868, 880 (Tex. 2000).
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noted in more detail below, the court analyzed the issue substantially without
acknowledging its own ruling and lower courts' previous rulings on the issue.
The court looked instead to federal precedent, commentators' opinions, and
precedent concerning delegation to government agencies. 5 Both the lower
courts and the Texas Supreme Court previously considered questions related
to delegation of government authority to private entities, and in each case
prohibited the delegation.

A. Previous Rulings on Delegation to Private Entities

In rejecting a challenge to the newly enacted Workers' Compensation
Act, the Texas Supreme Court reversed the Austin Court of Civil Appeals'
ruling that the Act unconstitutionally delegated legislative authority to
employers.8 6 The court of civil appeals objected to provisions allowing the
employer to choose whether to participate in the Act's coverage, or instead to
opt out and forego coverage, while simultaneously denying such a choice to
the employee."' The court of civil appeals characterized the provision as "an
unconstitutional delegation of legislative functions" to the private employer.8

The Texas Supreme Court reversed the decision, declaring that the legislature
had done no more than modify the common law relative to recovery for
injuries, and make a classification of employees subject to the law.89

Significantly, the Texas Supreme Court found that the legislature had not
delegated legislative power to a private entity. 90

The Fort Worth Court of Appeals invalidated legislation that required a
percentage of area landowners to approve a land use change, finding that such
a requirement violates the constitutional provision against delegating
legislative power."

In City of Galveston v. Hill, the Texas Supreme Court considered a
situation analogous to legislative delegation to a private entity.92 Galveston
delegated to a private entity, as part of lease terms, the power to set fees for
ships and barges unloading grain at city-owned wharves. 93 The Attorney
General refused to issue bonds associated with the facilities, contending that
Galveston had improperly delegated governmental and legislative authority to

85. See discussion infra Part W.B.
86. Middleton v. Tex. Power & Light Co., 108 Tex. 96, 110, 185 S.W. 556, 561(1916).
87. Middleton v. Tex. Power & Light Co., 178 S.W. 956, 957 (Tex. Civ. App.-Austin 1915),

certifying questions to 108 Tex. 96, 185 S.W. 556 (1916).
88. See id. at 960.
89. Middleton, 108 Tex. at 109, 185 S.W. at 561.
90. See id. at l , 185 S.W. at 562.
91. Minton v. City of Fort Worth Planning Comm'n, 786 S.W.2d 563 (Tex. App.-Fort Worth

1990, no writ).
92. Hill, 519 S.W.2d 103, 103-04 (Tex. 1975).
93. Id. at 104.
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the private lessee, violating Galveston's home rule charter and, consequently,
state statutes.94 The court concluded that the city could lease the facility to a
private entity, thereby obtaining its special commercial expertise, but it could
only delegate authority over proprietary affairs. 95 The court held that the city
could not delegate the city's governmental or legislative functions." The court
further held that setting rates and determining policies constituted legislative
functions that the city charter and statutes placed exclusively in the wharves'
board of trustees, and which could not be "surrendered, delegated, or bartered
away." 97 Ironically, in reaching this conclusion, it cited a long string of
decisions holding that a city may not delegate its "legislative" functions to
private entities.98

Fifty-three years prior to the Hill decision, the court addressed the
legislature's right to confer on private citizens the right to bring quo warranto
proceedings. In Staples v. State of Texas ex rel. King, the court reviewed a
statute that allowed private citizens to file proceedings in the name of the State
of Texas to remove a county official from office." Several private citizens
filed such a proceeding, contesting a successful Democratic Party nominee's
eligibility to have his name appear on the general election ballot."° The court,
however, noted that the Constitution gave county and district attorneys the
exclusive authority to represent the state in all cases in the district courts
within their county.'0 ' The court held that the legislature did not have the
power to confer this right on private individuals, because the Constitution
exclusively vested that right in the district or county attorney. 0 2

In each of these cases, the courts considered the question of delegating
legislative or other governmental powers to private entities. Each court either
prohibited the delegation or found that none had occurred. Yet, the Texas
Supreme Court failed to acknowledge any of these decisions in either the Boll
Weevil or FM Properties cases.

B. Office of Public Insurance Counsel v. State Board of Insurance

Perhaps most notably, the Austin Court of Appeals approved delegation
to private entities in Office of Public Insurance Counsel v. State Board of
Insurance,0 3 a case the Boll Weevil decision briefly mentioned. The case

94. Id.
95. Id. at 105.
96. Id.
97. Id.
98. Id.
99. 112 Tex. 61, 65, 245 S.W. 639, 649 (1922).

100. Id. at 65, 245 S.W. at 639.
101. Id. at 641; TEX. CONST. art. V, § 21.
102. Staples, 112 Tex. at 73, 245 S.W. at 643.
103. 860 S.W.2d 231, 237 (Tex. App.-Austin 1993, writ denied).
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involved a challenge to the Texas Automobile Insurance Plan Association
(TAIPA), the entity which oversees and administers the statutory high-risk
drivers assigned risk plan." 4 The statute required TAIPA to adopt rules
allocating high-risk drivers to insurance companies who bore a statutory
obligation to provide coverage at board-established rates.1°5 The statute
required the Board to review and approve or reject the rules. 1°6 The affected
insurance companies, under legislative mandate, comprised TAIPA itself.'07

A board of directors comprised of ten insurance company representatives
governed TAIPA.05 The dispute involved a board order requiring TAIPA to
add nine private individuals to its board, and to reduce insurance company
representation from ten to five members.109

Among several other arguments, the board argued that the legislature
could not delegate authority over the assigned risk plan because private parties
comprised and operated TAIPA, and because the statute provided insufficient
standards or safeguards to prevent TAIPA's arbitrary exercise of power."0

The court of appeals stated that the "delegation of authority to private entities
may be lawful if the legislative purpose is discernible and there is protection
against the arbitrary exercise of power.""'1 The court did not cite any Texas
authority to support the proposition, nor did it analyze how such a proposition
was consistent with Article III, section 1 of the Texas Constitution. Rather, it
cited only a section of Professor Davis's Administrative Law Treatise, which
did not actually discuss the private delegation issue." 2 Indeed, as the Boll
Weevil court noted," 3 Professor Davis stated that concerning delegation to
private entities, "[t]he case law has not crystallized any consistent principles
either in the federal courts or in the state courts."" 4

104. Id. at 232.
105. Id. at 233.
106. Id.
107. Id.
108. Id.
109. Id.
110. The court did not explain why a state agency was attacking a statute as unconstitutional.

Ordinarily, a state agency may not rule on constitutional questions. Cent. Power & Light Co. v. Sharp, 960
S.W.2d 617, 618 (Tex. 1996). Central Power also presents an interesting situation finding an agency
attacking the constitutionality of the statute the legislature charged it to implement. Id.

I11. Office of Public Ins. Counsel v. State Bd. of Ins., 860 S.W,2d 231, 237 (Tex. App.-Austin,
writ denied).

112. I KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE § 3:15(a) (2d ed. 1978 and Supp.
1982). This section discusses Professor Davis's recommendation for a complete reworking of the non-
delegation doctrine, rather than an analysis of what it actually provided at the time of writing. See id.

113. See Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 470 (Tex 1997).
114. DAVIS, supra note 112, § 3:12, at 193. Professor Davis noted that the first edition of his treatise

"elaborately presented the state law concerning delegation to private parties, but retention of that material
... along with the updating of it, seems undesirable because identifiable principles do not emerge." Id. at

196. Subsequent editions of his treatise mention delegations to private entities only in passing.
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Other commentators agreed with Professor Davis. Professor Pierce's
treatise explained that legislation sometimes delegates authority to private
entities, but "the constitutionality of these delegations has not been challenged
but it is not without doubt.""' Professor Koch noted that the federal courts
restrict Congress's ability to delegate power to private entities."' Therefore,
the single authority on which the court relied did not actually state that
delegation to private entities was lawful.

The Austin Court of Appeals then noted that the legislature provided a
discernible purpose for TAIPA-to distribute high-risk applicants equitably
among all applicable insurance companies.1 '7 Further, the court noted that the
Board retained power to approve or reject TAIPA's rules and to establish the
appropriate rates and policy forms. 8 The court concluded that these standards
gave TAIPA sufficient guidance and adequately prevented it from arbitrarily
exercising power.""

Later, in his Boll Weevil concurring opinion, Justice Hecht wrote that
TAIPA ultimately possessed only limited powers. In essence, he viewed
TAIPA as merely possessing an advisory and implementory role before the
State Board of Insurance, 20 TAIPA did not set rates or policy, nor could it
implement its own rules unless the Board approved.'l Based on this reasoning,
he ultimately concluded the statute did not delegate authority in any way. 2'

C. Boll Weevil and FM Properties

The Texas Supreme Court expressly permitted the legislature to delegate
legislative authority to private entities in Boll Weevil and FM Properties."3

In Boll Weevil the court announced the rule and standards by which it will
evaluate such delegations. 2 ' Later, in FMProperties, the court explained the
rule in more detail.' 2' While four justices lodged strong dissents in each case,
none objected to authorizing private entities to exercise legislative power.

115. 1 RICHARD J. PIERCE, ADMINISTRATIVE LAW TREATISE § 12.13[71 (4th ed. 1997).
116. 3 CHARLES H. KOCH, ADMINISTRATIVE LAW AND PRACTICE § 2.6, at 93 (2d ed. 1997).
117. Office of Public Ins. Counsel v. State Bd. of Ins., 860 S.W.2d 231, 237 (Tex. App.-Austin,

writ denied).
118. Id.

119. Id.
120. Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 486 (Tex. 1997).
121. Id.
122. Id.
123. Id. at 469; FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 874 (Tex. 2000).
124. Boll Weevil, 952 S.W.2d at 472.
125. See FM Props. Operating Co., 22 S.W.3d at 880-88.
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1. Facts
2 6

The facts in Boll Weevil dealt with an act in which the legislature
authorized the Agriculture Commissioner to certify a private organization to
create a foundation, the Official Cotton Growers Boll Weevil Eradication
Foundation, to initiate and administer programs in boll weevil eradication
zones, subject to a majority vote of all cotton farmers in the proposed zone."27

In accordance with legislative authorization, the Foundation appointed
governing board members to represent each proposed zone.'28 The
representatives served until the majority of farmers within the zone voted to
create a permanent district. 29 At that time, they would elect a cotton farmer
from within the zone to become a director. 3 The Board possessed fairly
sweeping powers: (1) to create and implement boll weevil eradication
programs and rules; (2) to assess farmers the programs' costs; (3) to incur debt
as necessary to fund the Foundation's activities; and (4) to enter onto private
property without the owner's consent. 3' The court also recognized that the act
authorized the Foundation to levy penalties for a farmer's failure to pay
assessments, which included the power to destroy a farmer's crops even if
uninfested' 32 Further, failure to obey the Foundation's rules constituted a
criminal offense.' While a zone's farmers could vote to terminate the
eradication zone and defease the Board of authority over that zone, the farmers
therein would remain liable for assessments related to debt incurred during the
time the zone existed. 34 The zone's farmers, however, would lose their right
to select their zone's board member.' The act exempted the Board and its
property from taxation, provided board members official immunity from civil
liability, and subjected the Board to Sunset and Open Meetings Act
requirements. '36 Moreover, the act exempted moneys the Board collected from
the state budget process, exempted these funds from state audits, excused

126. Other commentators have written at length about the facts and reasoning in Boll Weevil and FM
Properties. Therefore, this article will summarize the facts only to the extent necessary to illustrate the
court's analysis and arguments supporting delegation of legislative power to private entities. For a more
detailed discussion of the Boll Weevil case, see Brian M. Jorgensen, Note, Delegations in Danger: The
Texas Supreme Court Reinvigorates the Nondelegation Doctrine by Holding that the Official Cotton
Growers'Boll Weevil Eradication Foundation Violated the Separation ofPower Clause in the Constitution:
Texas Boll Weevil Eradication Foundation, Inc. v. Lewellen, 952 S. W.2d 454 (Tex. 1997), 29 TEX. TECH L.
REv. 213 (1998).

127. Boll Weevil, 952 S.W.2d at 456-57.
128. Id. at 457.
129. Id.
130. Id.
131. Id. at 458.
132. Id.
133. Id.
134. Id.
135. Id.
136. Id. at 470.
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board members from taking an oath of office, and precluded a person subject
to the Board's jurisdiction from appealing its actions (a person could appeal
a penalty, although enforcement could not be stayed during the appeal).' 37 The
Agriculture Commission essentially did not review Board actions, and
specifically could not review the amount of assessments, total funds spent,
debt incurred, or debt repayment terms.138 The Commission could not revoke
the Foundation's certification. 39

In FM Properties, the legislature allowed individual property owners
within a home-rule city's extraterritorial jurisdiction (ETJ) to opt out of the
city's water-quality regulations if the owner met certain criteria.'4° Previously,
the legislature had authorized home-rule cities to regulate water-quality within
a city's ETJ.' 4 ' The legislature required an owner who opted out to file an
alternative water-quality plan in the county deed records, which bound both
the owner and all subsequent owners. 4 ' The plan was required to meet one of
two objectives defined in the statute.'43 An owner filing a plan was required
to comply with all state laws and Texas Natural Resources Conservation
Commission (TNRCC) rules effective at the time the owner filed the plan.'"
While the act required the owner to submit the plan to the TNRCC for
approval, the TNRCC was required to approve the plan unless the plan could
not reasonably attain one of the statute's two stated objectives. 4 The
legislature required TNRCC to review the proposed plan within 120 days and
prevented it from conducting a hearing. 46 If it denied approval, TNRCC bore
the burden of proof on appeal. 47

2. The Court's Analysis

a. Boll Weevil

The court in Boll Weevil noted that a federal trend exists to approve
delegations of legislative authority to administrative agencies.'48 The court
opined that the distinction between law-making and enforcement is not a fine
one, and that it could not expect the legislature to provide sufficient details on

137. Id.
138. Id.
139. Id. at 473.
140. FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 870 (Tex. 2000).
141. Id.
142. Id. at 871.
143. Id. (defining the two objectives as either: (1) to maintain background levels of water-quality in

waterways; or (2) to capture and retain the first 1.5 inches of rainfall from developed areas).
144. Id.

145. Id.
146. Id.
147. Id.
148. Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 468 (Tex. 1997).
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every regulated subject to the extent required to eliminate all need for case-by-
case scrutiny.49 After briefly summarizing the Texas non-delegation history,
the court then commented, without citing any Texas authority or explaining
how doing so comports with constitutional requirements, that delegation to
private entities is "frequently necessary and desirable."' 50 Rather, to support
that assertion, the court offered two examples-allowing ministers to conduct
marriages and regulatory reliance on the national electrical code.'5 ' The court
then noted that delegation to private entities involves "troubling constitutional
issues" such as the private entity's pecuniary or personal interests, as well as
the possible impairment of the "basic concept of democratic rule under a
republican form of government."'5

The court considered whether it should characterize the Board as a public
or private entity. The court stated that it would deem an entity private if
interested parties possess authoritative powers of determination, even if its
decision-makers are elected, its decisions affect only those represented, it
exercises police power, or if the government has constrained the exercise of
power.' The Board was deemed private because the enabling legislation
delegated authoritative power to private, interested parties.""

After finding the Board private, the court then evaluated how it should
assess whether the delegation was reasonable--whether it complies with the
Constitution. " First, the court discussed various commentators' suggested
standards, as well as the Austin Court of Appeals' TAIPA opinion." 6 Then,
the court molded these standards into its own eight-factor test:

(1) Are the private delegate's actions subject to meaningful review by a
state agency or other branch of state government?
(2) Are the persons affected by the private delegate's actions

adequately represented in the decision making process?
(3) Is the private delegate's power limited to making rules, or

does the delegate also apply the law to particular
individuals?

(4) Does the private delegate have a pecuniary or other personal
interest that may conflict with his or her public function?

(5) Is the private delegate empowered to define criminal acts or
impose criminal sanctions?

149. Id. at 466.
150. Id. at 469.
151. Id.
152. Id.
153. Id. at471.
154. Id.
1 55. See id. (stating that the private entity was private "for purposes of applying the non-delegation

doctrine").
156. See id.
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(6) Is the delegation narrow in duration, extent, and subject
matter?

(7) Does the private delegate possess special qualifications or
training for the task delegated to it?

(8) Has the Legislature provided sufficient standards to guide
the private delegate in its work?'

The court announced that it would evaluate delegations of legislative
power to private entities using the eight factors.'58 However, the court did not
address how heavily each factor would weigh. While the court stated that a
particular delegation need not meet all eight factors," s9 it did not explain
whether complying with or failing to meet any one factor would alone
substantiate or invalidate a particular delegation. The court reviewed the act
under all eight factors, found that the delegation violated a majority of the
factors, and decided that the delegation violated the Constitution. 60 In
conclusion, the court noted briefly that it would use this new non-delegation
doctrine to invalidate legislation "sparingly" and only where the delegation
was "running riot."' 16 The court closed by characterizing Boll Weevil as "an
extraordinary case."'' 62

Justice Hecht filed a strong concurring opinion in Boll Weevil. Upon
reviewing the evidence, he characterized the Board as "little more than a
posse" sanctioned by the legislature. 163 Justice Hecht primarily objected to the
fact that non-elected members could serve on the Board, that elected officials
or a government agency possessed only limited supervision rights, and that
financially stronger cotton growers could force out financially weaker
growers. 164 His opinion thoroughly analyzes why the act's referendum
provisions do not render it constitutional, distinguishing the act from federal
decisions upholding delegations to private entities upon approval in a general
referendum, as opposed to approval of a mere segment of qualified voters.'65

Justice Hecht's opinion, however, does not address the threshold question
whether the legislature may constitutionally delegate legislative power to
private entities at all.

157. Id. at 472.
158. Id. at 473.
159. Id. at 475.
160. Id. at 472-75.
161. Id. at 475 (quoting A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 553 (1935)

(Cardozo J., concurring)).
162. Id.
163. Id. at 479.
164. See id.
165. Id. at 485-86.
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b. FM Properties

In FM Properties, the court reaffirmed and reiterated much of its Boll
Weevil reasoning and elaborated on what constitutes legislative power. " The
court observed that it is not easy to determine what legislative power is or
whether the legislature has delegated it.'67 After citing several definitions the
court concluded that the point is one, not of principle, but of degree. 6 ' On the
delegation question, the court opined, as it did to some extent in Boll Weevil,
that delegations to private entities raise troubling issues because the people do
not elect private entities, public officials do not appoint their members, and the
government does not employ their staff.69 Yet, the court repeated its Boll
Weevil assertion that some delegation is necessary, and delegation to private
entities is "frequently necessary and desirable."'70 Although the court limited
legal precedent to Boll Weevil, it cited different examples of what it
characterized as private delegation.' 7'

The court concluded that the statute at issue delegated legislative power
to private entities. 2 No question existed that the private property owners
were private entities, so the court did not address this issue in any detail. The
court characterized the statute in question as one granting legislative power
because it gave landowners the power to exempt themselves from municipal
regulations.7 The court also termed water-quality regulation as a legislative
power, and viewed the statute as allowing landowners to "fill in the details"
of whether and how to apply the statute." 4 In this regard, the court deemed
this a legislative power because it involved ascertaining the conditions upon
which the statute may operate. The court declared that the statute presented the
same issue as Boll Weevil because it allowed private entities to exercise power
over the public interest, and the owners were not elected by the people,
appointed by government officials, or employed by the government.""

166. FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 873-75 (Tex. 2000).
167. See id. at 873.
168. Id. at 873 (quoting Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454,466

(Tex. 1997)).
169. ld. at 874.
170. Id.
171. Id. (identifying educational agencies' reliance on private school accreditation agency standards,

agency adoption of private organizations' trade standards, and TAIPA, as examples of private delegation).
172. Id. at 876-77.
173. Id.
174. Id. at 876.
175. Id. at 877. The dissenting justices presented a strong argument: Because the legislature

conferred on municipalities the power to regulate water quality in the first place, the legislature could
modify that power to exempt qualified landowners, who must comply with water quality regulations
applicable elsewhere in the state. Id. at 889. The dissenters, therefore, did not view the act as delegating
any legislative authority to private entities, and instead, only put to qualified owners the choice which
regulatory scheme to select. Id. at 878.
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In applying the eight-factor test, the court commented without
explanation that in future cases it will weigh the first factor, meaningful review
by courts or government agency, and the fourth factor, personal or pecuniary
interest, more heavily than the other factors."7 6 The court also declared that
each factor's importance would vary in each case.' It further declared that
if the eight factors weigh against delegation, it would find the statute
unconstitutional.'78 Interestingly, unlike Boll Weevil, the court expressly stated
that two factors in FM Properties not only were against delegation but were
"heavily against" it.179 After reviewing the facts, the court determined that
four factors were against delegation (two heavily against), two favored the
delegation, and two were neutral.' Accordingly, the court held the delegation
unconstitutional.'' It did not repeat its Boll Weevil statement that it would
continue to invalidate legislation sparingly and only when it has run riot.

c. The Analysis Summarized

Boll Weevil and FM Properties essentially established a three-level test
for evaluating delegation to private entities. First, the court will ask whether
the particular entity's powers are legislative. Second, the court will determine
whether the entity is public or private. Finally, the court will review the
delegation under its eight-factor test.

d Dissenting Justices'Analyses

Four justices dissented in both the Boll Weevil and FMProperties cases.
None, however, objected to the holding that the legislature may delegate
legislative power to private entities. To the contrary, the dissenting justices
argued that the majority opinions unreasonably confined the legislature's
ability to delegate legislative power to private entities.' 2 In each case, they
would have upheld the delegation.'

In Boll Weevil, Justice Cornyn argued primarily that the majority opinion
failed to recognize the non-delegation law's evolution, which he viewed as
accepting virtually all manner of delegations. 4 He further argued that the

176. Id. at 875.
177. Id.
178. Id.
179. Id. at 880, 885. In Boll Weevil, the court simply stated whether a factor weighed for or against

delegation. Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 473-75 (Tex. 1997).
This suggests that the tests may be subject to some gradation of "for" or "against."

180. FM Properties, 22 S.W.3d at 880-88.
181. ld. at 880.
182. Id. at 898.
183. ld.; Boll Weevil, 952 S.W.2d at 491.
184. 952 S.W.2d at 492.

2004]



214 TEXAS TECH JOURNAL OF TEXASADMINISTRATIVE LAW [Vol. 5:191

court's decision would impair what he termed existing delegations to private
entities.' 5 As examples, Justice Cornyn cited private schools, privately
operated prisons, agency and legislative reliance on private standards and
accreditation groups, TAIPA, utility eminent domain rights, and the American
Bar Association's certification of law school course of study requirements. 86

He further argued that many cases upheld delegation when the legislature
provided more general standards than the legislation at issue.' He highlighted
cases in which the statute allowed for a standard to take effect upon a majority
vote in a referendum.' 88 Perhaps most importantly, Justice Comyn questioned
the distinction between public and private entities.'89 He argued that the
critical factor in assessing delegation is whether the legislature provided the
entity adequate guiding standards and that it makes no difference whether the
entity following these standards is a public or private entity. 90 He would focus
solely on whether the entity's rules and orders comply with the controlling
law, which in this instance, was not a statute but the Agriculture Commission's
rules."'9 Justice Cornyn viewed the statutory standards as sufficiently definite
to guide the Foundation, and argued that the Agriculture Commissioner is
politically accountable.' 92

Two justices filed dissenting opinions in FMProperties.'93 Justice Owen
primarily argued that the legislature had not delegated authority at all but
simply modified the city's right to regulate water-quality within its ETJ. 94

Justice Abbott echoed this point in his dissenting opinion and added that
allowing owners to choose between two alternative regulatory schemes does
not delegate legislative power but simply gives owners discretion on how to
comply with the law. 95 Justice Abbott also warned against what he termed the
majority's over-restrictive standards, which he predicted might impair efforts
to "empower [private] individuals.""' As did Justice Comyn in Boll Weevil,
Justice Abbott listed several examples of private delegations he felt the
majority standards would compromise. He listed school choice and school
vouchers, 97 privately operated prisons, and utility exercise of eminent domain

185. Id. at 493.
186. Id. at 492.
187. Id. at 494.
188. Id. at 500.
189. Id. at 494-95.
190. Id. at 494.
191. Id. at 496.
192. Id.
193. FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 888 (Tex. 2000).
194. See id.
195. Id. at901.
196. Id. at 899.
197. As of this writing, the Texas Legislature has not sought to institute a system of school choice

or vouchers.
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authority. 9 ' Justice Abbott argued that the majority opinion would lead to
more regulation and less privatization and attempted to distinguish the
enactment from the act the court held unconstitutional in Boll Weevil.'"

In sum, the dissenting opinions did not analyze why the legislature may
constitutionally delegate legislative power to private entities. Rather, they
advanced policy-based arguments that privatization is beneficial and desirable,
so the court should accept it. They also cited examples of what they viewed
as existing delegations to private entities and warned that restricting the
legislature's ability to delegate its power would threaten these entities'
viability. They did not explain, however, why these entities truly exercise
legislative power or why the Constitution permits these entities to do so.

D. Subsequent Decisions

Between deciding the Boll Weevil and FM Properties cases, the Texas
Supreme Court examined the constitutionality of a state statute that delegated
the selection of arbitrators to private organizations.oc Under the statute a
police officer could appeal a city's suspension or adverse personnel decision
to either the local civil service commission or an independent third-party
hearings examiner."0' If an officer chose the latter and was unable to reach an
agreement with the city on an acceptable examiner, the civil service director
was required to contact the American Arbitration Association (AAA) or the
Federal Mediation and Conciliaton Service (FMCS) for a list of seven
qualified neutral arbitrators."'

In Proctor v. Andrews, the civil service director for the city of Lubbock
refused to request a list of arbitrators, based on the contention that the statute
unconstitutionally delegated authority to a private entity.20 3 The trial court
applied the eight-factor test set out in Boll Weevil and found the statute
constitutional." The court of appeals focused solely on the last factor of the
Boll Weevil analysis and invalidated the statute.0 ' On review, the Texas
Supreme Court held that all eight factors must be considered and upheld the
statute.2°

Following the precedent established in Proctor, the Austin Court of
Appeals has begun to review private delegations under the Boll Weevil test.

198. Id. at 899.
199. Id. at 899, 908.
200. Proctor v. Andrews, 972 S.W.2d 729, 735-38 (Tex. 1998).
201. Id. at 732.
202. Id.
203. Id.
204. Id. at 735.
205. Id.
206. Id. at 737-38 (stating that the legislature had provided sufficient guidance in selecting qualified

neutral arbitrators).

2004]



216 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 5:191

In Ex parte Elliott, the legislature allegedly delegated to the Environmental
Protection Agency (EPA) the right to define the term "hazardous waste" for
purposes of water-quality legislation.0 7 Even though the EPA is not a state
agency accountable to Texas voters, the court held that the EPA constitutes a
public entity, and therefore, reviewed the statute using the Higginbotham
test.2 18 Additionally, the court held, without explanation, that if the act
changed the "hazardous waste" definition each time the EPA altered its
definition, then it would have violated the Constitution.0 9 Yet, interpreting the
statute to incorporate merely the definition existing when the legislature
enacted the provision, the court held that simply enacting some outside
standard as a reference point does not unlawfully delegate legislative power.2

In City of Austin v. Garza, the Austin Court of Appeals considered
whether a Local Government Code provision that allowed subdivision
developers to follow either the local regulatory scheme, effective when it filed
its subdivision plat, or the restrictions reflected in notes written on the plat
itself, unlawfully delegated legislative power to the developer. 21" The city
argued that the statute unlawfully delegated legislative power by allowing the
developer to opt out of local land use regulation. 2  The court found that the
statute did not delegate power, citing the FM Properties court's distinction
between creating part of the regulatory scheme and simply choosing between
two alternative, legislatively defined, schemes. 2 3 The court held that the
developer simply chose one scheme, the plat notes, over the other, the existing
law.

2 14

In Public Utility Commission of Texas v. Allcom Long Distance, Inc., the
statute in question authorized certain competitive local telephone service
providers to audit the interexchange carriers to whom they paid money for
interexchange switching services.2" s The Allcom court held that contracts
between the providers and carriers created these audit requirements, not the
legislation or Commission rules.21 6

In Patient Advocates v. Texas Workers' Compensation Commission,
medical service providers objected to Commission rules authorizing insurance
carriers to audit their fees, contending that the statute authorized only the
Commission to conduct such audits.'t 7 The Patient Advocates court reviewed

207. 973 S.W.2d 737, 737 (Tex. App.-Austin 1998, pet. ref'd).
208. Id. at 741.
209. Id. at 742.
210. Id. at 741-42.
211. 124 S.W.3d 867, 869 (Tex. App.-Austin 2003, no pet.).
212. Id. at 868.
213. Id. at 875.
214. Id. at 873-74.
215. 902 S.W.2d 662,664 (Tex. App.-Austin 1995, writ denied).
216. Id. at 669.
217. 80 S.W.3d 66, 76 (Tex. App.-Austin 2002, pet. granted).
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the Commission's rules under the eight-factor Boll Weevil test and concluded
that it violated the test because it failed the second (adequate representation in
decision making), fourth (personal or pecuniary interest), and sixth (narrow in
scope and duration) factors."' The court did not explain how it weighed these
factors against the other factors that favored delegation. The court failed to
address whether the audit powers constituted legislative power, or whether the
act delegated such power. The court also failed to address whether the Boll
Weevil analysis even applied to agency rules (Boll Weevil and FMProperties
considered the constitutionality of statutes). Notably, the court stated that the
Commission failed to demonstrate that the rules complied with Boll Weevil.2"9

Ordinarily, the party claiming that rules or a statute violate the Constitution
bears the burden of proof.220 Finally, the Court did not attempt to reconcile its
conclusion with the view it expressed in Allcom that the statute did not
expressly authorize the Commission to audit interexchange carriers, so it did
not delegate this authority.221

V. THE PRIVATE NON-DELEGATION DOCTRINE CONSIDERED

Whether the legislature should cede lawmaking powers to private entities
represents far more than a theoretical debate encountered only in law school
faculty lounges. Public regulation and public enterprise constitute entirely
different activities, and the private regulatory entity's activities will affect far
more people and interests than a privately operated prison, lottery, or hospital.
Policy considerations justifying privately run public enterprise do not support
privately enacted regulation. Similarly, those factors allowing public bodies
acting under legislative, executive, and judicial authority and oversight to
regulate in the public's interest, do not justify allowing a private entity to
exercise the same power. Confusing these concepts substantially weakens the
public accountability that legitimizes governmental action and prevents its
abuse.

A. Objections to Private Delegation

Delegating legislative power to private entities offends the Texas
Constitution primarily because it confers governmental power on entities

218. Id. at 78-80.
219. Id. at 80.
220. Gen. Servs. Comm'n v. Little-Tex Insulation Co., 39 S.W.3d 591, 598 (Tex. 2001).
221. See Patient Advocates, 80 S.W.3d at 81. The Texas Supreme Court has granted petitions for

review in Patient Advocates. See Patient Advocates v. Tex. Worker's Compensation Comm'n, 80 S.W.3d
66 (Tex. App.-Austin 2002) pet. granted. No. 02-0804 (Tex. May 1, 2003). As of this writing, it has not
issued an opinion. Additionally, pending before the Austin Court of Appeals is a similar case involving the
Workers' Compensation Commission's "ambulatory fee guidelines." See Texas Workers' Comp. Comm'n
v. East Side Surgical Ctr., Cause No. 03-03-00345 (Tex. App.-Austin).
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outside the government who need not comply with constitutional limitations
on the government. By constitutional and American democratic tradition, only
the government should exercise governmental power.

Government agencies are politically accountable and must comply with
the constitutional obligations described earlier.2 2 Individuals may petition and
express their views to the agency. Agency members are either directly elected
(e.g. the Railroad Commission), or are directly appointed by the Governor and
confirmed by the Senate. Agency officers serve limited terms, must meet
constitutional and statutory eligibility restrictions, and must swear an oath to
follow the laws of Texas and of the United States. In most cases, the courts
may review their acts even if such review is not statutorily mandated.2 The
courts limit government agencies to exercising only those powers expressly or
impliedly delegated to the agency. 24 Agencies must comply with constitu-
tional auditing requirements, the Governor must account to the legislature for
agency moneys spent and received, 225 and the legislature may retain authority
to re-appropriate their funds. 6

By contrast, private entities need not follow these requirements. The
legislature would determine which, if any, of the protections would apply to
a private entity exercising legislative power. Once the private entity has been
designated, the courts review the specific enactment and determine whether it
provided enough protections to meet the eight-factor test. Inevitably the
legislature will not impose all the constitutional limits and restrictions on
private entities because doing so would largely eviscerate the rationale for
delegating legislative power to private entities. Additionally, the legislature
can bargain away these protections to obtain a less costly contracting
relationship or to realize greater efficiency. Accordingly, even with the eight-
factor test, the court will not likely subject private entities to the full range of
constitutional restrictions that collectively create public accountability and
legitimize government.

Delegation to a private entity alters the constitutional separation of
powers. The Texas Constitution established a three-branch government in
which each branch exercises powers separate from the others. Despite some
court-permitted flexibility and overlap,227 each division must exercise only its

222. See discussion supra Part ILA; Hunter Indus. Facilities v. Texas Natural Res. Conservation
Comm'n, 910 S.W.2d 96, 11I, 112-13 (Tex. App.-Austin 1995, writ denied) (TNRCC is a politically
accountable body).

223. See Stone v. Tex. Liquor Control Bd., 417 S.W.2d 385, 385-86 (Tex. 1967); Fire Dept. v. City
of Fort Worth, 147 Tex. 505, 509, 217 S.W.2d 664, 666 (1949). This right does not extend to all agency
actions, but certainly applies to actions that may violate constitutional or vested property rights.

224. Sexton v. Mount Olivet Cemetery Ass'n, 720 S.W.2d 129, 138 (Tex. App.-Austin 1986, writ
ref'd n.r.e.).

225. 1 TEX. ADMIN. CODE §§ 5.142(a), 5.167 (West 2003).
226. TEX. Gov'T CODE ANN. § 317.002 (Vernon 2003).
227. See, e.g., Coates v. Windham, 613 S.W.2d 572, 576 (Tex. Civ. App.-Austin 1981, no writ).
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own constitutional powers. Through this separation, the entire government
rests upon a delicate system of checks and balances. Administrative agencies
fit somewhat awkwardly within that system because they exercise executive,
judicial, and legislative powers. In addition to constitutional restrictions, all
three branches of government oversee agencies in some manner, which renders
the agencies publicly accountable.2" On the other hand, delegating power to
a non-governmental private entity situates power outside the checks and
balances under which the Constitution intends the government to operate.
Thus, delegated non-governmental private entities are placed even further
outside public accountability.

The legislature could impose the same or similar constitutional
protections when delegating legislative power to a private entity, so that no
practical distinction would exist between the private entity and a government
agency. '9 For example, the legislature could subject a private entity to Open
Records, Open Meetings, and Sunset Act requirements, require it to comply
with the AdministratiVe Procedure Act, subject all its funds and fees to
legislative or agency oversight or both, and provide judicial review. Thus, the
legislature could impose nearly all the attributes and limitations of
governmental agencies upon a private entity. Imposing such requirements
would, in practice, cure many of the aforementioned deficiencies, but the
legislature could thereafter withdraw or erode these protections. Requiring the
private entity to meet the same standards as government agencies would likely
reduce the efficiencies that warrant contracting with a private entity in the first
place. That is, the private sector's perceived superiority in enacting certain
regulations derives in part from its whole or partial exemption from
economically unproductive and inefficient public sector requirements. If the
legislature requires private entities to comply with all of the requirements,
however, the private entity would not as efficiently deliver its regulatory
product. One could also expect such a private entity to behave much like a
government agency, losing its competitive nature and its ability to attract
outstanding personnel, thereby eroding a principal reason to delegate power
to a private entity. Adopting legislation that requires private entities to meet
the standards applicable to government agencies and officials therefore would
not cure constitutional defects, and such action may substantially reduce the
gains that private regulatory contracting could procure.

Other significant objections exist when considering delegation of
legislative power to private entities. In most instances, the public at large does
not vote for private entities' principal members. Even in Boll Weevil, only

228. See Bruff, supra note 20, at 1344 (citing Peter L. Strauss, The Place ofAgencies in Government:
Separation of Powers and the Fourth Branch, 84 COLUM. L. REv. 573, 578-82 (1984)).

229. See, e.g., Tex. Boll Weevil Eradication Found., Inc. v. Lewellen 952 S.W.2d 454, 466 (Tex.
1997) (providing an example of the legislature imposing Sunset Act and Open Meetings Act requirements
upon a private entity).
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cotton farmers, not the public at large, voted for the board members. A private
entity may set policies that directly affect only certain industry members, but
any time it exercises legislative power it inherently establishes standards
affecting the general public. Though it may seem elementary, all members of
the public have an interest in matters that affect the general public. Taking the
Boll Weevil facts as an example, boll weevil eradication programs affect not
only cotton farmers, but also other businesses and individuals dependent on or
affected by the cotton industry. Why should only cotton farmers select the
individuals who exercise these legislative powers? Certainly, the public does
not possess a right to select government agency officials in most instances.
Yet, agency members serve limited terms. The voting public does choose the
governor and the members of the legislature who appoint and supervise such
officials, and the public and the Constitution demand that these individuals
hold the agency accountable by using constitutional means. However, no such
assurance or limitations exist with private entities.

As a practical matter, although the legislature might require government
agencies to supervise private regulatory entities' actions, in practice, "real"
oversight will likely fail. The rationale allowing such delegation rests in the
belief that a private entity can set standards more efficiently or effectively than
the government. Therefore, once the legislature has delegated that authority,
the government should no longer retain individuals possessing the required
expertise in the subject matter over which the private entity assumes policy-
making authority. Retaining these personnel to any significant extent would
ameliorate the efficiency gains created by such delegation, lead to duplicative
public expenditure in cases where the private entity spends public funds, and
beg the question whether two entities need to spend public money to
accomplish the same ends. The private entity's personnel, not the government
agency's personnel, would develop the real-world experience most suitable for
making policy decisions concerning the complex matters that they regulate.
Because the private entity constitutes the primary entity regulating a particular
subject matter, this, in all likelihood, will prompt the supervising government
agency to defer significantly to the private entity's decisions, recognizing that
the private entity's personnel, not the agency's staff members, are "on the front
lines." Repeated intrusion, through overturning the entity's decisions, would
at some point frustrate the legislature's decision to delegate power to the entity
and render the private entity a mere agency adviser rather than a policy-maker.
In consideration of such restricted agency review, the legislature has already
shown it will generally seek to restrict the reviewing agency's rights. Court
majorities have invalidated specific legislation in part, but the strong dissents
show that it may not always do so. 230

230. See discussion supra Part IV.
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As a matter of accountability, curbing or rescinding the entity's authority
for failure to perform may prove an illusory safeguard. A government agency
with authority to terminate the private entity's contract will exercise such
authority sparingly. Terminating the contract or otherwise suspending the
entity's authority would require the agency to replace the entity fairly quickly,
which is often not an option given state contracting complexities. Doing so
would also create an interregnum in which a lame duck private entity would
continue to exercise power, by default, for a lengthy period. Even if the
government agency terminated the private entity's contract, as a practical
matter, that might create only a management personnel change. The "new"
entity likely would hire the "old" entity's personnel, as they had developed
invaluable regulatory experience in the subject matter at hand. The personnel
would likely affect the entity's policy agenda to a greater extent than the
managers not as familiar with the details affecting the particular issues that the
entity regulates. Terminating the contract, therefore, would not lead to as
much change as desired. Finally, even if the agency could "clear the decks"
and drive out the private entity's personnel, the regulated community would
likely oppose displacing the entity altogether, because it would resist adjusting
to an entirely new set of policy-makers and the resulting regulatory
uncertainty.

Contracting with a private entity to establish and apply regulatory
standards also raises compelling Bill of Rights issues. The Texas Bill of
Rights"' applies only to "state action," not to individual acts.232 The court has
stated that while the Bill of Rights protects against powers and laws of the
government, "similar protections do not exist for actions of private
individuals., 233 The court must first decide whether a private person's acts are
those of the government to determine whether a person has violated the Bill
of Rights. 234 A risk exists in a situation where the legislature delegates power
to the entity precisely because it is private, and particularly where the
delegation affects what the court views as a limited universe of individuals,
that the court might view the entity's actions as private, rather than state
action. This would permit the entity to engage in action that the Bill of Rights
would otherwise prohibit, such as seizing property without due process,
curtailing speech rights, or acting outside the due course of laws.

Despite the courts' analyses, even a non-profit private entity will possess
personal or pecuniary interests in the subject matter regulated, rendering it
difficult to find a completely disinterested private regulatory entity. These
entities must, as a practical matter, continue to justify and protect their
existence, because their members will always seek to protect their jobs. These

23 1. TEx. CONST. art. I.
232. Republican Party v. Dietz, 940 S.W.2d 86, 90 (Tex. 1997).
233. Id.
234. Id. at 91.
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entities will likely attempt to curry favor with legislators and the more
politically powerful members of the regulated community to stave off threats
to the private entity's authority. Entities with power over their funding sources
will lack political or legislative incentives to exercise reasonable cost controls.
They will likely resort to rate or price increases as necessary to fund excessive
or inefficient activities, as have certain public entities exempted from the state
budget process.

Finally, while not directly a constitutional concern, delegating legislative
power to private entities risks damaging public confidence in government.
Everyone has heard stories of contractors overcharging the government. The
public may accept private entities conducting public enterprises, such as
prisons or hospitals, because: (1) the public may more readily evaluate the
entity's performance; (2) the government can easily substitute competitors for
an under-performing entity; and (3) the legislature or supervising agency sets
policy, not the entity. The skeptical public, however, may view private entities
that enact substantive laws, differently. Particularly in this new era where
American corporate scandals make daily headlines, delegating the people's
legislative powers to private entities may provoke public mistrust.

B. The Balancing Test Provides No Cure

The Texas Supreme Court's balancing test does not effectively address
these problems. Initially, as with any case-by-case test, the test fails to give
much guidance to legislators or lower courts in order for them to ascertain
whether a proposed delegation meets constitutional requirements.235 This
vagueness not only affects legislation and judicial scrutiny, but also affects
private entities' willingness to enter into these arrangements. The entity must
risk that a court will find that the legislation authorizing its activities violates
the Constitution, years after the entity has invested numerous resources into
its undertaking. This consideration will undoubtedly make private entities
hesitate to invest necessary resources into such arrangements. Likewise, those
in the regulated industry will lack assurance that the courts will uphold the
private entity's actions and standards. Accordingly, these considerations
distinguish this constitutional balancing test from other instances in which
courts have employed balancing tests--entire industries look to regulatory
standards and the certainty therein when arranging their conduct. While one
might reasonably expect some regulatory uncertainty as a risk of doing
business, an entire industry cannot reasonably expect that the courts might
invalidate all applicable regulations through invalidating a legislative
delegation. Because regulated entities' concem for whether the delegation

235. See Peter Nelson, Power to the People? Local Government's Triumph Over Legislative Intent
in FM Properties Operating Co. v. City of Austin, 38 Hous. L. REv. 1521, 1553 (2002).



REGULATION BY CONTRACTORS

passes muster exists for private delegation situations to a greater extent than
other areas of law, the "wait and see" approach by using a balancing test does
not represent an appropriate methodology.

The balancing test inherently involves the judiciary determining how
many constitutional safeguards the legislature must confer to avoid a finding
of unconstitutionality. That is, each time the legislature imposes less than
every single governmental agency attribute on the private entity, the courts
must determine the acceptable number of these constitutional protections. The
balancing test provides another way to decide if the legislature has afforded a
sufficient number of constitutional safeguards. This fact alone should highlight
the doctrine's defect-affording anything less than all the Constitution's
protections simply violates the Constitution.

The eight-factor test ultimately provides little or no objective guidance
at all, and instead, simply describes a subjective analysis. For example, the
court has stated it will accord certain factors greater weight than others, but has
never described how many factors delegation legislation must meet to pass the
test.236 Other legitimate questions remain. Can a delegation partially comply
with a factor? Which mix of factors and heavily weighted factors are
necessary to uphold an act's constitutionality? What if the enactment narrowly
fails five factors, but passes the other three by a wide margin? Could a
particular act fail a particular factor in such an appalling and offensive way
that it requires invalidating the delegation, even if it passes all other factors?
Should the courts simply count all factors as equal, or perform a weighted
average balancing test? How should courts account for neutral factors? With
the test susceptible to so many nuances, caveats, and qualifications, one senses
that the balancing test does not drive the analysis, but instead, simply describes
the outcome of a subjective inquiry into whether a particular act comports with
the court's notions of whether .the legislature has ceded too much authority to
the private entity.

C. Analysis of the Texas Supreme Court's Rationale

The Texas Supreme Court, both dissenting justices and those in the
majorities, offered numerous rationales to justify allowing the legislature to
delegate legislative power to non-governmental entities. None, however,
adequately explains why the constitutional provision vesting all the people's
power to enact laws in the legislature allows private entities to exercise such
power.

The court noted that federal courts tend to approve delegations on a wide-
scale basis.237 Yet, federal courts have not necessarily sanctioned delegation

236. See supra Part IV.C.2.b.
237. Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 467 (Tex. 1997).
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to private entities. Rather, they have ruled that Congress cannot delegate
power to private, interested individuals except under very limited
circumstances.23 One federal appellate court has ruled that to survive a due
process challenge, Congress's underlying exercise of authority must be a
reasonable regulation within the power of government; the legislative
restriction must be in the form of a general prohibition; and the delegation
must do no more than permit the private actor to waive the protection of the
prohibition. 239 Another court has simply barred delegation of legislative power
to private entities. 24' As noted earlier, Professor Koch observes that the federal
courts continue to greatly restrict delegation.24" ' While the federal courts may
in some limited respects tolerate such delegation, no trend exists which favors
such delegation at the federal level.

The Boll Weevil court also observed that the legislature cannot be
expected to provide all details involved in carrying out its laws, such that
delegation of the power to enforce and apply the law is necessary and
proper.242 As noted earlier, however, the power to enforce and apply the law
represents an executive power.243

The court further explained that such delegations are "frequently
necessary and desirable.,,2" The court did not explain how so many prior
decisions could have rejected private delegations in spite of such necessity.
The legislature did not frequently find it "necessary" or "proper" to delegate
legislative authority to private entities for at least its first 150 years. As the
court has noted in another context, it should be reluctant to find that the
constitution confers powers on the legislature not expressly enumerated when
the legislature's established practical construction is to the contrary.245

"Necessity" does not particularly justify delegating legislative power to private
entities or explain why Article III of the Texas Constitution allows the
legislature to confer its power on private entities. At most, it explains why the
legislature should possess the ability to delegate power to other governmental
bodies that are accountable to the people and the legislature. If the subject
warrants obtaining private expertise, an agency can solicit a private entity to
advise the agency or even hire its personnel. Also, the fact that one may
consider a particular end "necessary and proper" or "necessary and desirable"
does not particularly justify laws that the Texas Constitution prohibits. Indeed,
Article III does not contain the same "necessary and proper" clause as the

238. Sierra Club v. Sigler, 695 F.2d 957, 963 (5th Cir. 1983).
239. Silverman v. Berty, 845 F.2d 1072, 1086 (D.C. Cir. 1988).
240. Sierra Club, 695 F.2d at 963.
241. See discussion supra Part [V.B.
242. Boll Weevil, 952 S.W.2d at 466.
243. Harvill v. State, 188 S.W.2d 869, 871 (Tex. Civ. App-Austin 1945, no writ).
244. Boll Weevil, 952 S.W.2d at 469.
245. Walker v. Baker, 145 Tex. 121, 126, 196 S.W.2d 324, 327 (Tex. 1946).
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United States Constitution. 46 While, as noted earlier, the Texas Legislature
may exercise all the people's lawmaking power, and therefore impliedly may
adopt all laws "necessary" and "proper," it may exercise that power only
within constitutional restrictions. That a law may be "necessary," "proper,"
or "desirable" does not overcome constitutional constraints on legislative
power. Therefore, the fact that something may be "necessary," "desirable," or
"proper" reflects a policy rather than a legal analysis. Any such previous
legislation that one might consider delegation of legislative power to a private
entity, as noted earlier, involves allowing private entities to conduct
proprietary enterprises in the public interest, rather than exercise legislative
power. The court never explained just why it is necessary and proper to
delegate legislative power to private entities. After all, Texas seems to have
fared well enough without such delegations. The examples the court offers,
as discussed below, do not truly constitute delegations of legislative power.

Justice Cornyn's argument in Boll Weevil, that no distinction exists
between public and private entities, 47 fails to justify such delegations. As
noted earlier, inherent distinctions exist relating to the applicability of
constitutional restrictions designed to provide public accountability.248 In each
case before the court, accountability represented the central concern, showing
that delegation to private entities inherently raises accountability issues.
Furthermore, even if true, this consideration does not constitutionally justify
conferring legislative power on private entities. Rather, this simply represents
an empirical observation. No doubt many private entities could perform many
legislative or agency functions just as well as the legislature or the government
agency. Accepting Justice Comyn's rationale, the State could entirely do away
with all administrative agencies not created by the Constitution and replace
them with private entities. The trains may always run on time, but surely one
would not contend the Constitution tolerates such a result. Any factual
similarity between public and private entities does not explain why the
Constitution allows the legislature to delegate legislative power to private
entities.

The dissenting Justices erroneously likened private delegation to various
local referendum cases. 49 Justice Hecht's concurring opinion in Boll Weevil
explained, however, that the U.S. Supreme Court has upheld referendum cases
only where the entire electorate voted,250 or where Congress established a
standard applicable to all but imposed a restriction that the standard would take
effect only when those affected opted for its protections.2"' The U.S. Supreme

246. See, e.g., TEX. CONST. art. IV, § 22; art. V, § 31.
247. Boll Weevil, 952 S.W.2d at 494-95.
248. See discussion supra Part II.
249. Boll Weevil, 952 S.W.2d at 500.
250. Id. at 488.
251. Currin v. Wallace, 306 U.S. I, 15-16 (1939).
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Court has not upheld legislation in which only selected portions of the
electorate exercised the franchise.252 Characterizing such a referendum as a
condition of the regulation, not a delegation of legislative power, the U.S.
Supreme Court has upheld instances in which a city establishes a prohibition
but allows those affected to remove the prohibition by majority vote.253 The
private entity does not make or enforce the law. The referendum cases
therefore do not serve as precedent to allow delegation to private entities.

The court also explained that delegations are appropriate because a
reviewing agency is accountable.2"4 As noted earlier, however, as a practical
matter the reviewing agency may lack the ability or will to supervise the
private entity. Perhaps more importantly, the accountability has shifted further
down one level from the officials for whom the people actually vote. Where
the legislature delegates authority to a government agency, the legislature
directly reviews the actors. Private delegation, however, in which the agency
reviews the entity's -actions, further removes the persons taking actions from
those whom the people elected. The legislature supervises the agency, and the
agency supervises the private entity. This buffer makes accountability
inherently more difficult to obtain and further distances the actual regulators
from their legislative supervisors. Additionally, why does a reviewing
agency's accountability bear on whether the legislature may delegate
legislative power to private entities? While one might argue that practical
necessity renders such delegations useful in specific instances, one must admit
that the entire theory allowing delegation to government agencies rests upon
policy rather than legal considerations. The Constitution does not mention
delegating legislative power to statutory agencies. Courts simply have
sanctioned it in recognition of practical factors such as the legislature's
inability to address all details (the court's aforementioned "law of necessity").
Now the court offers that the same practical reasons allow delegation to non-
governmental entities as to those within the government. The fact that a
government agency, rather than the voters, may review the private entities'
actions represents nothing more than a policy justification incompatible with
the Constitution's actual text.

Justice Abbott's dissent in FMProperties incorrectly accuses the majority
of seeking to prevent the empowerment of private individuals. 2" This does not
particularly explain why the Constitution allows the legislature to confer
legislative power on private entities. Again, this represents a policy rather than
a legal consideration. The Constitution describes exactly how private
individuals may become empowered-they may vote for representatives who
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exercise law-making power, and they may petition the government for
redress.256 Any power beyond that constitutes legislative power and allowing
private individuals to possess that power goes beyond merely interpreting the
Constitution. The legislature need not delegate legislative power to empower
private individuals. The legislature, through the APA and other enabling acts,
has required agencies to consider and to respond formally to citizen input
before enacting rules. These provisions allow thorough and pervasive private
citizen involvement.257 One cannot imagine an agency undertaking a major (or
even minor) policy initiative without substantial private participation followed
by judicial review. The legislature has also enacted many statutes that
empower private individuals, such as the Open Meetings and Open Records
Acts. The Constitution intends for the legislature, not private entities, to
exercise legislative power, and the desire that private individuals possess that
power should not overcome constitutional requirements,

Finally, Justice Abbott predicted that the majority decision in FM
Properties would lead to increased regulation and reduced private
participation. 58 Again, that represents a policy concern rather than a legal
issue. Even so, the opinion cited no facts to support that proposition. This
argument also ignores what the private entities would be doing. Private
entities would need to regulate to fulfill their mission, just as do government
agencies. The question at issue here is not the degree of regulation that will
occur, but instead which body will enact the regulation. One could also argue
that delegating power to private entities will increase regulation. As agencies
must devote more time to supervising private entities, one could reasonably
expect that they must enact more rules to announce the manner by which they
will supervise the private entity.2 9 One may additionally expect greater
agency action as it must familiarize itself with the entity's actions and consider
affected parties' appeals. When considering the totality of the supervising
agency's regulations and those of the private entity regulating an industry,
delegation to private entities may actually increase the total regulatory activity.
Thus, the assertion that limiting delegation to private entities may lead to more
regulation does not necessarily follow.

The various acts the court viewed as past private delegations, which the
dissents argue the majority opinions threaten, do not necessarily constitute
delegations of legislative power. Priests performing marriages do not set
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policy nor define who can become married and under what circumstances.
Persons seeking to marry must obtain a state license. The celebrant simply
performs the service and certifies that the married parties have met the state
standards. Therefore, the celebrant essentially engages in an enterprise that
state action has made necessary, akin to an auto mechanic performing state
vehicle inspections. As noted earlier, these and other public enterprise
examples do not amount to legislative power.2" Simply carrying on a business
with public implications or sponsorship does not constitute making, altering,
or repealing laws. The professional standards example (relying on national
certification agencies) does not involve the legislature ceding its authority to
the association, or granting the association a carte blanche to change standards.
Rather, as the Austin Court of Appeals has observed, the legislature simply
determines that it should adopt an outside body's standards as the state
standards, which does not constitute a delegation.26" ' The federal courts view
this matter similarly, finding that a state agency's conformance to a private
body's standards does not mean that the private body's actions are those of the
state or that the state has ceded its authority to the private body.262

The private schools example requires more explanation. Although the
Constitution requires the legislature to provide an efficient system of public
schools,263 the Constitution does not require compulsory school attendance.
In 1 876, few public or private schools existed. To the contrary, compulsory
school attendance requirements resulted from legislative enactments beginning
in 1916.2" The Constitution's framers did not, however, prohibit private
schools, though they must have been well familiar with Catholic schools. As
such, the legislature merely carved out an exemption to the school attendance
requirements for private schools that it had itself created. 6, Private schools
and other educational alternatives such as home schooling still must provide
a bona fide education to qualify for the statutory exemption. 266 In any case, the
historic development of school attendance laws shows that private schools
simply represent an opt out provision for citizens to choose rather than sending
their children to the public schools. The private school curriculum must
provide a "real" education, and not simply represent a sham to avoid
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compulsory school attendance laws.267 As such, opting to attend a private
school simply represents an alternative means to comply with statutory
requirements, not a delegation of legislative power to private schools or
parents whose children attend such schools.

The dissenting justices also argued that foreclosing delegation to private
entities would impair the rights of utility companies to exercise eminent
domain power.26 Similar to the other examples, the right to condemn land
forcibly in particular instances does not constitute the power to make, alter, or
repeal laws. No utility company has decided whether it should possess
eminent domain rights, nor has a private company defined the conditions under
which it may exercise those rights. Instead, the utility company simply
exercises rights conferred by the legislature. Just like all other citizens who
must decide whether their actions conform to law, utility companies only
decide whether the law permits them to acquire particular properties. These
decisions concern whether they need the property at issue to conduct business.
The utility company does not possess authority under law to grant its own
exceptions, to render binding interpretations on whether the law applies to it,
or to unilaterally determine the compensation it must pay. Utility companies
also possess special public status that sets them apart from the usual private
actor. While they remain private companies and their property and revenue is
not considered public property,269 utilities must serve every customer eligible
for service, they must provide service on non-discriminatory terms, and they
must charge only reasonable and non-discriminatory rates.27

' Additionally, the
legislature has subjected utility companies to highly detailed regulation,
affecting virtually all aspects of their operations. For example, utilities must
secure approval for all use of municipal property, they must secure licenses
from state regulatory agencies and franchises from municipalities, they must
charge only rates approved by regulators, and, in many instances, may operate
facilities only after securing regulatory approval. 7' Further, in most cases, a
utility may operate facilities on property acquired through eminent domain
only after securing regulatory approval, which generally involves an analysis
of specific need.272 This substantially tempers utility eminent domain rights,
as a utility will be loath to acquire property without regulatory approval for the
facilities it hopes to install, and the regulatory agencies must determine that the
facilities are necessary for the public interest. Accordingly, any notion that
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utilities exercise legislative power is substantially tempered by their inherent
public nature and the pervasive regulatory scheme under which they operate.

VI. CONCLUSION

Applying the non-delegation law to analyze delegation to private entities
is inappropriate because it ignores the inherent distinctions between public and
private entities. The test provides little if any guidance to legislators, private
entities, and the regulated community, and masks what ultimately is a
subjective evaluation of how many constitutional checks and balances a court
will accept before it finds a delegation objectionable. The test rests ultimately
on policy, rather than legal grounds. Finding that private entities may not
exercise legislative power would not exclude them from participating in the
regulatory process or making their expertise available to regulators. Indeed,
the Constitution guarantees the right of private entities to petition government,
and the legislature has provided amply for citizen participation in regulatory
decision-making. If private entities must exercise legislative power, then the
people of Texas should expressly authorize them to do so through adopting a
constitutional amendment. Until then, only public officials accountable to the
people should possess legislative power.


