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I. INTRODUCTION

What could be more competitive than a no-holds-barred game of poker
in a smoky Texas saloon? The players hold their cards close to their vests,
ever wary that if one of their competitors sees their cards, that competitor will
gain an unfair advantage. The hand concludes, one player wins, and then all
the players turn their cards over so everyone at the table knows, for future
reference, whether any player was bluffing or-at risk of great bodily harm-
was cheating. Play then resumes with the next hand, during which time cards
and strategies are again closely-held secrets until all is revealed at the
conclusion of the hand.

In contrast, envision a game where all players were required to hold their
cards face-up during the entire game. Such a game would lose all elements of
strategy and card-playing acumen. Winners and losers would be determined
solely by the luck of the draw. Few would play such a game. Competition
requires an atmosphere of protection of proprietary information and
competitive strategies.

In the corporate world, a significant body of law has developed
surrounding the ownership of proprietary information and competitive
strategies through the principles of trade secrets and the protection of
competitively sensitive information.' Beginning in 1995, the historic
monopolies of vertically-integrated electricity utilities2 in Texas began the
transition to a competitive electric market. During the transition to a
competitive market, electric utilities, new market participants, and the
governing regulators have disputed the level of protection that should be
granted to information that various market participants have characterized as
competitively sensitive.4

Recently, the Public Utility Commission of Texas (PUCT or
Commission) adopted rules requiring wholesale electric market participants
to provide to the Commission the details of each wholesale power transaction

1. See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002 (1984).
2. In this article, unless specifically stated otherwise, the term "electric utility" is used generically

to describe those entities providing electric service as the context dictates. It is not intended to incorporate
the specific definitions set forth in the governing Texas or federal statutes.

3. See Act of May 12, 1995, 74th Leg., R.S., ch. 231, 1995 Tex. Gen. Laws 2017, repealed by
Act of May 8, 1997, 75th Leg., R.S., ch. 166, 1997 Tex. Gen. Laws 1018 (PURA 95) (introducing
wholesale competition into the Texas market in 1995); see also Act of May 27, 1999, 76th Leg., R.S., ch.
405, 1999 Tex. Gen. Laws 2543 (Senate Bill 7) (adopting retail competition in 1999).

4. See, e.g., Public Utility Commission of Texas Project No. 21083, Cost Unbundling and
Separation of Utility Business Activities, Including Separation of Competitive Energy Services and
Distributed Generation where market participants and the staff of the Commission sparred over the level
of protection to be granted certain competitively sensitive information during the restructuring of the Texas
retail electric market. The briefs and reply briefs of the interested parties, dated as of October Is, 1999,
and October 25, 1999, respectively, are available at http://www.puc.state.tx.us/interchange/index.cfm.
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via quarterly reports.5 The reporting rule allows market participants to claim
that certain information should not be disclosed by the Commission to the
public, but the extent to which the PUCT will agree with such claims is an
open question. In this article, the authors address the tension between market
participants and regulators regarding whether playing poker with your cards
"face up" is appropriate or lawful in the Texas competitive electricity market.

II. A BRIEF HISTORY OF ELECTRIC REGULATION, COMPETITION, AND
RESTRUCTURING IN TEXAS

A. The Public Utility Regulatory Act of 1975

Prior to 1975, Texas had no centralized, state-wide regulation of electric
utilities.6 Municipalities possessed regulatory authority, but only within their
corporate limits.7 In 1975 the Texas Legislature adopted the Public Utility
Regulatory Act (PURA),8 which subjected electric utilities to full regulation
of their rates and services and the areas in which they were certificated to
provide service. 9

In 1975, electric utilities were typically vertically-integrated (i.e.,
producing power at generating plants, transmitting that power over their
transmission and distribution lines, and selling the power to their retail
customers)." Historically, aside from claims to the same geographic areas,
there was little direct retail competition between electric utilities." Prior to
the passage of PURA in 1975, certain portions of Texas were served by more
than one electric utility.' 2 Upon passage of PURA, the PUCT granted
certificates of convenience and necessity delineating the service areas for each
electric utility subject to its jurisdiction. 3 Electric utilities had the right, and

5. See 28 Tex. Reg. 7687 (2003) (codified at 16 TEX. ADMIN. CODE § 25.93) (proposed May 9,
2003).

6. See Robert A. Webb, The 1975 Texas Public Utility Regulatory Act: Revolution or
Reformation?, 13 HOuS. L. REv. 1, 3-10 (1975).

7. See id.; Jack Hopper, A Legislative History of the Texas Public Utility Regulatory Act of19 75,
28 BAYLOR L. REv. 777, 778-79 (1976).

8. Act of June 2, 1975, 64th Leg., R.S., ch. 721, Tex. Gen. Laws 2327 (codified as amended at
16 TEX. UTIL. CODE ANN. §§ !1.001-64.158 (Vernon 1998 & Supp. 2004) (PURA).

9. See PUBLIC UTILITY COMMISSION OF TEXAS, REPORT TO THE 75TH LEGISLATURE VOLUME 11,
THE SCOPE OF COMPETITION IN THE ELECTRIC INDUSTRY IN TEXAS: A DETAILED ANALYSIS 11-10 (1997),
available at http://www.puc.state.tx.us/electricreports/scope/archive.cfm.

10. See PUBLIC UTILITY COMMISSION OF TEXAS, REPORT TO THE 75TH LEGISLATURE VOLUME [,
ELECTRIC POWER INDUSTRY SCOPE OFCOMPETITION AND POTENTIALLY STRANDABLE INVESTMENT REPORT
3-4 (1997), available at htp://www.puc.state.tx.us/electric/reports/scope/archive.cfrn.

II. See Robert W. Gee & Kenton C. Grant, Regulation in the Lone Star State, in REINVENTING
ELECTRC UTILITY REGULATION 274 (Gregory B. Enholm & J. Robert Malko eds., 1995).

12. See id.
13. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 9, at I- I to 11-13.
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the obligation, to serve all customers within their certificated service areas. 14

In some areas that had previously been served by more than one utility, "dual"
and "multiple" certification resulted. 5 Only in these pockets of the state was
there any "competition" between electric utilities at the retail level, but even
there, the rates that could be offered by electric utilities were still subject to
full regulation by the PUCT. 16 As the Texas Legislature stated in PURA,
electric utilities were traditional monopolies in the areas they served. 7 Then,
in the 1990s and early 2000s, into what was essentially a vertically-integrated,
monopoly industry, competition was introduced at both the wholesale and
retail level.

B. The 1995 Changes to PURA

In 1995, the Texas Legislature passed Senate Bill 373 (PURA 95) 1"
which, inter alia, embraced wholesale competition in the Texas electric
industry and contained provisions very similar to those found in the federal
Energy Policy Act of 1992 (EPAct). 9 PURA was amended to read, in
relevant part, as follows:

The legislature finds that the wholesale electric industry, through federal,
legislative, judicial and administrative actions is becoming a more
competitive industry that does not lend itself to traditional electric utility
regulatory rules, policies, and principles and that, therefore, the public
interest requires that new rules, policies, and principles be formulated to
protect the public interest in a more competitive marketplace. The
development of a competitive wholesale electric market that allows for
increased participation by both utilities and certain nonutilities is in the public
interest.2"

Exempt wholesale generators were recognized in PURA for the first time,21

and power marketers-entities that do not own facilities but on ly buy and sell

14. See id.; see also PURA § 37.151.
15. See Gee & Grant, supra note I1, at 274.
16. See Webb, supra note 6, at 4.
17. PURA § 11.002(b); see also PUBLIC UTILITY COMMISSION OF TEXAS, supra note 9, at 11-2 to

11-4.
18. Act of June 16, 1995, 74th Leg., R.S., ch. 765, 1995 Tex. Gen. Laws 3972, repealed by Act

of May 8, 1997, 75th Leg., R.S., ch. 166, 1997 Tex. Gen. Laws 1018 (PURA 95).
19. Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776 (codified as amended in

scattered sections of2, 11, 15, 16, 25, 26, 30, 31, 33, 38, 40, and 42 U.S.C.).
20. PURA95 § 2.001(a).
21. PURA 95 § 2.0011(2). Exempt wholesale generators are entities engaged exclusively in the

business of owning and/or operating electric generating facilities and selling electric energy at wholesale
and, as a consequence, are exempt from the regulatory provisions of the Public Utility Holding Company
Act of 1935 (15 U.S.C. § 79 to 79z-6). Id.
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power at wholesale-were also included and defined.2  Wholesale
transmission "wheeling" was required of utilities, with rates, terms of access,
and conditions of service comparable to the wheeling utility's own use of its
transmission facilities. 3 But as enacted under the EPAct at the federal level,
competition was embraced by the Texas Legislature in 1995 only at the
wholesale level; competition at the retail level remained essentially
unchanged.24

C Senate Bill 7-1999

Senate Bill 7, enacted in 1999 to amend PURA, embarked Texas upon
the process to retail competition.25 Full retail competition began for most
investor-owned utilities-which serve the great bulk of the retail customers
and load in Texas--on January 1, 2002.26 Among other provisions, Senate
Bill 7 required each traditional investor-owned, vertically-integrated electric
utility to separate its functions and assets, as applicable, into a competitive
power generation entity, a competitive retail electric provider, and a regulated
transmission and distribution utility by the start of retail competition on
January 1, 2002.27 Additionally, electric utilities were authorized to use
securitization financing to recover regulatory assets and stranded costs
resulting from unbundling and the advent of competition.28

By the spring of 2000, initial disputes over the public disclosure of
competitive information arose between market participants, the PUCT, and
TXU Electric Company (TXU) in the context of TXU's proceeding at the
Commission to securitize and unbundle pursuant to the provisions of Sections
39.051, 39.201, and 39.303 of PURA. 29 Because of the exigencies at that
time for the docket to proceed without delay, a settlement was brokered
regarding the treatment and protection of confidential information in TXU's

22. PURA 95 §§ 2.0011(3), 2.053, 2.054.
23. PURA 95 §§ 2.056, 2.057. See generally Public Util. Comm'n v. City Pub. Serv. Bd., 53

S.W.3d 310 (Tex. 2001) (explaining that PURA gives the Commission the broad power to determine and
regulate wholesale service rates over certain electric utilities).

24. See North Star Steel Tex., Inc. v. Entergy Gulf States, Inc., 33 F. Supp. 2d 557, 563 (S.D. Tex.
1998).

25. See PURA § 39 (providing the primary restructuring provisions of Senate Bill 7); see also
Cecily Gooch & Bill Moore, Electric Restructuring Legislation in Texas, COMMITTEE NEWSLETTER
(A.B.A Section of Environment, Energy, and Resources, Energy Industry Restructuring, Finance, Mergers,
and Acquisitions Committee), May 2002 (discussing the provisions of Senate Bill 7 and the competitive
retail transition in Texas).

26. PURA § 39.102(a).
27. PURA § 39.051.
28. PURA §§ 39.201, 39.301-.313.
29. See, e.g., Application of TXU Electric Company for Approval of Unbundled Cost of Service

Rate Pursuant to PURA § 39.201 and Public Utility Commission Substantive Rule § 25.344, PUCT Docket
No. 22350, Response to the Intervenors' Motions to Compel Production of TXU Electric's Privileged
Material (May 2, 2000), available at http://www.puc.state.tx.us/interchange/index.cfm.
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securitization and unbundling case.3° Consequently, the clashing interests of
some electric market participants to protect confidential information and the
Commission's and other parties' desire to mandate the public disclosure of
certain market data has been argued and debated, but not fully litigated.

Against that backdrop, as the competitive wholesale and retail markets
are developing in Texas, the PUCT recently issued a rule that squarely raises
the issue of potential public disclosure of detailed information regarding
wholesale power transactions.3

lII. PUCT SUBSTANTIVE RULE 25.93

On August 15, 2003, the Commission signed an order adopting PUCT
Substantive Rule 25.93 requiring wholesale electric market participants to file
quarterly transaction reports.32 The rule specifically requires each wholesale
seller of electricity to submit to the Commission details of each wholesale
electricity transaction, including the identity of the customer, type and
quantity of the product, the price and total transaction charges, and
information about where the power was generated, delivered, and received.3

If a party deems any of the required information to be confidential, such
information must be filed with the Commission with a written explanation for
the legal authority supporting a restriction from public disclosure.34 Pursuant
to the rule, unresolved written requests from the public for the confidential
information are to be processed pursuant to the provisions of the Texas Public
Information Act (TPIA).3' If the Commission desires to publicly release
information on its own accord (absent a request from the public), the rule
provides that the Commission Staff can seek to determine the validity of a
claim of confidentiality through a PUCT contested-case proceeding. 36 The
rule further provides that competitive information can be provided to a
member of the Texas Legislature if requested.37

Because reporting has not yet begun under PUCT Substantive Rule
25.93, the protection that may ultimately be afforded competitive wholesale

30. See Application of TXU Electric Company for Approval of Unbundled Cost of Service Rate
Pursuant to PURA § 39.201 and Public Utility Commission Substantive Rule § 25.344, PUCT Docket No.
22350, Letter to Commissioners Re: To Inform That All Parties That Filed Motions to Compel Related
to Material Claimed to be Confidential Have Reacheda Compromise Settlement (May 8,2000), available
at http://www.puc.state.tx.us/interchangeindex.cfm.

31. See 28 Tex. Reg. 7687 (2003) (codified at 16 TEx. ADMiN. CODE § 25.93) (proposed May 9,
2003) [hereinafter PUCT Subst. R. 25.93].

32. Id.
33. Id. § 25.93(d).
34. Id. § 25.93(g).
35. Texas Public Information Act, TEx. GOV'T CODE ANN. § 552.001-552.021 (Vernon 1994 &

Supp. 2002) [hereinafter TPIA]; PUCT Subst. R. 25.93(g)(2).
36. § 25.93(g)(3).
37. Id. § 25.93(g)(I).



WHO WILL PLAY POKER IN THE TEXAS SALOON

transaction data through the actions of the Commission, the Office of the
Attorney General, or the courts, is currently unresolved. It is clear from the
Commission's discussion in the preamble to the published rule, however, that
the Commission is skeptical of any level of confidentiality that should be
afforded to wholesale market data. 8 In response to comments questioning the
Commission's authority to require and make publicly available competitive
information, the Commission declared its authority to "decide whether
information is competitively sensitive under PURA."39 The Commission
elaborated its belief that "making market-related information available to the
public in a timely manner is a necessary part of immunizing a well-tempered
marketplace from the dangers of market power abuses," and that
"[t]ransparency is essential to the market's ability to police itself..."o

As discussed in detail below, implementation of PUCT Substantive Rule
25.93 and the potential public disclosure of competitive market data related
to such implementation places a renewed emphasis on thoughtful evaluation
of the legal protection that is afforded such information and the policy
implications of public disclosure of competitive market data.4 '

IV. LEGAL PROTECTIONS AFFORDED TO COMPETITIVE INFORMATION

Public disclosure of proprietary information related to specific sales of
electricity in a competitive market would violate established Texas law
governing the protection of confidential information. 2 Certain information
concerning electric sales, including customer identities, pricing and quantity
data, duration and delivery points, and unique terms and conditions is
competitively sensitive, trade secret, confidential commercial and financial
information. PURA and the TPIA should protect such information from public
disclosure."3

38. 28 Tex. Reg. 7692 (2003); see also Jeffrey T. Pender, Whether Information Contained in
Power Sales Agreements is Protected from Public Disclosure as "Competitively Sensitive Information"
Under the Public Utility Regulatory Act, as Trade Secrets, or as Information Excepted from Disclosure
Under the Public Information Act, State Bar of Texas Public Utility Law Section Annual Meeting and
Seminar (Aug. 22, 2003) (on file with the authors) (questioning, by a Commission staff member, whether
information contained in power sales agreements should be protected from public disclosure).

39. 28 Tex. Reg. 7692 (2003).
40. Id.
41. See infra Parts IV-VI.
42. See PURA §§ 39.001(b)(4), 39.155(a); TPIA § 552.110.
43. See PURA §§ 39.001(b)(4),39.155(a); TPIA § 552.110.
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A. Legislative Protection of Confidential Electric Market Information

PURA unambiguously establishes that it is in the public interest of the
State of Texas to ensure the integrity of the competitive process through the
protection of competitively sensitive information:

The Legislature finds that it is in the public interest to ... protect the
competitive process in a manner that ensures the confidentiality of
competitively sensitive information during the transition to a competitive
market and after the commencement of customer choice."

In order to enable the public interest to be fulfilled, the Texas Legislature
also included several specific directives in PURA mandating that the PUCT
maintain the confidentiality of certain types of information related to the sale
of electricity. First, when the Legislature granted the PUCT the authority to
require reporting of wholesale power sales, which provides the primary
authority for PUCT Substantive Rule 25.93, it directed the Commission to "by
rule prescribe the nature and detail of the reporting requirements and...
administer those reporting requirements in a manner that ensures the
confidentiality of competitively sensitive information."4 Second, the PUCT
is required to use information provided by retail electric providers (REPs) for
the purpose of acquiring a REP certification "in a manner that ensures the
confidentiality of competitively sensitive information." '46 Third, the
Legislature mandated that the PUCT protect customer consumption and credit
information.47

Thus, the Legislature directed that in order to protect the competitive
process, competitively sensitive information is to remain confidential during
the transition to customer choice and thereafter. Ensuring the confidentiality
of competitively sensitive information requires that such information not be
disclosed to those in a position to make competitive use of that information.
Of course, to apply the Legislature's directive, a necessary threshold inquiry
is "what is 'competitively sensitive information"'?

To date, the Texas courts have not been asked to specifically define
competitively sensitive information in the context of PURA and the
competitive electric market.48 However, prior Texas decisions and decisions
from other jurisdictions guide the analysis concerning how such information
should be defined and protected. Specifically, the established case law
describes "competitively sensitive information" as information that is not

44. PURA § 39.001(b)(4) (emphasis added).
45. PURA § 39.155(a) (emphasis added).
46. PURA § 39.352(f).
47. PURA §§ 17.004(a)(6), 39.101(a)(2).
48. See Pender, supra note 38, at 1-2.
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publicly known and that, if released to an entity's competitors, would confer
on those competitors a competitive advantage that would be detrimental to the
entity's market position or that would negatively affect its ability to bargain
freely in the marketplace. 49 Thus, information concerning sales of electricity
data that, if disclosed, would reveal the market position or competitive
strategies of a competitive market participant cannot be reasonably considered
anything but "competitively sensitive information."

Competitors in the electric sales industry, as well as sophisticated electric
customers, would be in an advantageous competitive position vis-i-vis the
electric market if they had access to customer identities, pricing and quantity
information, and other detailed contractual terms and conditions of contracts
and transactions concerning sales of electricity. Such data constitutes the core
of proprietary and competitively sensitive information of the competitive
electric markets and, as discussed in more detail below with regard to
protection of trade secrets and confidential commercial and financial
information, the information can safely be presumed to be unknown to the
competitors of market participants and is closely guarded by market
participants.5" Sections 39.001(b)(4), 17.004(a)(6), 39.101 (a)(2), 39.155(a),
and 39.352(f) of PURA mandate protection of the integrity of the competitive
process by ensuring the confidentiality of competitively sensitive information
(i.e., the withholding of competitively sensitive information from competitors,
potential competitors, and customers that could use the information in a
manner that would be harmful to the market, other sellers, customers, and the
competitive process)."

B. Protections Under the Texas Public Information Act

In general, the TPIA provides that information filed with the Commission
(or any other public agency) is to be made available to the public.5"
Confidential and proprietary information, however, is expressly protected

49. See, e.g., General Portland, Inc. v. LaFarge Copee S.A., 1981 WL 1408, at * 10 (N.D. Tex.
1981) (explaining that "competitively sensitive" information includes data that could "allow a competitor
to gain a competitive advantage ... and thereby destroy" the market position of the entity to whom the
information relates); Burlington N.R.R. v. Southwestern Elec. Power Co., 905 S.W.2d 683, 685 (Tex.
App.-Texarkana 1995, no writ) (explaining that "competitively sensitive" contract term includes a term
that, if revealed to competitors or customers, would negatively affect the ability to bargain freely in the
marketplace); State v. Mid-America Dairymen, Inc., 1997 WL 669970, at *5 (Tex. Dist. 1997) (explaining
that "competitively sensitive information" means information that is not public and could be used by a
competitor or a supplier to make production, pricing or marketing decisions, including, but not limited to,
information relating to costs, capacity, distribution, marketing, supply, market territories, customer
relationships, the terms of dealing with any particular customer, and current and future margins or prices,
including discounts, slotting allowances, bids or price lists).

50. See infra Part 1V.B.
51. See PURA §§ 39.001(b)(4), 17.004(a)(6), 39.101(a)(2), 39.155(a), 39.352().
52. TPIA § 552.021.
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from public disclosure under two exceptions to the TPIA 3 Section 552.101
grants a general exception for information deemed confidential by
constitutional law, statutory provision, orjudicial decision.54 Because PURA
provides that competitively sensitive information related to the competitive
retail and wholesale electric markets should be treated in a manner that
ensures its confidentiality, Section 552.101 of the TPIA should protect such
information from disclosure. Furthermore, another provision of the TPIA,
Section 552.110, provides an exception from public disclosure for trade
secrets and other "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was
obtained . . .,,"

The exceptions provided to third-party information by Sections 552.101
and 5 52.110 of the TPIA are mandatory.56 Accordingly, the Commission does
not have the discretion under the TPIA to release third-party information that
is protected by Sections 552.101 and 552.110. 7 Furthermore, the
unauthorized release of confidential information is prohibited by law as a
misdemeanor criminal offense and considered to be official misconduct. 8

Despite the strength of the Legislature's repeated directives for ensuring
the confidentiality of competitively sensitive information, at least one
commentator has argued that the PUCT retains discretion to balance the
interests of more "transparency" against the interest of maintaining the
confidentiality of competitively sensitive information. 9 However, that
analysis does not address the argument that the Legislature eliminated any
"balancing" discretion by clearly directing that the PUCT must implement the
competitive market in only one way-"in a manner that ensures the
confidentiality of competitively sensitive information."6

1. Information Considered Confidential by Law

Section 552.101 (a) of the TPIA prohibits the release of "information
considered to be confidential by law, either constitutional, statutory, or by
judicial decision."61 In analyzing whether a statute confers confidentiality

53. TPIA §§ 552.101, 552.110.
54. TPIA § 552.101.
55. TPIA § 552.110(b).
56. Tex. Att'y Gen ORD-665, at 2 note 5 (2000). "Discretionary exceptions are intended to protect

only the interests of the governmental body, as distinct from exceptions which are intended to protect
information deemed confidential by law or the interests ofthird-parties." Id.

57. Id.
58. TPIA § 552.352.
59. See Pender, supra note 38, at 2, 5.
60. PURA § 39.001(b)(4).
61. TPIA § 552.101(a).
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such that it can be incorporated by Section 552.101(a) of the TPIA, the
language of the relevant statute controls the scope of the protections.6" To fall
within the provisions of Section 552.101(a), a statute must explicitly require
confidentiality; confidentiality will not be inferred from the statutory
structure.63

As discussed above, the Texas Legislature declared that it is in the
public interest to protect competitively sensitive information in Section
39.001 (b)(4) of PURA and expressly mandated that the Commission maintain
the confidentiality of certain information in Sections 17.004(a)(6),
39.101 (a)(2), 39.155(a), and 39.352(f) of PURA.' In a recent Open Records
Letter Ruling that was not appealed to the courts, the Office of the Attorney
General determined that the public interest determination of Section
39.001(b)(4) of PURA did not explicitly make information confidential.65

Nonetheless, the Attorney General specifically recognized that Section
39.001 (b)(4) of PURA "indicates that there is a public interest in protecting
competitively sensitive information. 66 Furthermore, it appears that the parties
involved in the TPIA request that triggered the ruling did not argue the
applicability of the more specific provisions of PURA (Sections 17.004(a)(6),
39.101 (a)(2), 39.155(a), and 39.352(f)), which direct the PUCT to treat certain
information in a confidential manner, as none of those provisions were cited
in Open Records Letter Ruling 2002-3953.67

In contrast, in another recent Open Records Letter Ruling, the
Attorney General specifically considered the directives of Sections
17.004(a)(6) and 39.101(a)(2) of PURA to confer confidentiality for the
purpose of Section 552.101(a) of the TPIA.6s In Open Records Letter Ruling
2002-5755, the Attorney General found that third-parties did not meet their
burden of showing how the disclosure of certain customer information would
violate the confidentiality requirements of Sections 17.004(a)(6) and
39.101 (a)(2). 69 In doing so, however, the Attorney General implied that those
sections of PURA could be used to confer confidentiality upon certain
information-just not the specific information argued by the parties in that
case.

70

62. See Tex. Att'y Gen. ORD-478, at 2 (1987).
63. See Tex. Att'y Gen. ORD-465, at 4-5 (1987).
64. See supra Part V.A.
65. Tex. Att'y Gen. ORL-3953 (2002). "Although [Section 39.001(bX4)] indicates that there is

a public interest in protecting competitively sensitive information, it does not explicitly make information
confidential." Id.

66. Id. at 4.
67. See id.
68. Tex. Att'y Gen. ORL-5755 (2002).
69. Id. at 3.
70. Id. at 6.
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In sum, the combined weight of the Legislature's clear policy
statement in support of confidentiality for competitively sensitive information
in PURA Section 39.001(b)(4), along with the four express, specific, and
mandatory statements in PURA Sections 17.004(a)(6), 39.101(a)(2),
39.155(a), and 39.352(f) that the PUCT shall implement the competitive
market in a manner that ensures the confidentiality of such competitively
sensitive information, provides a strong indication that the Legislature has
determined that competitively sensitive information in the electric industry
should be considered confidential as a matter of law and that, therefore, such
information should be excepted from disclosure pursuant to Section
552.101 (a) of the TPIA.

2. Trade Secret Information

Section 552.110(a) of the TPIA prohibits the release to the public of
trade secrets submitted by third parties to a regulatory agency.7' Trade secrets
have been defined by the Texas Supreme Court using the definition found in
the Restatement of Torts:

A trade secret may consist of any formula, pattern, device or compilation of
information which is used in one's business, and which gives him an
opportunity to obtain an advantage over competitors who do not know or use
it. It may be a formula for a chemical compound, a process of manufacturing,
treating or preserving materials, a pattern for a machine or other device, or a
list of customers.72

The Texas Attorney General has likewise recognized the Restatement
definition of trade secrets as the appropriate standard.7 3 The Restatement lists
six factors to be considered when determining whether information constitutes
a trade secret:

(I) the extent to which the information is known outside of [the company's]
business;
(2) the extent to which it is known by employees and others involved in [the
company's] business;
(3) the extent of measures taken by [the company] to guard the secrecy of the
information;
(4) the value of the information to [the company] and to [its] competitors;
(5) the amount of effort or money expended by [the company] in developing
the information; and

71. TPIA§552.110(a).
72. Restatement of Torts § 757 cmt. b (1939) (emphasis added).
73. See Tex. Att'y. Gen. ORD-552, at 2 (1990).
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(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.74

The determination of whether information is a trade secret is often a
question of fact.75 Parties desiring to protect information from disclosure are
required to make a prima facie case that the information is in fact trade secret
information as evaluated according to the six factors listed above.76 However,
a comparison of the stated factors to detailed information regarding electric
sales, including customer identities, pricing and quantity information, delivery
points, and other unique terms and conditions, supports a determination that
the data would likely be protected as trade secret information.

Typically, this type of information is not known outside of a selling
company and is treated with extreme care inside the company. Moreover, the
information would be valuable to a competitor precisely because it is
competitive information that is generally not known by or shared with one's
competitors, and because it would be impossible for the competitor to develop
such information on its own. Contractual and transactional information
concerning sales of electricity could be used by a competitor to design similar,
competitive products and services, but with intentional material differences.
These variances could mean the difference between a winning bid and a losing
bid. Given the fact that the electric commodity sold by all sellers is the same,
service and product differentiation, along with price, are the key competitive
advantages that a specific seller can offer. The development of a new product
or service option is costly in time, expertise, programming, risk analysis,
training and creating new sales materials. Sellers spend considerable time and
money developing their services and products.

A trade secret need not be a patentable device or process; when an
entity has made an effort to keep information important to its business from
competitors, trade secret protection is warranted.77 Texas courts have ruled
that items such as customer lists, pricing information, client information,
customer preferences, buyer contacts, and market strategies have all been
shown to be trade secrets.78

In addition, Texas Attorney General Open Records Decisions clearly
support the trade secret nature of customer information, pricing and quantity
information, and detailed terms and conditions of contracts and transactions.79

In Open Records Decision No. 552, the Attorney General held that customer

74. Id. at 2-3.
75. ld. at 2.
76. Id. at 3.
77. See T-N-T Motorsports, Inc. v. Hennessey Motorsports, Inc., 965 S.W.2d 18, 22 (Tex. App.

-Houston [Ist Dist.] 1998, no writ).
78. See Evan's World Travel, Inc. v. Adams, 978 S.W.2d 225, 231 (Tex. App.-Texarkana 1998,

no writ).
79. See Tex. AU'y Gen. ORD-552 (1990); Tex. Att'y Gen. ORD-541 (1990).

2004]



50 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 5:37

lists were trade secrets that are exempt from disclosure because the
information was valuable to the company, the company had taken steps to
ensure its secrecy, and, if disclosed, the customer lists could be combined with
publicly-available information contained in other company filings to ascertain
contract and pricing information."0 The Attorney General held in Open
Records Decision No. 541 that contractual provisions regarding the particular
terms of business transactions, such as the rate for service, the service volume
amounts on which those rates are based, the bases for adjusting the service
rates, and the applicable service standards are protected trade secret
information because if a competitor obtained such information, that
competitor could determine the methodology and structure of the company's
pricing and gain an advantage in bidding for future contracts." This decision
is directly applicable to the pricing, quantity, delivery points, and other unique
terms and conditions of electric power transactions and structured contracts
that are unknown to competitors and competitively sensitive. If every
competitor could discern every other competitor's purchase and sale details
(i.e., their market position), then the fundamental nature of the competitive
market would be irreparably undermined.

Notably, in addition to the analysis related to the Restatement of Torts
definition of a trade secret, PURA also specifically instructs the Commission
to consider "customer names and addresses, prices, individual customer
contracts, and expected load and usage data" that is required to be filed by
regulated utilities in tariff filings regarding non-competitive activities as
"highly sensitive trade secrets... [that are] not subject to disclosure under the
[TPIA]. ' '82 If such data related to non-competitive activities is considered to
be trade secret information, then certainly the data is also trade secret
information with regard to competitive sales of electricity.

3. Confidential Commercial and Financial Information

Section 552.110(b) of the TPIA exempts from public disclosure
"[c]ommercial or financial information for which it is demonstrated based on
specific factual evidence that disclosure would cause substantial competitive
harm to the person from whom the information was obtained." '83 This section
was amended by the Texas Legislature in 1999 to remove the requirement that
the information also be privileged or confidential by statute or judicial
decision to be exempted from disclosure.84 The relaxed standard more

80. Tex. Att'y. Gen. ORD-552 (1990).
81. Tex. Att'y. Gen. ORD-541 (1990) (emphasis added).
82. PURA § 32.101(c).
83. TPIA § 552.110(b).
84. Act of Sept. 1, 1999, 76th Leg., R.S., ch. 1319, § 7, 1999 Tex. Gen. Laws 4500, 4503.
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comprehensively protects commercial and financial information in order to
foster competition.

There are two elements to showing substantial competitive harm: (1)
the entity actually faces competition; and (2) substantial competitive injury
would likely result from disclosure." The first prong of the substantial
competitive harm test is satisfied by the fact that sales of electricity are made
in a market that the Legislature has directed must be competitive and thus,
sellers actually face competition for such sales.8 6 The second prong is
satisfied because, as discussed in detail above, public disclosure of
information related to contracts and transactions-including customer
identities, pricing and quantity information, and unique terms and conditions
-would cause substantial harm to the competitive position of the reporting
entities by revealing to competitors the current and future positions of the
reporting party.87 Such disclosure would give competitors and customers an
unfair competitive advantage over the reporting entity in future negotiations,
bidding, sales, and purchase transactions.8 Accordingly, the reporting entity
could experience a loss in sales and/or revenues. 9

Several Attorney General opinions directly support a determination
that information related to contracts and transactions, including customer
identities, pricing and quantity information, and unique terms and conditions,
is confidential commercial and financial information for which disclosure
would cause substantial competitive harm. For example, in Open Records
Decision No. 541, the Attorney General prohibited public disclosure of
confidential business information in a railroad transportation contract,
including information such as the rate for service, the service volume amounts
on which those rates are based, the bases for adjusting the service rates, and
the applicable service standards, because, if disclosed, it would subject the
company to substantial competitive harm because it would allow competitors
to know the company's pricing strategies and thus gain an advantage in
bidding." The same would be true if sellers of electricity were required to
reveal to all market participants their customer identities, pricing and quantity
information, delivery point information, and other unique terms and
conditions related to transactions and contracts. The Attorney General also
recently found in Open Records Letter Ruling 2002-4570 that certain
information included in a bid proposal, including pricing and customer
information, is confidential commercial and financial information because

85. Tex. Att'y. Gen. ORD-639 (1996) (citing Sharyland Water Supply Corp. v. Block, 755 F.2d
397, 399 (5th Cir. 1985), cert. denied, 471 U.S. 1137 (1985)).

86. PURA § 39.001(a).
87. See supra Part IV.B.2.
88. Id.
89. Id.
90. Tex. Att'y. Gen. ORD-541 (1990) (emphasis added).
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revealing it would allow competitors to adjust their bids against the entity in
future procurements for similar equipment and, accordingly, the entity could
lose future sales because a competitor would have "enhanced knowledge" of
the cost-basis of the entity's services.9" In sum, information regarding the
electric sales of a competitive market participant is confidential commercial
and financial information that the Commission may not lawfully disclose
under the TPIA.

C. The Legal Applicability of FERC's Reporting Requirements in ERCOT

The Federal Energy Regulatory Commission (FERC) requires the
reporting and public disclosure of information concerning wholesale electric
contracts and transactions with regard to FERC-jurisdictional wholesale
electricity sales.92 The FERC did not yield to arguments claiming
confidentiality issues that were raised during the FERC rulemaking on these
reporting requirements.93 However, the basis upon which FERC dismissed
such confidentiality claims are not applicable to wholesale sales of electricity
in the Electric Reliability Council of Texas (ERCOT) 4 region due to
fundamental jurisdictional differences.

FERC has regulatory jurisdiction over sales of electric energy at
wholesale in interstate commerce.95 Most wholesale power sales within the
United States are FERC-jurisdictional due to the fact that the power grid
crosses state boundaries and thus wholesale sales that are conducted across
that grid are considered to be sales in interstate commerce. However, such
transactions on the ERCOT system are considered to be intrastate in nature
and thus not FERC-jurisdictional pursuant to section 212 of the Federal Power
Act (FPA). 9 As the U.S. Supreme Court has explained, "[I]t is only in Hawaii
and Alaska and on the 'Texas Interconnect'-which covers most of that State
-that electricity is distributed entirely within a single state. In the rest of the
country, electricity that enters the grid immediately becomes a part of a vast
pool of energy that is constantly moving in interstate commerce." '97

91. Tex. Att'y Gen. ORL-4570 (2002) (noting, however, that because the bid involved procurement
by a governmental agency, certain pricing information would be required to be released if the bid was
successful because of the public interest in disclosure of prices related to government contract awards). Id.

92. See Revised Public Utility Filing Requirements, Order No. 2001, 67 Fed. Reg. 31,043, FERC
Stats. & Regs. 131,127 (April 25,2002) [hereinafter FERC Order 2001]; reh g denied, Order No. 200 1-A,
100 F.E.R.C. 61,074 [hereinafter FERC Order 2001-Al, reconsideration and clarification denied, Order
No. 2001-B, 100 F.E.R.C. 61,342 (2002).

93. FERC Order 2001 and 2001-Ali 87-98.
94. See PURA § 31.002(5), (9). ERCOT is the independent system operator supervising the

collective transmission facilities within Texas that are not synchronously interconnected with electric
utilities outside of Texas. Id.

95. Federal Power Act of 1920 § 20 1(a), 16 U.S.C. § 824(b) (2000).
96. Id. § 824(k).
97. New York v. FERC, 535 U.S. 1, 6 (2002); see also Central Electric Cooperative, 77 F.E.R.C.
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Wholesale electric sales commencing and ending within ERCOT are
governed by PURA; wholesale electric sales commencing or ending outside
of ERCOT are governed by the FPA.98 These operative statutes mandate
substantially different approaches to regulation of FERC-jurisdictional
markets versus PUCT-jurisdictional markets. PURA provides for a fully-
competitive Wholesale electric market in ERCOT, which is based on market-
priced, bilateral contracts." Therefore, marketers of wholesale electricity do
not file contracts or pricing information with the PUCT prior to making any
sales. The FPA, on the other hand, provides a presumption of regulation of
FERC-jurisdictional wholesale power markets, and entities may only offer
market-based rates if approved by FERC.'" Therefore, marketers subject to
FERC jurisdiction have been required to file contracts and other information
with FERC prior to making sales pursuant to those contracts.

In Order Nos. 2001 and 2001-A, FERC did not categorically dismiss
the merits of all confidentiality arguments concerning information claimed to
be competitively sensitive, a trade secret, or confidential commercial or
financial information. Rather, FERC reasoned in its rulemaking that parties
must report such information, regardless of any confidentiality claims that
might otherwise be applicable, for the following two reasons: 1) the
information is required to be publicly disclosed by Section 205©) of the
FPA,' O' and 2) such information had been being reported and publicly
disclosed (in a different format) as required by previous FERC rules issued
under the FPA. "2

Because of the fundamental differences in regulatory approaches in
FERC-jurisdictional markets and in the ERCOT market, neither of FERC's
rationales is applicable in ERCOT. Rather, just the opposite is true. While
FERC reasoned that Section 205C) of the FPA "requires public utilities to
disclose their rates and contracts for all transmission and sales subject to the
jurisdiction of the Commission,"'' 3 PURA does not require the filing of such
information and, in fact, PURA Sections 39.001(b)(4) and 39.155(a) require

61,076, 61,316 n. 34 (1996) (noting that electric service within Alaska, Hawaii, and ERCOT "is in
intrastate commerce").

98. See Federal Power Act of 1920 § 201(a), 16 U.S.C. § 824(b) (2000).
99. PURA § 39.001(c) (providing that the Commission may not regulate "competitive electric

services, prices, or competitors"); see also § 39.001(a) (stating that "[t]he legislature finds that the
production and sale of electricity is not a monopoly warranting regulation of rates, operations, and services
and that the public interest in competitive electric markets requires that, except for transmission and
distribution services and for the recovery of stranded costs, electric services and their prices should be
determined by customer choices and the normal forces of competition").

100. See Federal Power Act § 205, 16 U.S.C. § 824(d) (2000); Pinnacle West Capital Corporation,
91 F.E.R.C. 61,290 (2000); Heartland Energy Services, Inc., 68 F.E.R.C. 61,223 (1994) (describing
criteria that must be satisfied before FERC will allow a wholesale power seller to use market-based rates).

101. See FERC Order 2001 92; FERC Order 2001-A 13.
102. See FERC Order 2001 188; FERC Order 2001-A 13.
103. FERC Order 2001-A 113 (citing FERC Order 2001 at 192).
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that the Commission ensure the confidentiality of such competitively sensitive
information."°

Moreover, while FERC supported its decision by noting that FERC-
jurisdictional public utilities were already required to submit contractual and
transactional information under previous FERC rules (in part to allow FERC
to make cost-based and market-based rate decisions) and that such information
had been made publicly available, market participants in ERCOT have not
historically been required to report such information, °5 and even under the
new reporting requirements, such information that is asserted to be
confidential is not made publicly available unless the confidentiality claim has
been rejected after due process at the PUCT or in the courts. " Rather, market
participants in ERCOT closely guard information such as customer identities,
contractual terms and conditions, and pricing and quantity information that
would reveal market positions. Because FERC dismissed confidentiality
arguments based on reasons that are completely inapplicable in ERCOT, one
cannot reasonably rely on the FERC Electric Quarterly Reporting rule, or
Orders 2001 or 2001-A promulgating such rule, for support of requiring the
public disclosure of information concerning wholesale market transactions in
Texas.

It is also noteworthy that FERC itself expressly recognized the limited
applicability of the Order, which is specific to only the interstate wholesale
power market. In Order No. 2001, FERC distinguished its authority to release
public information concerning FERC-jurisdictional wholesale electric sales
by its refusal to require the public release of non-jurisdictional information
related to gas sales.10 7 This reasoning is similarly applicable to non-
jurisdictional wholesale sales of electricity in ERCOT. Specifically, FERC
held as follows:

The Commission found that gas sellers' contract and transaction data could
be considered trade secrets and commercial or financial information and that
disclosure is likely to cause substantial harm to the competitive position of
the person from whom the information was obtained. The Commission then
found that the potential ofcompetitive harm from public disclosure outweighs
any public interest in disclosure of data concerning individual sales
transactions, and stated that the Commission would not disclose individual
sales information to the public. The finding of competitive harm, however,
was based on the unregulated nature of much of the data sought there.0

104. PURA §§ 39.001(b)(4),39.155(a).
105. See, e.g., PURA § 32.101(c).
106. PUCT Subst. R. 25.93(g).
107. FERC Order 2001 99-106.
108. FERC Order 2001 103.
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Thus, FERC clearly recognized that in markets for which the statute
does not dictate regulation, market participants have a legitimate interest in
pursuing the confidentiality of trade-specific data, and such proprietary data
should not be publicly disclosed.

V. PROTECTION OF CONFIDENTIAL INFORMATION IN OTHER COMPETITIVE
MARKETS

As discussed more fully supra, data regarding individual wholesale
electricity transactions conducted in a competitive market should, in every or
nearly every circumstance, be considered proprietary commercial and
financial information and trade secrets that warrant confidential treatment. 109
This view is bolstered by the established practice in two other competitive
markets-the stock market and the commodities market.

The stock market is perhaps the most well-known competitive U.S.
market. Thus, it is quite instructive that transaction-specific information
regarding stock trades is treated as confidential by the United States Securities
and Exchange Commission (SEC) and the New York Stock Exchange
(NYSE).

Under the operative Federal rules discussed below, information
regarding the details of stock market transactions must be treated with
confidentiality. Most Americans are probably familiar with the stock trading
volume and price information that they see on stock "tickers." However, with
respect to pricing and other trade-specific data, it is only the price of the latest
anonymous stock trade that is immediately disclosed to the public-the
specific trade is not identified, and the public (including other market
participants) does not know who was buying or selling or what stock or
quantities any particular person is buying or selling.' Thus, although the
price of latest trade is disclosed, the information that is disclosed does not
reveal any trader's confidential and proprietary data.

The legal basis for confidential treatment of the details concerning
each market participant's specific stock trading activity is the SEC's
recognition that disclosure of such proprietary information in a competitive
market would be improper. The SEC has regulatory oversight jurisdiction
over U.S. stock exchanges such as the NYSE."' As part of its oversight
jurisdiction, the SEC has statutory authority to compel the production of
information regarding stock trading activities."2 Notably, however, an SEC
rule promulgated under the Securities Exchange Act of 1934 expressly directs
that information obtained in the course of an SEC investigation is deemed

109. See supra Part III.
110. 17 C.F.R. § 240.1 IAa3-I (2003).
III. Securities Exchange Act of 1934 §§ 2, 19, 15 U.S.C. §§ 78(b), (s) (2000).
112. Id.§21,§78(u).

2004]



56 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 5:37

confidential." 3 Accordingly, in promulgating its rule mandating electronic
submission of information regarding the details of stock transactions
(including stock symbol, quantity traded, type of trade, trade price, and
identification of the parties to the trade), the SEC expressly noted that
"information filed pursuant to Rule 17a-25 will be kept confidential ....
Thus, while the price of the latest trade is publicly disclosed, the proprietary
details regarding that trade are not, resulting in protection of the market
participant's interest and the market's integrity.

It is also important to recognize that the day-to-day operative rules
(i.e., the SEC-approved NYSE rules) require confidential treatment of trade-
specific, proprietary data. Given the SEC's recognition of the need for
confidential treatment of such trade-specific data, it is not surprising that the
SEC-approved rules adopted by the NYSE to govern reporting of transaction
information by member brokers to the NYSE provide for confidentiality. The
NYSE expressly assured the SEC, when requesting approval for its rule
governing reporting of transaction details, that the information would be used
"only for regulatory purposes" and the NYSE "will not disclose specific
transactions publicly." ' 5 Thus, the body charged with directly overseeing the
day-to-day operation of what is perhaps the world's best-known competitive
market expressly protects the confidentiality of trade-specific proprietary data.

In short, the rules promulgated by the SEC and the NYSE-two
entities possessing perhaps the best working knowledge of how to ensure
effective functioning of a competitive market-clearly indicate that traders'
proprietary transaction-specific information must not be publicly disclosed.

As a matter of day-to-day practice, the type of information that is at
risk of being publicly disclosed under some proposed electricity "market
transparency" initiative is actually treated as confidential in the stock markets.
For example, some "market transparency" initiatives would risk the public
disclosure of each market participants' full portfolio of trades-its purchases
and its sales, along with all the accompanying details, such as the duration of
each trade, the counter-party, the price, the contractual terms, the delivery
location, or the delivery time. Under those proposals, each competitor's
position in the market would be exposed. In contrast, while there is price
transparency for the latest trade in the stock market, there is no public
disclosure of each trader's market position. The public knows the price of the
last trade for a share of stock in a public company such as IBM (as well as the
aggregate volume of the day's trades), but the public does not know who is

113. 17 C.F.R. §§ 240.0-4 (2003).
114. Electronic Submission of Securities Transaction Information by Exchange Members, Brokers,

and Dealers, 66 Fed. Reg. 35,836, 35,840 (July 9, 2001).
115. Order Approving Proposed Rule Change Relating to the Adoption of Rule 410B Concerning

Reporting to the Exchange of Transactions Effected in Exchange List Securities, 57 Fed. Reg. 49,736,
49,737 (Nov. 3, 1992) (codified at 17 C.F.R. § 410B).
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buying IBM stock, what other stocks that person is buying or selling, or the
quantity of shares that any particular person is trading. In fact, the "Trade and
Quote" database containing detailed stock transactions data, including price,
quantity, and terms of a trade, is available for purchase from the NYSE no
earlier than one month after the last day of the previous trading month, and
does not contain information identifying the trading counterparties." 6

Consequently, the scope of transparency that exists in the stock market simply
does not support and in fact rebukes any argument that there should be public
disclosure of a competitive market participant's proprietary trading data.

Similarly, the governing law and the practice in the commodities
markets supports confidential treatment of transaction-specific data. The
Commodity Futures Trading Commission (CFTC) has authority to investigate
and gather detailed information regarding commodities transactions, but is
specifically prohibited from publicly releasing transaction-specific
information." 7 The governing statute provides that except in litigated
proceedings or Congressional inquiries, the CFTC "may not publish data and
information that would separately disclose the business transactions or market
positions of any person and trade secrets or names of customers." ' In other
words, Congress has clearly realized that in order for the competitive
commodities market to function effectively, each market participant must be
able to enter the market with statutory certainty that its proprietary data will
not be disclosed to others.

To summarize, while the stock and commodities markets have generic
transparency regarding the price of the latest (anonymous) trade, transaction-
specific information regarding that trade and all other trades-such as the
quantity traded by any particular person, the type of trade, and the identity of
counter-parties-is not publicly disclosed. Thus, the prevailing practice in the
stock and commodity markets indicates that American public policy supports
the protection of confidentiality for proprietary data as a fundamental
principle underlying effective competitive markets.

VI. POLICY CONSIDERATIONS GOVERNING THE PROTECTION OF

COMPETITIVE INFORMATION

In addition to the legal protections afforded confidential and
proprietary information, significant policy considerations support the
protection of such information in a competitive marketplace. As stated earlier,
the Texas Legislature unequivocally declared its intent that the competitive

116. See New York Stock Exchange, Market Information, Trade and Quote Database, at
http://www.nyse.com/marketinfo (last visited Jan. 24,2004) (discussing the "Trade and Quote Database,"
which is available "five weeks after a month's last trading day").

117. 7U.S.C.§ 12(a)(I),(b)(2000).
118. § 12(a)(1).
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markets established by Senate Bill 7 operate in a manner that ensures the
confidentiality of competitively sensitive information." 9 However, the
proponents of the release of confidential information to the market will note
that the Legislature also declared that "electric services and their prices should
be determined by customer choices and the normal forces of competition."' 20

As will be shown below, the "normal forces of competition" can exist in an
environment that also ensures the confidentiality of competitively sensitive
information.

First, it must be recognized that some price-discovery mechanism
must exist in order for a competitive market to thrive.' 2 ' Both sellers and
buyers must have some comfort that they are trading at reasonable prices (e.g.,
through discovery of prices governing other similar transactions). Notably,
however, price discovery can be achieved without risking material disruption
of the market through disclosure of proprietary and confidential competitively
sensitive transaction-specific information. For example, in the stock market,
information regarding the price of a trade is publicly disclosed, but the
remainder of the details regarding any particular trade (including information
such as counter-parties, terms, and quantities) is not disclosed.'22 And, in fact,
it is reasonable to expect that even in the absence of a mandatory price
"ticker," some level of price discovery will occur through word-of-mouth or
through a trade publication, or the market can be expected to collapse.
History and practice of the stock market teach that it is not necessary for the
Government, in the name of "price discovery," to compel over-disclosure of
a competitor's competitively sensitive information. In addition, as discussed
in further detail below, focusing only on the disclosure of the pricing
components in competitive electric markets, without considering other factors
such as the commitment and time needed to enter the wholesale electric
market, may lead to significant market complications.

Second, it should be understood that there are no confidential
manufacturing processes or chemical formulas involved in the wholesale sale
of power. Instead, customer information, pricing, quantities, product
descriptions, delivery points, and associated transaction charges are the
essence of the market. As discussed in Section IV of this article, the specific
details of individual ongoing transactions constitute competitively sensitive
information in the wholesale energy market, and public disclosure of that type
of information in essence equates to public disclosure of the entirety of each
market participants' proprietary data. 2 3

119. See PURA § 39.001(b)(4), 39.101(a)(2), 39.155(a), 39.352().
120. Id. § 39.001(a).
121. See, e.g., Pender, supra note 38, at 3-4 (discussing some of the benefits that price discovery

brings to a competitive market).
122. See supra Part V (providing details regarding "transparency" in the American stock market).
123. See discussion supra Part IV.
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Third, a discussion of the application of the Legislature's directives
should consider the distinction between the economic theory of markets and
the function of operating markets. The authors could expound for pages on
the economic theory of perfect markets and the applicability of such market
theory to the Texas wholesale energy market.'24 Such perfect markets,
however, rarely exist in nature.'25 Consequently, it is reasonable to assume
that the Legislature did not intend that "normal forces of competition" means
an unobtainable standard of theoretical economics. Furthermore, given that
significant other competitive markets within the United States operate without
public disclosure of competitively sensitive information, 26 it would appear
that the term "normal forces of competition" is logically consistent with the
maintenance of confidentiality for competitively sensitive information.

Fourth, the wholesale energy market in Texas has existed since
1995.27 From a handful of vertically-integrated utilities providing service up
through the mid-1990s, today almost two hundred market participants are
certified to transact in the Texas energy markets.' 28 The preamble to the
PUCT Substantive Rule 25.93 does not detail any specific market abuses or
activities outside of the "normal forces of competition" within the Texas
wholesale energy markets. ,29

The Texas wholesale energy market is competitive. 30 Numerous
participants elect to transact in the market each day. Wholesale and retail
energy prices in Texas remain low and new participants continue to enter the
market. 3' Though there may be some arguable market transparency benefits
from the disclosure of detailed market transaction data, such benefits must be
carefully considered against the damage to market participants that may occur
through the release of competitive information.

The public disclosure of competitive information to the wholesale
energy market may result in significant unintended negative impacts.
Pursuant to economic theory, access to "perfect information" will drive market
prices to the marginal cost of production. As a result, less efficient producers

124. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 9, at IV-l to IV-18 (discussing the
economics of competitive markets in relation to electric industries).

125. See id. at IV-2.
126. See discussion supra Part V.
127. See supra Part II.
128. See, e.g., Public Utility Commission ofTexas, Utility Directories: Electric Companies Serving

Texas, List of Registered Companies in the Texas Competitive Retail Energy Market, at http://www.puc.
state.tx.us/electric/directories/index.cfm (last updated Jan. 9, 2004); Electric Reliability Council of Texas,
Market Participants, at http://www.ercot.con/participants/mparticipants/mparticipants.htm (last visited
Jan. 24, 2004).

129. 28 Tex. Reg. 7687, 7687-93 (2003).
130. See PUBLIC UTILITY COMMISSION OFTEXAS, REPORTTO THE 78TH LEGISLATURE: THE SCOPE

OF COMPETITION IN THE ELECTRIC MARKETS IN TEXAs 77 (2003), at http://www.puc.state.tx.us/electric
/reports/scope!2003/2003scopeelec.pdf.

131. See id. at 77-78.
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are driven from the market in favor of lower marginal cost providers.132

However, the economic theory of perfect markets includes more than access
to perfect information. 133 Perfect market theories also assume potential
entrants can easily and immediately enter or exit the market. Such an
assumption is not true with respect to wholesale electric markets. Entering the
electric generation market requires sophistication, planning, and a potentially
significant amount of lead time.'34

Furthermore, the rapid disclosure of market information may actually
lead to market collusion. The Federal Trade Commission recently made the
following comments to the FERC regarding information disclosure in
conjunction with market behavior rules:

Another potential concern is that rapid disclosure of price and quantity
information to these public entities by all market participants will result in
rapid public disclosure ofthe price and quantity involved in a high proportion
of all individual transactions. Such rapid, inclusive disclosure in a market
may facilitate monitoring of a collusive agreement and make collusion more
likely in that market.

We encourage FERC to avoid any requirement that would tend to
result in rapid disclosure of individual transaction data that could facilitate
monitoring compliance with a collusive agreement among suppliers. 3 '

Today, Texas enjoys a surplus of generation resources and low energy
prices.'36 Initially, full disclosure of competitive transaction information to
the market might drive prices even lower as market prices approach actual
marginal costs.'37 The expected result from economic theory is that less
efficient producers will be driven from the market. 3 ' In the case of wholesale
electric production markets, however, withdrawal from the market results in
a reduction of capacity reserve margins.

The reduction of resource capacity could affect not only pricing, but
system stability. With respect to pricing, as generation supplies decrease in
the market, spot market energy prices will be expected to increase in the short
term, and long term bi-lateral contract prices will also begin to increase. If
there were no significant time lags with respect to entry in the market, new

132. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 9 at IV-2 to IV-3.
133. See id.
134. See, e.g., Electric Reliability Council ofTexas, Generation Interconnection Request Procedure

(January 23, 2003), available at http://www.ercot.com/mkt.partapps/GenerationlnterconnectionRequest
.doc (describing the process and time periods for interconnection of a generating entity to ERCOT).

135. Investigation of Terms and Conditions of Public Utility Market-Based Rate Authorizations,
FERC Docket Nos. ELO1 - 118-000- and ELOI-1 18-001, Comment of the Federal Trade Commission at
17-18 nn. 42-43 (Aug. 28, 2003).

136. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 130, at 118-19.
137. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 9, at IV-2 to IV-3.
138. See id.



WHO WILL PLAY POKER IN THE TEXAS SALOON

producers would be expected to immediately enter the market as pricing
increases. However, because there are significant time periods associated
with facility design, financing, system studies, permitting, transmission
interconnections, and testing for new generation facilities, entry into the
market is potentially associated with significant lags.' Thus, the short-term
reduction of energy prices associated with the disclosure of detailed
competitive transaction data may ultimately result in higher market prices.
Furthermore, because larger producers may be able to operate at lower costs
as a result of certain economies of scale,140 market prices based on actual
marginal costs may result in disproportionably driving smaller producers out
of the market. To the extent smaller producers are eliminated from the
market, generation supplies would increasingly be concentrated in fewer,
larger producers, a result that the Commission has generally disfavored.

In addition to pricing implications, the elimination of generation
capacity in the market could have significant consequences to the operational
stability of the electric grid. Elimination of generation recourses from certain
critical portions of the grid could lead to transmission constraints in the short
term (which can affect wholesale pricing), and ultimately, if uncorrected,
system instability and collapse of the grid.

Accordingly, while there are economic benefits to the availability of
pricing information to the market, in the imperfect Texas wholesale electric
markets, with limited numbers of participants and significant barriers to entry,
public disclosure of competitively sensitive information could have significant
unintended negative consequences to the market.

VII. SUMMARY AND CONCLUSION

The Texas electric markets are working. Customers are paying less
for electricity in the competitive market than prior to competition.'4 ' Today
there is an approximately 38 percent generation capacity reserve margin
indicating that the wholesale market is attractive to generation developers.'
The Commission's recently-adopted rule requiring detailed reporting of
wholesale electricity transactions provides the PUCT with the information that
it needs to appropriately oversee the operation of the market.

In its role as the regulatory sheriff, the Commission has the
information and authority to oversee wholesale electricity competition and

139. See, e.g., Electric Reliability Council of Texas, supra note 134. Even to the extent generators
"withdraw" from the market by placing facilities in mothballs, there are lag periods associated with re-
energizing such mothballed facilities.

140. See Public Utility Commission ofTexas, supra note 9, at IV-2 to IV-3. A market characteristic
that perfect market theory assumes does not exist. Id.

141. See PUBLIC UTILITY COMMISSION OF TEXAS, supra note 130, at 76.
142. See PUBLIC UTILITY COMMISSION OF TEXAS, 2002 ANNUAL REPORT ON THE ERCOT

WHOLESALE MARKET 53 (August 5, 2003).
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ensure that all parties abide by the appropriate standards of conduct.
However, to the extent the Commission seeks to require competitors in the
market to play with their cards face up through the public disclosure of
proprietary information and competitive strategies, such action would place
the Commission at odds with PURA and established law governing the
protection of competitive information.

Importantly, disclosure of detailed competitive information is not
necessary for the Texas wholesale electric markets to operate in a workably
competitive manner. The experience of the U.S. stock and commodities
markets demonstrates that the balance between protection of competitive
information and disclosure of necessary pricing information can be achieved
in the manner envisioned by the Legislature in PURA.

The stakes in this card game are high. The failures of the California
markets have had significant monetary and regulatory ramifications.
Likewise, the success or failure of the Texas competitive electric markets will
have significant consequences for not only the players of this game, but for all
electric markets in the country that are carefully evaluating the success of
competition in Texas. If the Commission oversteps its regulatory role,
competition may effectively be finished long before it has an opportunity to
truly flourish.


