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I. INTRODUCTION

The purpose of this article is to summarize recent developments in Texas
law that affect the substantive doctrine of sovereign immunity and the
procedural practice surrounding pleas to the jurisdiction. For administrative
lawyers and other attorneys who litigate against or on behalf of governmental
entities, there are few topics as significant as these. Of course, not every plea
to the jurisdiction is based on sovereign immunity, and sovereign immunity
can be asserted through pleadings other than a "plea to the jurisdiction." But
the significance of the two and the frequency with which they overlap seem
to justify addressing both in a single article.

It is impractical to provide a complete and comprehensive discussion of
sovereign immunity and pleas to the jurisdiction in a single journal article,
both because of the volume of cases dealing with these topics and because of
the frequency with which the courts address the emerging issues.' Even as
this article goes to print, the Texas Supreme Court is preparing to address
several issues that, as yet, remain unresolved. The goal of this article is to
summarize recent decisions-particularly those of the Texas Supreme Court
-and pending issues that alter the way government lawyers must approach
these issues in their practice.

These recent decisions almost unanimously find no waiver of sovereign
immunity, and thus confirm that, except in very limited circumstances,
sovereign immunity remains an "ace in the hole" for governmental units. Part
II of this article will discuss recent decisions that address the following:

" the nature and purpose of sovereign immunity;
* the Texas Tort Claims Act's waivers of sovereign immunity;
" the Texas Tort Claims Act's notice-of-claim requirement;
* waiver of immunity under the Texas Patients' Bill of Rights;
" waiver of immunity under the Texas Administrative Procedure

Act;
" waiver of immunity through "sue and be sued" and "plead and

be impleaded" provisions;
" waiver of immunity through conduct in contractual

relationships; and
" waiver of immunity through conduct in litigation.

Meanwhile, recent court decisions have begun to blur the lines between
the "plea to thejurisdiction" and other pleadings that challenge subject matter

1. For additional discussions of sovereign immunity and pleas to the jurisdiction, see Michael
Shaunessy, Sovereign Immunity: I Can't Get No Satisfaction , and Wm. Andrew Messer, Pleas to the

Jurisdiction: Truth, Fibs and Outright Lies, State Bar of Texas, Suing and Defending Governmental

Entities 2004, available from the State Bar of Texas at www.TexasBarCLE.com.
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jurisdiction, such as special exceptions and motions for summary judgment.
Increasingly, the plea to the jurisdiction must be seen not as a single specific
pleading but as a category of pleadings, each of which may have a different
effect and require different litigation procedures. As a result, the plea can be
a "jack of all trades" that governmental units can use to accomplish different
objectives through different means, as they may see fit in any given case. Part
III of this article will discuss recent developments that address the following:

* the trial court's consideration of evidence when making
jurisdictional decisions;

* determining jurisdiction by resolving the substantive "merits"
of the case;

* the four main "types" of jurisdictional pleas; and
* how to decide which type of plea to use.

H. SOVEREIGN IMMUNITY: THE STATE'S ACE IN THE HOLE

Sovereign immunity completely protects the government from lawsuits
and liabilities, whether sounding in contract, tort, or any other theory. In other
words, if you're injured by the government, or if the government breaches its
contract with you, sovereign immunity prohibits the courts from hearing your
case and bars you from collecting on any judgment, unless the government,
on its own, decides to waive its immunity and give you that right. Recent
decisions that address sovereign immunity have repeatedly upheld it and, with
only rare exceptions, have rejected arguments that a waiver has occurred.

A. Sovereign Immunity is Alive and Well

The idea that injured parties should be denied legal relief for harm that
the government causes has long been the subject of controversy. But despite
recurring criticisms and the occasional talk of broad legislative waivers, the
Texas Supreme Court's recent decisions reveal that sovereign immunity
remains alive and well in Texas. The supreme court's decisions are crucial
here, because sovereign immunity exists in Texas only because the court has
recognized it, not because the legislature or the Constitution have required it.2

Of course, what the court giveth, the court can taketh away. 3 When it comes
to sovereign immunity, some justices have recently indicated a degree of

2. See generally, Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694-95 (Tex. 2003)
(discussing the history of sovereign immunity in Texas, beginning with the court's recognition of it in
Hosner v. De Young, I Tex. 764, 769 (1847)).

3. See, e.g., Tex. Dep't of Criminal Justice v. Miller, 51 S.W.3d 583,592-93 (Tex. 2001) (Hecht,
J., concurring) ("[tlhe common law rule of immunity in Texas was the judiciary's to recognize, and it is
ours to disregard" (footnote omitted)).
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willingness to do so.4 But overall, the court's recent opinions have reaffirmed
the existence, scope, and purpose of sovereign immunity, as well as its basic
characteristics.

The purpose of sovereign immunity is "to protect the public treasury,"5

and allow public servants the freedom to make policy decisions without
having to worry about unnecessary legal challenges.' Technically, "sovereign
immunity" protects the state and its agencies, boards, hospitals, and
universities, while "governmental immunity" protects political subdivisions
of the State, including counties, cities, and school districts.7 But even the
courts often use the terms interchangeably This article will generally use the
term sovereign immunity to refer to both types of immunity.

Sovereign immunity involves two distinct principles: immunity from
suit, and immunity from liability.9 Immunity from suit prohibits the courts
from hearing a claim against the State unless the State has expressly
consented to the suit, while immunity from liability prohibits collection on a
judgment against the State, even if the legislature has consented to the suit.'0

Importantly, immunity from suit deprives the courts of jurisdiction and thus
completely bars the claim, while immunity from liability does not affect the
court's jurisdiction to hear the case."t Thus, a defendant may file a plea to the
jurisdiction to assert its immunity from suit, but not its immunity from
liability.

12

The supreme court has continued to reaffirm that sovereign immunity can
be waived, and the significant recent developments in the area of sovereign
immunity have involved the issues of whether, and to what extent, such
waiver has occurred. Although the court is responsible for the existence of
sovereign immunity in Texas, it has generally left it to the legislature to
decide whether and when immunity should be waived, reasoning that the
legislature, as the voice of the people, "is better suited to balance the
conflicting policy issues associated with" that decision. 3 In spite of this, the
court has at times been willing to find a waiver, or at least assert its authority
to do so, based on the government's conduct, even if it is not expressed in

4. See id. at 593 (stating that although the Court "should defer to the Legislature for any waiver
of governmental immunity ... defer does not mean abdicate").

5. Wichita Falls State Hosp., 106 S.W.3d at 695.

6. See Tex. Home Mgmt. v. Peavy, 89 S.W.3d 30,43 (Tex. 2002).
7. Harris County v. Sykes, 136 S.W.3d 635, 638 (Tex. 2004); Wichita Falls State Hosp., 106

S.W. 3d at 694 n.2.
8. Wichita Falls State Hosp.. 106 S.W.3d at 694 n.3.
9. Id. at 696; see also Tex. Dep't ofTransp. v. Jones, 8 S.W.3d 636,638 (Tex. 1999)(explaining

the differences).
10. Wichita Falls State Hosp., 106 S.W.3d at 696; Tex. Dep't of Transp., 8 S.W.3d at 638.
11. Wichita Falls State Hosp., 106 S.W.3d at 696; Tex. Dep't of Transp., 8 S.W.3d at 638.
12. Wichita Falls State Hosp., 106 S.W.3d at 696; Tex. Dep't of Transp., 8 S.W.3d at 638; Tex.

Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 224 (Tex. 2004).
13. Wichita Falls State Hosp., 106 S.W.3d at 695.
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statutory law. 4 The court's recent decisions have addressed both waiver by
statute and waiver by conduct.'5

B. Waiver by Statute

The legislature has elected to waive the state's immunity in a variety of
circumstances through a variety of Texas statutes. 16 The most recent Texas
cases addressing statutory waiver of immunity have involved the Texas Tort
Claims Act, the Uniform Declaratory Judgments Act, the Texas Patients' Bill
of Rights, the Administrative Procedure Act, and a variety of enactments that
provide that a governmental unit may "sue and be sued," or "plead and be
impleaded."' 7

1. The Texas Tort Claims Act

In the Texas Tort Claims Act,'8 the legislature has expressly waived
immunity, both from suit and from liability, for three types of tort claims:
"'use of publicly owned automobiles, premises defects, and injuries arising
out of conditions or use of property.""'19 This waiver is strictly limited,
however, and "allow [s] suits to be brought against governmental units only in
certain, narrowly defined circumstances. 20 Thus, in any given case, the
courts must look to the specific terms of the Act "'to determine the scope of
its waiver,' and then must consider the particular facts of the case ... to
determine whether it comes within that scope."'" The mere fact that a petition
asserts that the claims are made pursuant to the Act is not enough to establish
this waiver, and thus not enough to confer jurisdiction on the trial court.22

Texas courts, including the supreme court, have often struggled with the
task of determining the scope of waiver under the Tort Claims Act, leading
some supreme court justices to express with rare frankness their frustration
over the legislature's continued failure to provide greater clarity, especially

14. Id. at 697.
15. See discussion infra Parts 11.B-C.
16. See discussion infra Parts H.B.1-5.
17. See discussion infra Parts n.B.I1-5.
18. See TEX. Civ. PRAC. & REM. CODE §§ 101.001-.109 (Vernon 1997).
19. County of Cameron v. Brown, 80 S.W.3d 549,554 (Tex. 2002) (quoting Tex. Dep't of Transp.

v. Able, 35 S.W.3d 608,611 (Tex. 2000)); see TEX.CIv. PRAC. & REM. CODE § 101.021(1) (Vernon 1997)
(waiving immunity for property, injury, and death claims based on government employee's wrongful or
negligent use or operation of motor-driven vehicles or equipment); § 101.021(2) (waiving immunity for
injury and death claims based on negligent use of tangible personal or real property); § 101.022 (waiving
immunity for claims based on premise defect).

20. Tex. Dep't of Criminal Justice v. Miller, 51 S.W.3d 583, 587 (Tex. 2001).
21. Id. (quoting Kerville State Hosp. v. Clark, 923 S.W.2d 582, 584 (Tex. 1996) (citation

omitted)).
22. Id. at 586-87.
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for the use-of-property provision.23 In their most recent opinions, however,
the justices have refrained from expressing these frustrations.24 But they, and
the rest of Texas's courts, have remained busy trying to understand, interpret,
clarify, and apply the Act. As a result, there have been several new
developments in the area of waiver of immunity under the Texas Tort Claims
Act.

25

a. Use of Tangible Property: No Waiver When the Government Merely
Allows "Someone Else" to "Use" the Property

In San Antonio State Hospital v. Cowan, the estate and family of an
involuntarily-committed patient sued a state hospital after the patient
committed suicide using his own suspenders and walker.2 6 The hospital had
taken possession of the patient's personal belongings, but allowed him to keep
the suspenders and walker with him.27 To avoid the hospital's sovereign
immunity, the plaintiffs relied on section 101.021(2), which waives immunity
for injuries or death caused by "a condition or use of tangible ... personal
property."2 The hospital filed a plea to the jurisdiction arguing that, because
the claim arose from the patient's, and not the hospital's, use of the items, this
waiver of immunity did not apply.29 In support, they relied on decisions
accepting this argument in the context of the Act's motor-driven vehicles
waiver.3" The trial court, however, denied the plea and on interlocutory appeal
the court of appeals affirmed, holding that the hospital used the items by
providing them to the patient.3

Writing for a unanimous court, Justice Hecht disagreed and held that,
like the motor vehicles waiver in section 101.021(1), section 101.021(2)
waives immunity only for claims arising from a governmental employee's use
of tangible personal property.32 The court then rejected the lower courts'
findings that the hospital used the items by providing them to the patient, and
held that "[a] governmental unit does not 'use' personal property merely by

23. See, e.g., Miller, 51 S.W.3d at 589 (Phillips, C.J.) (stating that "[flor many years, this Court
and its justices have expressed their frustration" in applying the use-of-property provisions of the Act);
id. at 589-93 (Hecht, J., concurring) ("Frustrated by our inability to find, or even invent from scratch, any
cogent explanation for applying the use-of-property standard, we have repeatedly beseeched the
Legislature for guidance.").

24. See discussion infra Part II.B.1.
25. See discussion infra Part 11.B.1.
26. 128 S.W.3d 244, 245 (Tex. 2004).
27. Id.
28. TEX. Civ. PRAC. & REM. CODE § 101.021(2) (Vernon 1997); Cowan, 128 S.W.3d at 245.
29. Cowan, 128 S.W.3d at 246.
30. See LeLeaux v. Hamshire-Fannett I.S.D., 835 S.W.2d 49, 51 (Tex. 1992) (noting that although

the statute does not specify whose use of a motor vehicle can give rise to waiver under section 101.021 (1),
the more plausible reading is that the use must be that of the governmental employee).

31. Cowan, 128 S.W.3d at 245.
32. Id. at 245-46.
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allowing someone else to use it and nothing more. 33 Because the plaintiffs
had failed to plead that the patient's death had resulted from the hospital's use
of the items, the court reversed the court of appeals decision and dismissed the
case.

34

Although the Cowan court held that waiver does not occur simply
because the governmental unit allows someone else to use tangible property,
the true extent of that holding may not yet be clear. Certainly, if a plaintiff
asserts waiver based on the plaintiff s use of the property, Cowan would seem
to reject that claim. But it may yet be that the Act does waive immunity
when the government negligently supervises a third person's use of tangible
personal property.36 The supreme court's anticipated decision in Bishop,
which was argued on September 28, 2004, should provide further guidance on
the scope of the Cowan decision.37

b. Premises Defect Claims: No Waiver as to "Recreational Users"
Without Proof of Gross Negligence

One of the supreme court's most significant recent decisions is Texas
Department of Parks & Wildlife v. Miranda.3" Although Miranda is most
significant for its discussion of procedures surrounding pleas to the
jurisdiction, it is also noteworthy for its treatment of the immunity waivers of
the Texas Tort Claims Act.39 The case arose after Maria Miranda was injured
when a tree limb unexpectedly fell on her at Garner State Park. ° She and her
husband sued the Texas Parks and Wildlife Department (TPWD), asserting
claims for negligence and gross negligence and alleging a waiver of immunity
under both the "premises defect" and the "condition or use of property"
provisions of the Act.4 The trial court denied TPWD's immunity-based plea
to the jurisdiction and, on interlocutory appeal, the court of appeals affirmed.42

Miranda's claim of waiver under the Act's premises defectprovision was
complicated by the fact that she was injured at the park and thus qualified as
a recreational user under the Texas Recreational Use Statute.43 As a result, the
Tort Claims Act would waive immunity only if TPWD had injured her

33. Id. at 246.
34. Id. at 247.
35. See id.
36. See Tex. A&M Univ. v. Bishop, 105 S.W.3d 646,656 (Tex. App.-Houston [14th Dist.] 2003,

pet. granted) (stating that [ulniversity employees' failure to properly supervise drama students in use of
knife during Dracula play "is a negligent use of tangible personal property").

37. See id.
38. 133 S.W.3d 217 (Tex. 2004).
39. See discussion infra Parts II.B. l.b.-c.

40. Miranda, 135 S.W.3d at 220.
41. Id. at 221.
42. Id. at 220-21.
43. See TEx. CIV. PRAC. & REM. CODE § 75.002(c) (Vernon 1997 & Supp. 2004).
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willfully, wantonly, or through gross negligence. 4 In oversimplified logic,
this is because (1) under section 75.002 of the Texas Recreational Use Statute,
Miranda was a "recreational user" of the Park; (2) under the same section, a
property owner owes a recreational user only the degree of care that is owed
a trespasser; (3) the limited duty owed a trespasser is not to injure them
willfully, wantonly, or through gross negligence; and (4) in section 101.058,
the Tort Claims Act expressly provides that, when the Recreational Use
Statute would limit the liability that a governmental unit would have under the
Tort Claims Act, the Recreational Use Statute controls.45

Writing for the majority in a 5-4 decision, Justice Wainwright, joined by
Chief Justice Phillips and Justices Hecht, Owen, and Smith, turned first to the
question of whether Miranda's pleadings supported her gross negligence
claim.' In her petition, Miranda alleged that TPWD knew that unpruned tree
branches created a dangerous condition yet failed to inspect or prune its trees
and failed to warn Miranda of the risks. 7 Reviewing these pleadings, Justice
Wainwright, in a plurality that Justice Owen did not join, concluded that these
allegations were sufficient to state a claim of gross negligence against
TPWD 4 8 He then went on to review the evidentiary record, and found that
there was no evidence to support the allegations.49 He thus concluded that
Miranda's claim did not fall within the premises defect waiver of immunity,
as modified by the Recreational Use Statute."

c. Use of Tangible Property Claims: No Waiver When Plaintiff Attempts
to "Recast" a Premises Defect Claim as a Use of Tangible Property Claim

Having found that Miranda's evidence did not support a waiver under the
premises defect provision, the majority in Miranda then turned to Miranda's
claim that the Tort Claims Act's condition or use of property provision waived
TPWD's immunity." Because the Recreational Use Statute does not modify
the Act's condition or use of property provision, Miranda asserted that
immunity was waived due to TPWD's negligence, rather than its gross
negligence. 2 The court rejected this argument, however, concluding that the
Act's "scheme of a limited waiver of immunity from suit does not allow
plaintiffs to circumvent the heightened standards of a premises defect claim
... by recasting the same acts as a claim relating to the negligent condition or

44. See id.
45. Id.; see Miranda, 133 S.W.3d at 225.
46. Miranda, 133 S.W.3d at 230.
47. Id.
48. Id.
49. Id. at 232.
50. Id.
51. Id. at 233.
52. Id.
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use of tangible property."53 Finding no waiver under either provision of the
Tort Claims Act, the court reversed the court of appeals' judgment and
dismissed Miranda's suit for lack of jurisdiction.54 Although the court's
prohibition against recasting a premises defect claim as a use of property
claim may make sense in the context of Miranda's facts, the court's opinion
gives little guidance on how that principle will apply in other circumstances.

d. Motor Vehicles: No Waiver When an Unpaid "Volunteer" Responds to
a 9-1-1 Emergency Call

Although the supreme court has not issued any recent significant
decisions on the Act's motor vehicles waiver provision, one recent decision
from the Beaumont Court of Appeals is worth noting. In City of Dayton v.
Gates, the plaintiffs sued the City of Dayton and its Volunteer Fire
Department following a motor vehicle accident that occurred when a
volunteer assistant fire chief ran a red light while responding to a 9-1-1
emergency call." The City and the Fire Department filed a plea to the
jurisdiction, because the Act's waiver for claims that arise from the use of a
motor vehicle applies only for the actions of a government employee, and not
a volunteer.56 The plaintiffs in this case, however, relied on section
101.062(b), which applies specifically to 9-1-1 emergency situations and
provides that the Act "applies to a claim against a public agency that arises
from an action of an employee.., or a volunteer under direction of the public
agency and that involves ... responding to a 9-1-1 emergency call only if the
action violates a statute or ordinance applicable to the action."57 The plaintiffs
contended that this section modified section 101.021(1) and, because the
assistant fire chief was a volunteer under the direction of the public agency
who was responding to a 9-1-1 call, immunity was waived.58

After reviewing the supreme court's decisions that call for the strict
construction of the Act's waiver provisions, the Beaumont court disagreed,
reasoning that section 101.062(b) does not expand the waiver of immunity to
include the actions of volunteers, but instead restricts the waiver in 9-1-1
emergency cases by requiring the plaintiff to show a violation of "'a statute
or ordinance applicable to the action."' 59 The court held that the "'volunteer
under direction of' language in section 101.062(b)" simply makes "this proof

53. Id. at 223.
54. Id. at 233-34.
55. 126 S.W.3d 288 (Tex. App.-Beaumont 2004, no pet.).
56. See TEX. CiV. PRAC. & REM. CODE § 101.021(1) (Vernon 1997); see Harris County v. Dillard,

883 S.W.2d 166, 167 (rex. 1994).
57. § 101.062(b) (emphasis added).
58. Gates, 126 S.W.3d at 291.
59. Id. at 293 (quoting § 101.062(b)).



2005] RECENT DEVELOPMENTS AFFECTING SOVEREIGN IMMUNITY 69

requirement applicable when a negligent paid employee is alleged to be
responsible for an act of a volunteer. ' 60

e. Notice Requirement: Notice Requirement Is Mandatory, but Not
Jurisdictional (and Thus May Be Waived); Six-month Period Begins at

Birth, Not in Utero

Section 101.101 of the Tort Claims Act provides that a governmental unit
is entitled to receive notice of a claim within six months after the date of the
incident on which it is based, and the notice must describe the time and place
of the incident and the damage or injury claimed.61 However, this formal
notice is not required "if the governmental unit has actual notice.., that the
claimant has received some injury. 6 2 On July 9, 2004, the Texas Supreme
Court issued four separate opinions that each addressed this "notice of claim"
requirement.63 Justice Hecht wrote three of the opinions, and the fourth was
issued per curiam.

In University of Texas Southwestern Medical Center at Dallas v.
Loutzenhiser, the plaintiff, on behalf of herself and her son Stephen, sought
damages for birth defects that Stephen sustained from a medical test
conducted while he was still in his mother's womb.' Twenty months after the
plaintiff filed suit, the Medical Center filed a motion for summary judgment,
arguing in part that, because the plaintiff had failed to give notice of her claim
as required by section 101.101(a), the Tort Claims Act did not waive
immunity and the trial court lacked jurisdiction.65 The trial court denied the
motion as to Stephen's claims.' Over five years later, and seven weeks
before trial, the Medical Center filed a plea to thejurisdiction, again asserting
inadequate notice as well as the inapplicability of the use of tangible property
waiver provision.67 The trial court treated the notice argument as a motion to
reconsider the prior summary judgment motion, which it denied, and treated
the use of property argument as a special exception, which it granted.6 ' The
court held in the alternative that the Medical Center had waived both
arguments by waiting so long to raise them.69

The Medical Center took an interlocutory appeal from the denial of its
plea to the jurisdiction,70 but the court of appeals affirmed, holding that the

60. Id.
61. See § 101.101.
62. See § 101.101(a), (c).
63. See discussion infra notes 64-121.
64. 140 S.W.3d 351, 354 (Tex. 2004).
65. Id.
66. Id.
67. Id. at 355.
68. Id.
69. Id.
70. See TEX. Civ. PRAC. & REM. CODE § 51.014(a)(8) (Vernon Supp. 2004) (allowing
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trial court properly denied the plea because the notice requirement is not
jurisdictional.7 ' On petition for review, the supreme court first addressed the
issue of whether the plaintiff had met the notice requirements of section
101.101.72 As Justice O'Neill, joined by Justices Schneider and Smith,
pointed out in her concurring opinion, the majority's decision to address this
issue first, or at all, was odd, considering that the majority went on to
conclude that the court of appeals lacked interlocutory jurisdiction to even
address the issue.73

In any event, addressing the adequacy of Loutzenhiser' s notice, the court
held first that the six-month period begins to run at birth, and not in utero.74

The court reasoned that, because the rights of a fetus are contingent on live
birth, the fetus's "claim"--of which the Act requires notice-does not exist
until birth.75 The court then reviewed the evidence, however, and concluded
that the plaintiff had not given the formal notice required under section
101.101(a).76 Then, relying on its decision that same day in Texas Department
of Criminal Justice v. Simons," the court found that the Medical Center did
not have actual notice under section 101.101(c), because it did not have "a
subjective awareness that its fault produced or contributed to the claimed
injury.

The court then addressed the issue of whether the notice requirement is
a condition of the statute's waiver of immunity, such that the plaintiff s failure
to provide adequate notice deprives the court of jurisdiction.79 After
considering the statutory language-which does not say the plaintiff shall give
notice, but instead says the government is entitled to receive notice, and does
not describe the consequences if it does not-and then noting that the purpose
of the requirement is to enable the government to adequately prepare for,
settle, and try claims against it, the court concluded that the legislature did not
intend for the notice requirement to be a condition of the Act's waiver of
immunity."0 The court thus held that although the requirement is "no less
mandatory" and "a lack of notice bars any action under the Act," the failure
to provide adequate notice "does not deprive the court of subject matter
jurisdiction.""

interlocutory appeal from the denial of a plea to the jurisdiction filed by a governmental unit) (discussed
infra at note 264).

71. Loutzenhiser, 140 S.W.3d at 355.
72. Id. at 356.
73. Id. at 366-67.
74. Id. at 357.
75. Id. at 356-57.
76. Id. at 358.
77. 140 S.W.3d 338 (Tex. 2004); see infra notes 90-104.
78. Loutzenhiser, 140 SW.3d at 358.
79. Id.
80. Id. at 359-60.
81. Id. at 365.
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Significantly, the effect of this decision is that a governmental body may
waive lack of notice by failing to raise it in the trial court, and, perhaps more
importantly, is not entitled to an interlocutory appeal from the trial court's
finding that the notice requirement was met.82 Based on its conclusion that the
notice requirement is not jurisdictional, the court held that the trial court
properly refused to grant the Medical Center's plea to the jurisdiction based
on lack of notice.83 It concluded that, since the notice requirement is not
jurisdictional, the Medical Center had no right of interlocutory appeal;
therefore, the court of appeals had no jurisdiction to address or affirm the
notice portion of the trial court's judgment.'

Finally, the court also addressed the trial court's holding that the Medical
Center had waived the notice issue by waiting until seven weeks before trial
to raise it." The court rejected this holding, noting that the Medical Center
had first raised the issue early in the case in its motion for summary judgment,
and the statute does not impose a deadline for raising the issue in the trial

86court.

As mentioned, Justice O'Neill, joined by Justices Schneider and Smith,
concurred in the conclusion that the notice requirement is not jurisdictional,
but complained that the court therefore should not have addressed the merits
of the notice issue: "[H]aving determined that notice is not jurisdictional...
the Court proceeds to decide the very substantive issues that it concludes the
court of appeals can't reach. 87

In light of the court's holding that the notice requirement is not
jurisdictional, a governmental unit must complain of inadequate notice in the
trial court, or the complaint is waived.88 The government is not required to
raise the issue by any particular deadline in the trial court proceedings unless
the trial court specifically imposes such a deadline.89 In many respects,
however, the court's holding leaves several questions unanswered. Although
a lack of adequate notice bars any action, it remains unclear whether adequate
notice is an element of the plaintiff's case, for which the plaintiff bears the
burden of proof, or whether inadequate notice is an affirmative defense, for
which the governmental unit bears the burden. It is also unclear whether the
governmental unit may assert the issue through a motion to dismiss, to be
resolved through an evidentiary hearing, or whether it must do so in
accordance with the procedures of a motion for summary judgment. We can
expect the courts to be addressing these issues in the future.

82. Id. at 365-66.
83. Id. at 366.
84. Id. at 365-66.
85. Id. at 365.
86. id.
87. Id. at 366 (O'Neill, J., concurring).
88. Id. at 359-60.
89. See id. at 360.
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f Notice requirement: "Actual notice" Requires Actual, Subjective
Awareness of Fault

In a second opinion issued on July 9, 2004, Texas Department of
Criminal Justice v. Simons, the court clarified that the actual notice provision
in section 101.101(c) is met only if the defendant has a "subjective awareness
that its fault produced or contributed to the claimed injury." 90 In this personal
injury suit, the Texas Department of Criminal Justice (TDCJ) filed a plea to
the jurisdiction on the ground that the plaintiff had failed to give formal notice
of his claim as required under section 101.101(a).9' The trial court denied the
plea, finding that TDCJ had actual notice under section 101.101 (c).92 TDCJ
took an interlocutory appeal, and the Austin Court of Appeals affirmed.93

Justice Hecht, writing for a unanimous court, first noted that, as
explained in Loutzenhiser that same day,94 the failure to give adequate notice
does not deprive the trial court of jurisdiction, and thus the court of appeals
"had no jurisdiction over this interlocutory appeal and should have dismissed
it."95 Nevertheless, as in Loutzenhiser, the court went on to address the
substantive notice issue.96 In doing so, the court reviewed its earlier decision
in Cathey v. Booth,97 in which it had held that actual notice under section
101.101(c) requires not only knowledge that an injury or death has occurred,
but also knowledge of "the governmental unit's alleged fault producing or
contributing to" the injury or death and "the identity of the parties involved."98

Focusing on the required knowledge of fault, the court in Simons explained
that this does not require actual knowledge that the plaintiff has "actually
made an allegation of fault," because such a requirement would merely
duplicate the formal notice requirement in section 101.101(a).99 It does
require more than just a showing that the governmental unit investigated the
accident, or that it could or should have discovered its "possible fault by
investigating the accident."'' °

Instead, the court held that "actual notice under section 101.101(c)
requires that a governmental unit have knowledge of the information it is
entitled to be given under section 101.101(a) [i.e., notice 'of a claim,' which
reasonably describes the damage or injury claimed, the time and place of the

90. 140 S.W.3d 338, 348 (Tex. 2004).

91. Id. at 34243.
92. Id. at 343.
93. Id.
94. See supra notes 64-89 and accompanying text.

95. Simons, 140 S.W.3d at 339.
96. Id.
97. 900 S.W.2d 339 (Tex. 1995).
98. Simons, 140 S.W.3d at 344.
99. Id. at 347.

100. M.
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incident, and the incident] and a subjective awareness that its fault produced
or contributed to the claimed injury."' 0 ' Under this standard, it seems actual
notice exists only if some employee whose knowledge can be attributed to the
governmental unit has actually concluded that the governmental unit is liable
to the plaintiff.0 2 In other words, actual notice exists only if the governmental
unit has, at least internally, conceded that it is liable to the plaintiff.0 3 In fact,
the court explained that a governmental unit "cannot acquire actual notice...
by obtaining information that would reasonably suggest its culpability."'' 0

4

Thus, it is apparently not enough that the governmental unit thinks it may be
at fault, or even thinks it is probably at fault; it must actually be aware that it
is at fault.0 5 Presumably then, the only cases in which actual knowledge will
exist are those in which the battle is over the amount of damages, with
liability having been conceded.

g. Notice Requirement: Knowledge of Accident and Presence of
Employees at the Scene Do Not Provide Actual Notice

A third opinion issued on July 9, 2004, Blevins v. Texas Department of
Transportation, also involved the actual notice requirement under section
101.101(c).' 6 In Blevins, the family of a truck driver who was killed in an
accident sued the Texas Department of Transportation (TxDOT), and TxDOT
filed a plea to the jurisdiction arguing inadequate notice under section
101.101.107 The trial court denied the plea, and TxDOT took an interlocutory
appeal.108 The Fort Worth Court of Appeals found that TxDOT did not have
adequate notice, reversed, and rendered judgment dismissing the case."° In
a short per curiam opinion, the supreme court agreed with the court of appeals
that "TxDOT's knowledge of the accident and the presence of its employees
at the scene did not provide TxDOT actual notice of petitioners' claim within
the meaning of section 101.101(c)."" The court noted, however, that
plaintiffs argued that they had other evidence of actual notice and concluded
that it could not resolve the issue from the record."' In a peculiar move, the
court then granted the petition for review "so that the parties may address this
issue further in the trial court," but then dismissed the appeal "[fWor the

101. Id. at 348.
102. See id.
103. See id. at 347-48 (stating that a governmental unit must have "subjective awareness of its fault,

as ultimately alleged by the claimant, in producing or contributing to the claimed injury").
104. Id. at 348.
105. See id.
106. 140 S.W.3d 337 (Tex. 2004) (per curiam).
107. Id.
108. Id.
109. Id.
110. Id.
111. Id.
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reasons explained in Simons."' 2 Presumably, the "reasons explained in
Simons" were that notice is not jurisdictional and the appellate court thus
lacked interlocutory jurisdiction." 3

h. Notice Requirement: Six-month Period Is Not Tolled by Claimant's
Minority

The court's fourth July 9 opinion, also written by Justice Hecht, was
Martinez v. Val Verde County Hospital District."4 In this case, the parents of
a minor filed suit on her behalf alleging that she suffered pulmonary edema
as a result of a tonsillectomy." 5 Like the defendants in Loutzenhiser, Simons,
and Blevins, the hospital filed a plea to the jurisdiction on the ground that it
did not receive adequate notice under section 101.101."16 The trial court
sustained the plea and dismissed the daughter's claims." 7 The parents
appealed on the daughter's behalf, arguing that the six-month notice period
was tolled during the daughter's minority." 8

The court of appeals agreed with the trial court that minority does not toll
the notice period, but nevertheless reversed and remanded on the ground that
the notice requirement is not jurisdictional and the trial court therefore should
not have granted the defendant's plea to the jurisdiction." 9 On the parents'
petition for review, the supreme court strictly construed the notice provision,
which contains no tolling provision, and agreed that the claimant's minority
does not toll the six-month notice period. 2 ° The court then affirmed the court
of appeals judgment, implicitly agreeing that, because the notice requirement
is not jurisdictional, the trial court should not have entered judgment in
response to a plea to the jurisdiction. 21

2. The Uniform Declaratory Judgments Act

As the Texas Supreme Court recently reaffirmed, suits seeking
declaratory relief against state officials who allegedly act without legal or
statutory authority are not "suits against the [s]tate" and therefore do not
implicate the doctrine of sovereign immunity. 22 Nevertheless, there remains

112. Id.
113. Id.; Tex. Dep't of Criminal Justice v. Sinons, 140 S.W.3d 338, 339 (Tex. 2004).
114. 140 S.W.3d 370 (Tex. 2004).
115. Id. at 371.
116. Id.
117. Id.
118. Id.
119. Id. at 371-72.
120. Id. at 372.
121. Id.
122. See Tex. Natural Res. Conservation Comm'n v. IT-Davy, 74 S.W.3d 849, 855 (Tex. 2002)

(quoting W.D. Haden Co. v. Dodgen, 308 S.W.2d 838, 840 (Tex. 1958)).
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much controversy over the proper application of this principle, and over the
question of whether any particular claim for declaratory relief is a suit against
the state. Ten years ago, the Texas Supreme Court concluded that, even in a
suit against the state, the Uniform Declaratory Judgments Act (UDJA) waives
immunity from liability for attorneys' fees under the Act. 2 3 This year, the
Austin Court of Appeals clarified that the UDJA's waiver of immunity from
liability for attorneys' fees applies to all suits under the Act, including suits
to construe a contract, and not just those that involve the validity or
construction of a statute or ordinance."24

The UDJA empowers courts to settle and afford relief with respect to
"rights, status, and other legal relations." 2' A person whose "rights, status,
or other legal relations are affected by a statute, municipal ordinance, contract,
or franchise may have determined any question of construction or validity
arising under the statute, ordinance, contract, or franchise and obtain a
declaration of rights, status, or other legal relations thereunder."'2 6 All
interested persons must be made a party to the action, including municipalities
and other governmental agencies, when an ordinance or statute is involved.'27

In such an action, the court may award reasonable and necessary attorney's
fees as are equitable and just. 28

In Texas Education Agency v. Leeper, the court had found that the UDJA
impliedly waives immunity for attorneys' fees, because even though the
UDJA does not expressly state that it waives immunity, "by authorizing
declaratory judgment actions to construe the legislative enactments of
governmental entities and authorizing awards of attorney fees, the [U]DJA
necessarily waives governmental immunity [from liability] for such
awards."' 29 In his dissent, Justice Gonzalez argued that the court had confused
immunity from suit and immunity from liability, and that, while the UDJA
waives the former, 3 ' the court had erred in finding that it implicitly waives
the latter.'3' The following year, however, in City of La Porte v. Barfield, 32

the court reaffirmed its holding in Leeper, explaining that, "[a]lthough the
waiver of immunity was not expressed in so many words, we could discern no

123. See Tex. Educ. Agency v. Leeper, 893 S.W.2d 432,446 (Tex. 1994);see also City ofLa Porte
v. Barfield, 898 S.W.2d 288, 297 (Tex. 1995) (analyzing the UDJA to provide for the award of attorneys'
fees, but also waives immunity from liability for attorney fees awards).

124. TML Intergovernmental Employee Benefits Pool v. Prudential Ins. Co., No. 03-03-00605-CV,
2004 WL 1066344 (Tex. App.-Austin, May 13, 2004, pet. denied).

125. TEX. CIV. PRAC. & REM. CODE § 37.003(a) (Vernon 1997).
126. § 37.004(a).
127. § 37.006(a)-b).
128. § 37.009.
129. Tex. Educ. Agency v. Leeper, 893 S.W.2d 432,446 (Tex. 1994).
130. See § 37.004.
131. Leeper, 893 S.W.2d at 447 (Gonzalez, J., dissenting).
132. 898 S.W.2d 288, 297 (Tex. 1995).
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other reasonable intent in the Act's provisions."'33 It was thus confirmed that
if a governmental entity is properly named in a UDJA suit over the validity
or construction of a statute or ordinance, the court can order the entity to pay
the plaintiffs' attorneys' fees. 34

In the Austin Court of Appeals' recent decision in TML
Intergovernmental Employee Benefits Pool v. Prudential Insurance Co., the
governmental body, TML, was not sued, but itself filed the suit against
Prudential. 3 The suit sought to construe Prudential's insurance policy rather
than a statute or ordinance. 36 After the trial court granted Prudential's motion
for summary judgment, Prudential moved for an award of attorneys' fees. 137

The trial court granted the motion over TML's assertion that it was immune
from liability for attorneys' fees. 3

1 The court of appeals affirmed, holding that
TML had waived its immunityfrom suit by filing the UDJA action, 39 and that
the UDJA waived its immunityfrom liability for attorneys' fees. 40 In doing
so, the court rejected TML's attempt to distinguish Leeper and Barfield and
concluded that "[to hold that a governmental entity, as plaintiff in a UDJA
action, is immune from liability as to a prevailing defendant's attorney's fees
would give governmental entities license to pursue UDJA actions with
impunity and disregard the statutory authorization for attorney's fees in 'any
proceeding' under the UDJA."' 41

3. The Patients' Bill of Rights

As the Texas Supreme Court has continued to strictly construe the Texas
Tort Claims Act, the plaintiffs' bar has sought new statutory bases on which
to assert that the Legislature has waived sovereign immunity. In Wichita
Falls State Hospital v. Taylor,42 the court eliminated one of the most popular
of these strategies, holding that the legislature did not waive sovereign
immunity for suits arising under the Texas Patients' Bill of Rights.143 In doing
so, the court resolved a large number of other cases pending against the
State.'44

133. Id. at 297.
134. Id.
135. TML Intergovernmental Employee Benefits Pool v. Prudential Ins. Co., No. 03-03-00605-CV,

2004 WL 1066344 at *1 (Tex. App.-Austin, May 13, 2004, pet. denied).
136. Id.
137. Id. at*2.
138. Id.
139. See discussion infra Part II.C.2.
140. TML, 2004 WL 1066344, at *6.
141. Id.
142. 106 S.W.3d 692 (Tex. 2003).
143. Id. at 694.
144. Id. at 692.
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In Taylor, the plaintiff sued the state hospital for negligently treating her
husband, who committed suicide the day the hospital released him.'45 The
plaintiff asserted violations of the Patients' Bill of Rights and argued that the
legislature had waived sovereign immunity by providing that persons harmed
by such a violation may sue for damages.'" The trial court denied the
hospital's plea to the jurisdiction, and the court of appeals, on interlocutory
appeal, affirmed.'47 In reversing the judgment, the supreme court noted that,
unlike some statutes, the Patients' Bill of Rights does not expressly state that
"immunity from suit is waived" or even that a governmental body "may be
sued.""' It then considered four factors to determine whether a statute
implicitly waives immunity from suit:

(1) the intent to waive immunity must be beyond doubt, such that
the language would be meaningless otherwise;

(2) any ambiguity must be resolved in favor of immunity;
(3) statute requirements that the state be joined in a suit for which

immunity would otherwise attach, immunity is waived; and
(4) an intent to waive is more likely if the statute also includes

provisions that protect the public treasury by limiting the
scope or amount of the waiver. 14 9

Applying these factors to the Patients' Bill of Rights, the court noted the
following: (1) the may sue language is meaningful without a waiver of
immunity, in that it allows suits against private health care providers; (2) the
language is therefore ambiguous; (3) the statute does not require the joinder
of governmental units; and (4) unlike any other statute in which the legislature
has waived immunity, this statute expressly allows recovery of exemplary
damages. 5° Focusing on this last point, the court explained: "Although not
dispositive, the fact that Taylor's construction of the Act would subject the
State to exemplary damage awards reinforces our skepticism that the
[l]egislature intended to waive sovereign immunity by mere implication.'' 1

The court thus found that the legislature did not waive immunity in the Act,
reversed the court of appeals, and dismissed plaintiffs' claims for want of
jurisdiction.'52

145. Id. at 694.
146. Id.
147. Id.
148. Id. at 698.
149. Id. at 697-98.
150. Id. at 698-99.
151. Id. at 702.
152. Id.
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4. The Administrative Procedure Act

In Texas Department of Protective and Regulatory Services v. Mega
Child Care, Inc., the supreme court issued the only recent decision in which
it has held that the legislature has waived sovereign immunity.1 3 Mega Child
Care sued the Texas Department of Protective and Regulatory Services
(TDPRS) after TDPRS revoked Mega Child Care's child-care facility license
through an administrative proceeding." 4 TDPRS filed a plea to the
jurisdiction asserting sovereign immunity from the suit, arguing that the
legislature had not waived immunity or provided for judicial review of
TDPRS's agency actions in TDPRS's enabling statute. 5 Mega Child Care
argued that, despite the lack of any judicial review provision in TDPRS's
statute, the legislature had provided a general right to judicial review of all
agency actions in section 2001.171 of the Administrative Procedure Act, 56

which provides that "[a] person who has exhausted all administrative remedies
available within a state agency and who is aggrieved by a final decision in a
contested case is entitled to judicial review under this chapter." '157 Countering
this argument, TDPRS relied on a line of decisions in which the Austin Court
of Appeals had held that section 2001.171 is merely procedural and does not
waive immunity or provide a substantive right to judicial review.'58 The
Harris County trial court agreed and granted TDPRS's plea to thejurisdiction,
but the First District Court of Appeals reversed, refusing to follow the Austin
court's decisions.159

The Texas Supreme Court agreed with the court of appeals, holding that,
"[b]ased on its plain language .... section 2001.171 provides an independent
right to judicial review of a contested-case decision when the agency's
enabling statute neither specifically authorizes nor prohibits judicial review
of the decision."'" In doing so, the court first conducted what it deemed an
extensive review of model administrative procedure acts, the Texas APA, and
TDPRS's 1997 sunset review legislation. Then it concluded that, within the
context of these statutory provisions, the "phrase 'is entitled to judicial
review' is unambiguous" and "creates an independent right to judicial review
for those who satisfy the section's threshold requirements."' ' 6

1

153. No. 02-0728, 2004 WL 1966020 (Tex. Sept. 3, 2004).
154. Id. at *2.
155. Id.
156. Id. at *4.
157. See TEX. GOvT. CODE ANN. § 2001.171 (Vernon 2000).
158. Mega Child Care, 2004 WL 1966020, at *24. See, e.g., Eldercare Props., Inc. v. Tex. Dep't

of Human Servs. 63 S.W.3d 551, 557 (Tex. App.-Austin 2001, pet. denied); Employees Ret. Sys. v. Foy,
896 S.W.2d 314, 316 (Tex. App.- Austin 1995, writ denied).

159. Mega Child Care, 2004 WL 1966020, at *3.
160. Id. at*3.
161. Id. at*23.
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A finding that the statute provides a right of judicial review, however, is
not necessarily the same as a finding that the statute waives the government's
sovereign immunity. In this case, however, the court found that, as it had
found when construing the UDJA in Leeper,162 the fact that the legislature
must have known that governmental bodies would be sued under this
provision is sufficient to demonstrate the legislature's implied intent to waive
sovereign immunity for such suits. 63 Thus, the court held, "[o]ur conclusion
that section 2001.171 provides an independent right to judicial review when
an agency enabling statute neither specifically authorizes nor prohibits judicial
review is, as a practical matter, dispositive of the sovereign immunity
issue."' 64

Notably, the court in Mega Child Care relied on its 1994 decision in
Leeper and did not even mention its decision just last year in Wichita Falls
State Hospital v. Taylor, in which it held that the legislature did not waive
sovereign immunity by providing that patients may sue under the Texas
Patients' Bill of Rights. 65 Despite the apparent similarity between the Bill of
Right's provision that persons may sue and the APA's provision that persons
are entitled to judicial review, the court in Mega Child Care did not apply the
four-factor test that it announced just last year in Taylor."6 If it had, it would
presumably have reached the same result, based on the first Taylor factor: the
legislature's intent to waive immunity in section 2001.171 is beyond doubt
because the language would be meaningless otherwise. 67 In this sense, and
in the court's defense, Mega Child Care is probably more analogous to Leeper
than to Taylor. But the court's failure to stick to a specific test for
determining when the legislature has implicitly waived immunity makes it
more difficult for lower courts and parties to resolve the issue with
confidence.

5. "Sue and Be Sued" / "Plead and Be Impleaded"

Judging from the number of recent court of appeals opinions and the
number of petitions for review filed, the hottest waiver of immunity issue
appears to be whether statutes and city charters that say a governmental body
may "sue or be sued," or may "plead or be impleaded," is a clear and
unambiguous waiver of immunity from suit. As demonstrated below, and as
discussed more thoroughly in other recent articles, 6 ' the Texas Courts of

162. Tex. Educ. Agency v. Leeper, 893 S.w.2d 432, 446 (Tex. 1994).
163. Mega Child Care, 2004 WL 1966020, at *20.
164. Id. at *24.
165. Id. at *25; Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694 (Tex. 2003).
166. Wichita Falls State Hosp., 106 S.W.3d at 696-97 (Tex. 2003).
167. Id. at 696.
168. See, e.g., A. Craig Carter, Is Sue and Be Sued Language a Clear and Unambiguous Waiver

of Immunity?, 35 ST. MARY'S LJ. 275 (2004); George C. Kraehe, "There's Something About Cities:"
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Appeals are greatly divided on the issue. This article will briefly summarize
the few supreme court comments on the issue, summarize the appellate
courts' reasons for their conflicting holdings, and provide a comprehensive
list of the cases that address the issue.

a. Texas Supreme Court Cases

The Texas Supreme Court has never addressed the meaning of the phrase
plead and be impleaded. But over thirty years ago, in Missouri Pacific
Railroad v. Brownsville Navigation District (MoPac),169 the court held that
statutory language providing that a governmental body may sue and be sued
is "quite plain and gives general consent... to be sued in the courts of Texas"
such that immunity from suit is expressly waived. 7 Seven years ago, in
Federal Sign v. Texas Southern University,17' the court cited to MoPac's
holding without criticizing or denouncing it.'72 Later, in Travis County v.
Pelzel & Associates,'73 the Court seemed to back away from MoPac
commenting that the phrase sue and be sued arguably shows an intent to waive
immunity. 74 Most recently, however, in Wichita Falls State Hospital v.
Taylor, the court seemed to reaffirm the holding in MoPac: "[W]e have little
difficulty recognizing the Legislature's intent to waive immunity from suit
when a statute provides that a state entity may be sued or that 'sovereign
immunity to suit is waived. '"' 17 5 In essence, the court's comments on the sue
or be sued language are just clear enough to allow some appellate courts to
conclude that MoPac remains binding precedent, and just ambiguous enough
to allow others to conclude it does not. 176

b. The Divided Courts of Appeals

Sue and be sued waives immunity. Language providing that a
governmental body may sue and be sued appears in a number of Texas
statutes including the Education Code, the Health Code, the Water Code, and
in numerous city charters. 7 7 Generally, the courts that have held that this

Understanding Proprietary Functions of Texas Municipalities and Governmental Immunity, 32 TEx. TECH
L. REv. 1(2000).

169. 453 S.W.2d 812 (Tex. 1970).
170. Id. at 813 (construing former version of what is now TEX. WATER CODE ANN. § 62.078

(Vernon 2003)).
171. 951 S.W.2d 401 (Tex. 1997).

172. Id. at 408.
173. 77 S.W.3d 246 (Tex. 2002).
174. Id. at 249.
175. 106 S.W.3d 692, 696-97 (Tex. 2003) (emphasis added).
176. Id. at 699.
177. TEx. EDUC. CODE ANN. § 11.151(a) (Vernon 1996 & Supp. 2004); TEx. HEALTH & SAFETY

CODE ANN. § 262.02 1(b)(2) (Vernon 2001); TEx. WATER CODE ANN. § 61.082(a) (Vernon 2004).
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language waives immunity from suit have all done so on the ground that
MoPac requires that result. They include panels from the Houston [ 1st Dist.],
San Antonio, Waco, El Paso, Fort Worth, Tyler, Corpus Christi, Amarillo, and
Austin Courts of Appeals.'

Sue and be sued does not waive immunity. The courts that have found
that sue and be sued does not waive immunity have generally done so on the
grounds that: (1) the phrase is not clear and unambiguous, and the court must
resolve ambiguities in favor of retaining immunity; (2) the phrase is contained
in statutory provisions that address the powers and duties of the governing
body's board; (3) the phrase originated in the corporate law context, and was
designed to give corporate entities an existence in the courts; (4) the phrase
thus merely gives the body the capacity to sue or be sued in cases for which
immunity has been waived elsewhere; (5) MoPac is not binding because it
predated the court's holding that all waivers of immunity must be clear and
unambiguous, and the reasoning of the court's subsequent decisions shows
that the court has departed from that decision; and (6) MoPac preceded the
Texas Tort Claims Act, which now governs waiver in tort claims over any
more general statutory provisions.'79 These decisions have come from panels
of the San Antonio, Dallas, Houston [14th Dist.], Corpus Christi, and
Texarkana Courts of Appeals (note that the San Antonio and Corpus Christi
courts have reached internally inconsistent decisions on the issue).180

178. See United Water Servs. v. City of Houston, 137 S.W.3d 747 (Tex. App.-Houston [lst Dist.]

2004, pet. filed); Alamo Comty. Coll. Dist. v. Browning Constr., 131 S.W.3d 146 (Tex. App.-San

Antonio 2004, pet. filed); City of Mexia v. Tooke, 115 S.W.3d 618, 621 (Tex. App.-Waco 2003, pet.

granted); Goerlitz v. City of Midland, 101 S.W.3d 573, 576-77 (Tex. App.-El Paso 2003, pet. filed);
Tarrant County Hosp. Dist. v. Henry, 52 S.W.3d 434,448 (Tex. App.-Fort Worth 2001, no pet.); State

v. Kreider, 44 S.W.3d 258, 266 ('Tex. App.-Fort Worth 2001, pet. denied); Welch v. Coca-Cola Enter.,
36 S.W.3d 532, 538 (Tex. App.-Tyler 2000, pet. withdrawn); Bates v. Tex. State Technical Coll., 983
S.W.2d 821, 827 (Tex. App.-Waco 1998, pet. denied); Alamo Cmry. Coll. Dist. v. Obayashi Corp., 980

S.W.2d 745, 747-48 (Tex. App.-San Antonio 1998, pet. denied); Engelman Irrigation Dist. v. Shields

Bros., 960 S.W.2d 343, 348 (Tex. App.-Corpus Christi 1997), pet. deniedper curiam, 989 S.W.2d 360
(Tex. 1998); Loyd v. ECO Res., Inc., 956 S.W.2d 110, 122-23 (Tex. App.-Houston [14th Dist.] 1997,
no pet.); Knowles v. City of Granbury, 953 S.W.2d 19, 23 (Tex. App.-Fort Worth 1997, pet. denied);
Dillard v. Austin Indep. Sch. Dist., 806 S.W.2d 589, 594 (Tex. App.-Austin 1991, writ denied); Fazekas
v. Univ. of Houston, 565 S.W.2d 299, 302 (Tex. App.-Houston [lst Dist.] 1978, writ ref'd n.r.e.) City
ofLubbockv. Adams, No. 07-03-0042-CV, 2004 WL 2254213, at * 3 ('rex. App.-Amarillo Oct. 7,2004,

no pet. h).
179. See United Water Servs., 137 S.W.3d at 747; Browning Constr., 131 S.W.3d at 146; Tooke,

115 S.W.3d at 621; Goerlitz, 101 S.W.3d at 576-77; Tarrant County Hosp. Dist., 52 S.W.3d at 448;

Kreider, 44 S.W.3d at 266; Welch, 36 S.W.3d at 538; Bates, 983 S.W.2d at 827; Obayashi Corp., 980
S.W.2d at 747-48; Engelman Irrigation Dist., 960 S.W.2d at 348, pet. deniedper curiam, 989 S.W.2d 360

('rex. 1998); Loyd, 956 S.W.2d at 122-23; Knowles, 953 S.W.2d at 23; Dillard, 806 S.W.2d at 594;

Fazekas, 565 S.W.2d at 302.

180. See City ofSan Antonio v. Butler, 131 S.W.3d 170 (Tex. App.-San Antonio 2004, pet. filed);
Satterfield & Pontikes Constr. v. Irving Indep. Sch. Dist., 123 S.W.3d 63 ('ex. App.-Dallas 2003, pet.
filed); City of Dallas v. Reata Constr. Corp., 83 S.W.3d 392 (Tex. App.-Dallas 2002), rev'd on other
grounds, No. 02-1031, 2004 WL 726906 (Tex., Apr. 2, 2004); Jackson v. City of Galveston, 837 S.W.2d
868 (Tex. App.-Houston [14th Dist.] 1992, writ denied); Townsend v. Mem'l Med. Ctr., 529 S.W.2d 264,
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Plead and be impleaded waives immunity. Numerous city charters and
several state statutes provide that the governmental body may plead and be
impleaded in any court.18' In addressing these provisions, the appellate courts
have dealt not only with the issue of whether MoPac remains good law, but
also whether the supreme court's comments on sue or be sued apply equally
to plead and be impleaded. Those that have found that there is no distinction
between the two phrases, and that MoPac controls, include panels of the
Texarkana, Houston 114th Dist.], El Paso, and Fort Worth Courts of
Appeals. '82

Plead and be impleaded does not waive immunity. Panels of the Dallas,
San Antonio, Waco, and Fort Worth courts have held that plead and be
impleaded does not waive immunity.8 3 In doing so, they have reasoned that:
(1) the supreme court has never addressed the effect of this phrase, and
MoPac is not controlling; (2) the phrase is not clear and unambiguous, and
courts must resolve the ambiguity in favor of retaining immunity; (3) the
phrase is often used with the same statutes in which the legislature used sue
and be sued; and because courts must assume that the legislature meant every
word to have meaning, they cannot conclude that they mean the same thing;
(4) the phrase has a meaningful alternative construction: It authorizes the
governmental body to file pleadings and be named in pleadings in suits for
which immunity has already been waived; (5) the statutes that use the phrase
do not require joinder of the governmental body in suits for which immunity
would otherwise attach; and (6) the statute does not in any way limit the
extent or scope of the government's liability.18 4

c. It Appears That Help Is on the Way

To appreciate the need for clarity on these issues, consider the following:
The Austin, Tyler, and Houston [lIst Dist.] courts have held that sue and be
sued waives immunity.'85 The El Paso court has held that sue and be sued and

267 (rex. Civ. App.-Corpus Christi 1975, writ ref'd n.r.e.); Childs v. Greenville Hosp. Auth., 479 S.W.2d
399,401 (rex. Civ. App.-Texarkana 1972, writ ref'd n.r.e.).

181. See, e.g., TEX. LOC. GOVT CODE ANN. § 51.075 (Vernon 1999) (applying to home rule
municipalities).

182. See City of Texarkana v. City of New Boston, 141 S.W.3d 778 (Tex. App.-Texarkana 2004,
no pet. h.); City of Houston v. Clear Channel Outdoor, No. 14-03-00022-CV, 2004 WL 63561 (rex. App.
-Houston [14th Dist.], Jan. 15,2004, pet. filed); Goerlitz, 101 S.W.3d at 577; Kreider, 44 S.W.3d at 266;
Knowles, 953 S.W.2d at 23; Avmanco, Inc. v. City of Grand Prairie, 835 S.W.2d 160,164-65 ('ex. App.-
Fort Worth 1992, writ dism'd as moot).

183. See cases cited infra note 184.
184. See City of Carrollton v. McMahon Contracting, 134 S.W.3d 925 (Tex. App.-Dallas 2004,

pet. filed); Butler, 131 S.W.3d at 170; City ofMexia v. Tooke, 115 S.W.3d 618 (Tex. App.-Waco 2003,
pet. granted); Reata Constr. Corp., 83 S.W.3d at 398, rev'd on other grounds, No. 02-1031, 2004 WL
726906 (Tex. Apr. 2, 2004); City of Fort Worth v. Patusek Indus., 48 S.W.3d 366, 371-72 (Tex. App.-
Fort Worth 2001, no pet.).

185. See cases cited supra note 178.
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plead and be impleaded both waive immunity.8 6 The Dallas court has held
that neither waives immunity. 7 The Waco court has held that sue and be
sued waives immunity, but plead and be impleaded does not.t8 ' The
Texarkana and Houston [14th Dist.] courts have held that sued and be sued
does not waive immunity, but plead and be impleaded does. 89 The Corpus
Christi court has held both that sue and be sued does and does not waive
immunity. 1 ° The San Antonio and Fort Worth courts have held that sue and
be sued waives immunity, but plead and be impleaded both does and does
not. '9 Appendix A details these varying results.

Thankfully, petitions for review are pending in seven of these cases, and
the court has already granted review and heard arguments in an eighth. " The
court has previously denied review in seven of the cases, and refused writs
finding "no reversible error" in three others.'93 Still, with seven petitions
pending and one already granted, practitioners and governmental officials can
hope that the court will soon provide its answer to the puzzle.'94

C. Waiver by Conduct

The supreme court has long held that, "to waive immunity, consent to
suit must ordinarily be found in a constitutional provision or legislative
enactment. '"95 This rule is not without its exceptions, however, for the court

186. See cases cited supra note 178, note 182.
187. See cases cited supra note 180, note 184.
188. See cases cited supra note 178, note 184.
189. See cases cited supra note 178, note 180.
190. See cases cited supra note 180, note 184.
191. See cases cited supra note 178, note 184.
192. City of Mexia v. Tooke, 115 S.W.3d 618 (rex. App.-Waco 2003, pet. granted).
193. Bates v. Tex. State Technical Coll., 983 S.W.2d 821 (Tex. App.-Waco 1998, pet. denied);

Alamo Cmty. Coll. Dist. v. Obayashi Corp., 980 S.W.2d 745 (Tex. App.-San Antonio 1998, pet. denied);
Engelman Irrigation Dist. v. Shields Bros., 960 S.W.2d 343,348 (Tex. App.-Corpus Christi 1997), pet.
deniedpercuriam, 989 S.W.2d 360 (Tex. 1998); Knowles v. City of Granbury, 953 SW.2d 19 (Tex. App.
-Fort Worth 1997, pet. denied); State v. Kreider, 44 S.W.3d 258 (Tex. App.-Fort Worth 2001, pet.
denied); Dillard v. Austin Indep. Sch. Dist., 806 S.W.2d 589 (Tex. App.-Austin 1991, writ denied);
Jackson v. City of Galveston, 837 S.W.2d 868 (Tex. App.-Houston [14th Dist.) 1992, writ denied);
Fazekas v. Univ. of Houston, 565 S.W.2d 299, 302 (Tex. App.-Houston [ist Dist.] 1978, writ refd
n.r.e.); Townsend v. Mem'l Med. Ctr., 529 S.W.2d 264 (rex. Civ. App.-Corpus Christi 1975, writ ref'd
n.r.e.); Childs v. Greenville Hosp. Auth., 479 S.W.2d 399 (rex. Civ. App.-Texarkana 1972, writ ref'd
n.r.e.).

194. United Water Servs. v. City of Houston, 137 S.W.3d 747 (Tex. App.-Houston [1st Dist.]
2004, pet. filed); Alamo Comty. Coil.Dist. v. Browning Constr., 131 S.W.3d 146 (Tex. App.-San
Antonio 2004, pet. filed); City of San Antonio v. Butler, 131 S.W.3d 170 (rex. App-San Antonio 2004,
pet. filed); Satterfield & Pontikes Constr. v. Irving Indep. Sch. Dist., 123 S.W.3d 63 (Tex. App.-Dallas
2003. pet. filed); City of Houston v. Clear Channel Outdoor, No. 14-03-00022-CV, 2004 WL 63561 (Tex.
App. -Houston [14th Dist.], Jan. 15, 2004, pet. filed); City of Carrollton v. McMahon Contracting, 134
S.W.3d 925 (Tex. App.-Dallas 2004, pet. filed); Goerlitz v. City of Midland, 101 S.W.3d 573 (rex.
App.-El Paso 2003, pet. filed); Tooke, 115 S.W.3d at 618.

195. See Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 695 (rex. 2003).
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has also suggested that governmental bodies may, in some limited
circumstances, waive their immunity by their conduct, either in their
contractual relations with private parties or in litigation.'19 6

1. Waiver of Immunity by Conduct in Contracts

For several years, the court has toyed with the idea of holding that the
State can waive its immunity from suit by its conduct when contracting with
a private party. Its decisions on this issue demonstrate a discomfort with the
fact that the legislature's refusal to address this issue has left many private
parties without a remedy for damages caused by the government's failure to
fulfill its agreements. But each time the court has addressed this issue, it has
declined to create a "waiver-by-contractual-conduct" exception, and each
decision seems to suggest that it is not going to do so anytime soon.

The court first considered the issue in Federal Sign v. Texas Southern
University.'9 7 There, the Court held that by entering into a contract with a
private party, the State waives its immunity from liability under the contract,
but not its immunity from suit for its breach. 98 In doing so, however, the
court expressly limited its decision to the facts of that case, in which the State
had merely entered a contract and then breached it before the private party had
tendered its performance.'99 In a footnote that some might say has come back
to haunt them, the court explained that "[tihere may be other circumstances
where the State may waive its immunity by conduct other than simply
executing a contract so that it is not always immune from suit when it
contracts. ' 20

Following this decision, several appellate courts held that the State
waives its immunity from suit by accepting the benefits of a contract with a
private party. On review of three of these cases, however, the court declined
to adopt this waiver-by-contractual-conduct theory.20' In doing so, the court
did not wholly dismiss the theory, but instead found that, because the
legislature (after Federal Sign) had adopted an administrative process for the
resolution of disputes involving government contracts,02 it was unnecessary
to adopt a judicially crafted waiver-by-contractual-conduct exception for
those cases. Because the legislature had provided a means for private parties

196. See discussion infra Part U.C.2.
197. 951 S.W.2d 401 (Tex. 1997).
198. Id. at 408.
199. Id.
200. Id. at 408 n.1.
201. See Gen. Serv. Comm. v. Little-Tex Insul. Co., consolidated with Tex. A&M Univ. v. DalMac

Constr. Co., 39 S.W.3d 591 (Tex. 2001); Tex. Dep't of Transp. v. Aer-Aerotron, Inc., 39 S.W.3d 220 (Tex.
2001).

202. See TEx. GOV'T CODE ANN. §§ 2260.001-. 108 (Vernon 2000 & Supp. 2004).
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to enforce their government contracts, the court elected to continue to "defer
to the Legislature to waive sovereign immunity. ' '203

The following year, in Texas Natural Resource Conservation
Commission v. IT-Davy,2 the court addressed the issue of whether the State
waives immunity from suit by accepting a private party's full performance
under a contract or by agreeing in the contract that any disputes would be
resolved through arbitration or in court.205 Unlike the contracts in the Little-
Tex cases, Chapter 2260's dispute resolution process did not apply to the
State's contract with IT-Davy.20

6 Nevertheless, in light of the legislature's
decision to provide remedies for the breach of at least some government
contracts, the court again "decline[d] to interfere" by creating a waiver-by-
contractual-conduct exception.0 7 The court went on to hold that, because
only the legislature can waive immunity from suit, the Texas Natural
Resource Conservation Commission (TNRCC) did not do so by agreeing in
the contract to resolve disputes in court.2"8 Shortly thereafter, the court
followed its decision in IT-Davy and again refused to adopt a waiver-by-
contractual-conduct exception in a similar case.2 9

In its most recent decision on the issue, Catalina Development, Inc. v.
County of El Paso,21

0 the court again refused to adopt a waiver-by-contractual-
conduct. The dispute in this case arose after the county had decided to sell a
parcel of land, solicited bids from prospective purchasers, accepted the
highest bid, deposited the earnest money, and sent the buyer a deed and
affidavit for the closing.21' After newly elected county commissioners refused
to complete the sale, the purchaser sued.2"2 Rejecting the purchaser's
argument that the county had waived its immunity by its conduct, the court
explained that the county's actions were typical acts of contract formation,
and "contract formation, by itself, is not sufficient to waive . . . immunity
from suit." '213 The court further noted that in this case the county was the
seller, not the buyer, and the buyer was seeking "to force a sale of land that
belongs to the people of El Paso County. '2 4 Finally, the court noted that this
case illustrates a "fundamental reason why immunity exists-to prevent

203. Little-Tex, 39 S.W.3d at 597.
204. 74 S.W.3d 849 (Tex. 2002).
205. Id. at 856.
206. Id.
207. id. at 857.
208. Id. at 858.
209. See Travis County v. Pelzel, 77 S.W.3d 246, 252 (Tex. 2002).
210. 121 S.W.3d 704 (Tex. 2003).
21. Id.
212. Id. at 704.
213. Id. at 706.
214. Id.
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governmental entities from being bound by the policy decisions of their
predecessors. "215

Although the court in Catalina refused to open the courthouse doors in
that case, it left a glimmer of hope for future private litigants by concluding
that "the equitable basis for a waiver [by conduct] simply does not exist under
this set of facts."2 6 Indeed, the court has never suggested that the State
cannot waive its immunity through conduct in contractual relations, or that the
court cannot or will not recognize such a waiver. To former Justice Enoch,
however, who believes the court should waive immunity in contract suits and
thus dissented in all of the waiver-by-contractual-conduct cases, the glimmer
of hope is but an illusion.2 ' In his dissent in Catalina, he accused the court
of "mislead[ing] the public" by continuing to suggest that a waiver-by-
contractual-conduct exists, because "the Court will never conclude that such
a waiver actually occurred. 21 8

2. Waiver of Immunity by Conduct in Litigation

In contrast to waiver-by-contractual-conduct, the court has found that the
State can waive immunity by its conduct in litigation, and recent court
decisions have continued to do so.219

a. Waiver by Failure to Plead Immunity

The first time it addressed the issue, the Texas Supreme Court appeared
to have no problem holding that a governmental body waives its immunity by
failing to assert it in the trial court.22 In that case, the city had waited until
after the jury returned its verdict before filing a motion for judgment n.o.v. on
the ground that it was "immune from liability for malicious prosecution. '

"221

The trial court agreed and granted the motion, and the court of appeals
affirmed. The supreme court, however, reversed, holding that the city
"waived the defense of governmental immunity by failing to affirmatively
plead it."'222 In doing so, the court found that governmental units must litigate
according to the rules that bind all other litigants, including the rule that
requires parties to plead all matters of avoidance or affirmative defense.223

Moreover, rejecting the city's argument that immunity deprives the court of

215. Id.
216. Id.
217. Id. at 707 (Enoch, J. dissenting).
218. Id.
219. See discussion infra Parts n.C.2.a-c.
220. See Davis v. City of San Antonio, 752 S.W.2d 518 (Tex. 1988).
221. Id. at 519.
222. Id.
223. Id.
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jurisdiction and thus cannot be waived, the court held that "sovereign
immunity may not be asserted as a jurisdictional obstacle to the trial court's
power to hear cases against governmental defendants." '224

As it turns out, although the Davis court never actually said so, it was
talking about immunity from liability, not immunity from suit.225 At least, that
is how the court explained it later, in Texas Department of Transportation v.
Jones.226 There, the court explained that "the component of governmental
immunity at issue in [Davis] was immunity from liability, not immunity from
suit." '227 Immunity from liability does not affect the court's jurisdiction and,
"like other affirmative defenses to liability, it must be pleaded or else it is
waived. '22

1 In contrast, "immunity from suit bars an action against the state,"
and "absent the state's consent to suit, a trial court lacks subject matter
jurisdiction." '229 The court has reaffirmed these principles in its more recent
decisions.23

The San Antonio court, however, recently issued a confusing opinion in
which it relied only on Davis and held that the City of San Antonio had
waived its immunity by failing to assert it.23' There, the plaintiffs sued the
city for negligence, nuisance, and trespass, alleging that seepage from a
landfill caused their daughter to develop leukemia.232 The jury found the city
liable for nuisance and negligence, and awarded $13 million in actual
damages, plus $10 million in punitives.233 On appeal, the city argued that it
was immune from the nuisance claim."3 Citing Davis, but not Jones,
Miranda, or Taylor, the appellate court found that the city had waived the
issue of immunity by failing to assert it in the trial court.235 It is difficult to
understand the basis of the Pollock decision, because the court never gave any
indication of whether it was dealing with immunity from suit or from
liability. 236 Its reliance solely on Davis and its ultimate holding suggest that
it was dealing with immunity from liability, but its discussion of the city's
arguments suggest that the city was asserting immunity from suit.237 In any

224. Id. at 520.
225. See Tex. Dep't of Transp. v. Jones, 8 S.W.3d 636,638 (Tex. 1999) (per curiam).
226. Id.
227. Id. at 638.
228. Id.
229. Id.
230. See Tex. Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 224 (Tex. 2004); Wichita

Falls State Hosp. v. Taylor, 106 S.W.3d 692, 696 (Tex. 2003).
231. See City of San Antonio v. Pollock, No. 04-03-00403-CV, 2004 WL 1835770 (Tex.

App.-San Antonio May 12, 2004, no pet.).
232. ld.
233. Id.
234. Id.
235. Id. at *2.
236. See id.
237. See id. at *2. The city argued that plaintiffs anticipated the immunity defense by pleading

special defect and condition or use of property. Id.
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event, it is safe to conclude that Pollock either dealt solely with immunity
from liability, or the San Antonio court was wrong. In light of the supreme
court's recent decisions, it is clear that a govemmental body can waive its
immunity from liability, but not its immunity from suit, by failing to assert it
in the trial court. 38

b. Waiver by Filing Suit

As discussed previously, the Texas Supreme Court has held steadfastly
to the idea that only the legislature can waive sovereign immunity.239 As a
result, a state agency official cannot waive the agency's immunity from suit,
even by agreeing to a contract that provides that disputes will be resolved in
the courts.24 This rule does not necessarily control, however, once the official
actually takes the matter to court.241

Long ago, the court held that, by filing a suit and voluntarily invoking the
court's jurisdiction, a governmental body waives its immunity from suit as to
all matters properly defensive to that suit.242 A related recent decision,
Kinnear v. Texas Commission on Human Rights,243 arose when the Texas
Commission on Human Rights (TCHR) sued Kinnear for violating the anti-
discrimination provisions of the Texas Fair Housing Act.2" The jury found
for Kinnear and the trial court awarded him attorneys' fees as the prevailing
party in a suit under the Act. 245 Although TCHR did not assert immunity in
the trial court or on appeal, the appellate court concluded that the TCHR was
immune from liability for Kinnear's fees.246 The supreme court reversed,
finding that TCHR had waived its immunity from liability for attorneys' fees
by failing to plead it.247 As to whether the trial court lacked jurisdiction due
to TCHR's immunity from suit, the court found that TCHR had waived this
immunity, at least as to Kinnear's claim for attorneys' fees, by filing the suit
in the first place: "Because the Commission initiated this proceeding.., the
jurisdictional question.., was answered when the Commission filed suit." '248

Most recently, the court held in Reata Construction Corp. v. City of Dallas249

238. See discussion supra Part II.C.2.a.
239. See Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692 (Tex. 2003).
240. See Tex. Natural Res. Conservation Comm'n v. IT-Davy, 74 S.W.3d 849, 858 (Tex. 2002).
241. See Anderson, Clayton & Co. v. State, 62 S.W.2d 107, 110 (Tex. 1933) "[W]here a state

voluntarily files a suit and submits its rights for judicial determination, it will be bound thereby, and the
defense will be entitled to plead and prove all matters properly defensive." Id.

242. Id.
243. 14 S.W.3d 299 (Tex. 2000).
244. See TEX. PROP. CODE ANN. §§ 301.001-.171 (Vernon 1995).
245. See § 301.156.
246. Kinnear, 14 S.W.3d at 300.
247. Id.
248. Id.
249. Reata Constr. Corp. v. City of Dallas, 47 Tex. Sup. Ct. J. 408,2004 WL 726906 (Tex. April
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that: "by filing a suit for damages, a governmental entity waives immunity
from suit for any claim that is 'incident to, connected with, arises out of, or is
germane to the suit or controversy brought by the State.' '2 10

It would appear from these decisions that a governmental unit that files
a lawsuit and thereby voluntarily subjects itself to the court's jurisdiction
waives its immunity from suit as to any counterclaims that are related to the
government's claims. Pending motions for rehearing in Reata, however,
argue that the Reata decision (issued per curiam without hearing oral
argument) misconstrued both Anderson and Clayton, which only allows
counterclaims that are "properly defensive" and not those that seek
affirmative relief. Accordingly, Reata also misconstrues Kinnear, which
involved a statutory waiver, not a judicially-created equitable waiver.2"' The
court's resolution of the motions for rehearing in Reata should soon provide
confirmation on whether and to what extent a governmental unit waives
immunity by filing suit.

c. Waiver by Intervention

In Reata , the court went on to address a new twist in the area of waiver-
by-litigation-conduct: whether a governmental body waives immunity from
suit by intervening to seek affirmative relief in an existing suit.252 Although
the court held that such intervention does result in a waiver of immunity from
suit, the unique facts of Reata may limit the impact of that holding.2 53 In
Reata, the City of Dallas licensed Dynamic Cable Construction Corp. to
install fiber optic cable beneath the streets of downtown Dallas." 4 Dynamic,
in turn, contracted with Reata Construction Co. to perform the required
drilling.255 While doing so, Reata ruptured a large water main and flooded a
building owned by Southwest Properties Group, Inc.256 Southwest and the
building's tenants sued both Dynamic and Reata, but not the city, for
negligence, and Reata, but not Dynamic, in turn filed a third-party claim

2, 2004) (per curiam).
250. Id. (quoting State v. Martin, 347 S.W.2d 809, 814 (Tex. Civ. App.-Austin 1961, writ refd

n.r.e.); see also TML Intergovernmental Employee Benefits Pool v. Prudential Ins. Co., No. 03-03-00605-
CV, 2004 WL 1066344 (Tex. App.-Austin May 13, 2004, pet. filed) (by filing suit under UDJA, TML
waived immunity from suit as to defendant's counterclaims for attorneys' fees under that Act); State v. Fid.
& Deposit Co. of Md., 127 S.W.3d 339, 343-44 (Tex. App.-Austin 2004, no pet.) (discussing additional
cases and holding that State waived immunity from suit as to all counterclaims germane to suit that State
filed).

251. Brief of Amicus Curiae of the State of Texas in Support of Motion for Rehearing at 7, Reata
2004 WL 726906 (No. 02-1031).

252. Reata, 2004 WL 726906, at * 1.
253. Id. at *3.
254. Id. at *1.
255. Id.
256. Id.
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against the city, alleging that it had provided inaccurate information on the
water main's location.257

The city answered and asserted sovereign immunity and also filed a "plea
in intervention," asserting claims for damages against both Reata and
Dynamic. 258 It then filed a plea to the jurisdiction based on its assertion of
immunity against Reata's claims.259 The trial court denied the plea, and the
city took an interlocutory appeal. 2" The court of appeals reversed and
dismissed Reata's claims against the city, holding that, by filing its plea in
intervention, the city had exercised its right to sue but had not waived its
immunity from suit.26'

In reversing the court of appeal's judgment, the supreme court first
reaffirmed that, "by filing a suit for damages, a governmental entity waives
immunity from suit for any claim that is incident to, connected with, arises out
of, or is germane to the suit or controversy brought by the State."262 Thus, if

the city had first filed suit against Reata, it would have waived immunity from
suit for all of Reata's claims against the city related to the flooding.263 The
court then addressed the fact that the city had not filed an original suit but had
instead intervened in a pending suit. The court found that the distinction was
irrelevant, stating:

The City ... had the option to file its own suit, or in the interest of judicial
economy, intervene in Southwest's suit. For purposes of waiver of
governmental immunity from suit, we see no reason to differentiate between
a governmental entity as a plaintiff and as a plaintiff-intervenor. When the
City filed its plea in intervention against Reata, it subjected itself to the
jurisdiction of the trial court and waived its governmental immunity from suit
with regard to Reata's claims germane to the matter in controversy. ' 2 4

The court's basic conclusion-that a governmental body who volunarily
intervenes to seek affirmative relief in a pending suit waives its immunity
from suit as to all related claims-may seem to be a logical extension of
Anderson, Clayton, and Kinnear; however, the court's opinion fails to address
the fact that the city did not voluntarily insert itself into the case.265 Although
the city asserted its claims against Reata and Dynamic by filing what it called
a "plea in intervention," it was actually already a party to the case, having

257. Id.
258. Id.
259. Id.
260. Id.
261. See City of Dallas v. Reata Constr. Corp., 83 S.W.3d 392,400 (Tex. App.-Dallas), reversed,

Reata Constr. Corp. v. City of Dallas, No. 02-1031, 2004 WL 726906 (Tex. April 2, 2004).
262. Reara, 2004 WL 726906, at *3 (emphasis added).
263. See id.
264. Id. at *3.
265. Id.
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been previously brought in by Reata as a third-party defendant.2" In reality,
the city filed a counterclaim, as a third-party defendant, against Reata, the
third-party plaintiff, and perhaps a "fourth-party" claim against Dynamic, who
was a first-party defendant but had not asserted any claims against the city.267

Thus, it seems the real issues in Reata were as follows: (1) whether a
governmental body waives its immunity from suit by filing a counterclaim
against the party against whom it has asserted the immunity and (2) whether
a governmental body waives its immunity from suit by filing a third-party
claim against a party who has not asserted any claims against it.26" In these
circumstances, the governmental body would not-at least initially-have
voluntarily "subjected itself to the jurisdiction of the trial court," and would
thus be in a very different position than a true "intervenor. ' '269 The court in
Reata did not address these issues; 27" however, a motion for rehearing, filed
May 10, 2004, was granted on October 15, 2004.271

Most recently, both the Dallas Court of Appeals and the Houston Court
of Appeals for the First District relied on Reata in holding that the filing of a
counterclaim even a compulsory counterclaim, waives sovereign immunity. 272

In Ray Ferguson Interests, Inc. v. Harris County Sports & Convention Corp.
the Houston Court of Appeals explained that the governmental body that
wants to avoid waiving immunity must file a plea to the jurisdiction and have
it resolved before filing the counterclaim. 273

D. The Ace in the Hole

As these recent decisions confirm, the basics of sovereign immunity
remain unchanged in Texas, including the fact that it can be waived. 274 With
the sole exception of waivers by conduct in litigation, the supreme court will
defer to the legislature to decide whether and when to waive immunity.275 As
a result, the legislature must be absolutely clear in expressing its intent.

266. Id.
267. See id.
268. See id.
269. Id. at *3.
270. See id.
271. City of Dallas v. Reata Constr. Corp., 83 S.W.3d 392 (Tex. App.-Dallas), reh'g granted (Oct.

15, 2004).
272. City of Dallas v. Bargman, No. 05-04-00316-CV, 2004 WL 2222510, at *1 (Tex.

App.-Dallas Oct. 5, 2004, no pet. h.); Ray Ferguson Interests, Inc. v. Harris County Sports & Convention

Corp., No. 01-04-00568-CV, 2004 WL 2250930, at *6 (Tex. App.-Houston [1st Dist.] Oct. 7, 2004, no
pet. h.).

273. Ray Ferguson, 2004 WL 2250930, at *6.
274. See discussion supra Part I.A-B.
275. See id.
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III. THE PLEA TO THE JURISDICITON: A JACK OF ALL TRADES

"A plea to the jurisdiction is a dilatory plea that seeks dismissal of a case
for lack of subject matter jurisdiction. '"216 Thus, a party may file a plea to the
jurisdiction to assert not only sovereign immunity, but also any ground that
deprives the trial court of jurisdiction.277 This includes lack of standing,
failure to exhaust administrative remedies, exclusive jurisdiction, lack of
ripeness, mootness, or an inadequate amount in controversy."'

As the supreme court recently noted, "[t]he plea to the jurisdiction...
has been used as a procedural vehicle to challenge subject matter jurisdiction
in trial courts for over a century and a half."'279 Yet, the Texas Rules of Civil
Procedure do not even address it, other than to mention it among the items that
may be included in a defendant's answer.280 For the first 150 years of plea to
the jurisdiction practice, specific rules and other detailed procedures were
basically unnecessary; however, that has all changed in the last seven years.

In 1997, the legislature decided to allow interlocutory appeals from an
order that "grants or denies a plea to the jurisdiction by a governmental
unit."' 28 ' As a result, governmental units began filing pleas to the jurisdiction
in every possible case, to take advantage of the opportunity to avoid, or at
least delay discovery and trial.282 Naturally, the popularity of the plea
exploded.283 Then, in 2000, the supreme court announced in Bland LS.D.v.
Blue that trial courts hearing a plea to thejurisdiction can receive and consider
evidence that is relevant to the jurisdictional issue-and in fact they must do
so when consideration of the evidence is necessary to the resolution of the
plea.284 Although trial courts had occasionally considered evidence to resolve
pleas through the years, case law required the plea to be based solely on the
pleadings and construed in favor of the plaintiff. The supreme court's
announcement that courts can-even must-consider evidence changed the
very nature of the plea and produced numerous legal and strategic issues. The
remainder of this article will address the court's holding in Bland in more
detail, recent decisions explaining and applying Bland, and strategic issues
that arise from these decisions.

276. Harris County v. Sykes, 136 S.W.3d 635,638 (Tex. 2004).
277. See id.
278. See id.
279. Tex. Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 232 (Tex. 2004) (Brister, J.,

dissenting) (citing TEx. R. Civ. P. 85, Tax. DiST. Cr. R. 7,47 Tex. 597, 617 (1877), Hosner v. DeYoung,
I Tex. 764,769 (1847)).

280. See TEX. R. Cir. P. 85 ("The original answer may consist of motions to transfer venue, pleas
to the jurisdiction, in abatement, or any other dilatory pleas ....").

281. TEx. Civ. PRAC. & REM. CODE ANN. § 51.014(a)(8) (Vernon Supp. 2004).
282. See Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547 (Tex. 2000).
283. Seeid. at 555.
284. Id.
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A. The Bland Bombshell: Considering Evidence to Resolve Jurisdictional
Issues

It is safe to say that most Texas trial courts found the Bland court's
announcement a bit of a surprise, since the court's previous decisions had all
required courts to determine their jurisdiction based solely on the plaintiff s
pleadings, unless the defendant pleads and proves that the pleadings
fraudulently seek to establish jurisdiction.2 8s Notably, these cases involved
the more specific issue of whether the amount in controversy fell within the
trial court's jurisdiction.286 But in Jud v. City of San Antonio, which did not
involve the amount in controversy, the court reversed the trial court's
dismissal for want of jurisdiction because the court had considered evidence
on the plea.287 In that case, the plaintiffs sought declaratory relief from the
City's refusal to refund the plaintiff's contributions to the city's pension
fund.288 The City filed a plea to the jurisdiction and, at an evidentiary hearing,
submitted testimony that it had not acted arbitrarily or maliciously.289 As the
supreme court explained, "[i]t would seem that the defendants have proceeded
upon the theory that they could establish want of jurisdiction in the Court by
showing upon a hearing on the plea to the jurisdiction that certain fact
allegations were untrue."290 Rejecting this approach, the court explained that
jurisdiction must be determined from the plaintiffs pleadings, and not on
evidence:

The jurisdiction of a court is not to be determined on that basis. In passing
on the plea to its jurisdiction the [clourt was not authorized to base its ruling
upon the conclusion drawn from the evidence .... The question of whether
or not the [b]oard... should be held liable for money paid into the pension
fund is not a question to be determined in limine on a hearing of the plea to
the jurisdiction.29 1

Nearly fifty years later, and only seven years before Bland, the court
seemed to reaffirm this holding in Texas Ass'n of Business v. Texas Air

285. See, e.g., Dwyer v. Bassett & Bassett, 63 Tex. 274, 276 (1885) ("Jurisdiction, in so far as

matter or amount in value in controversy is concerned, must be determined by the petition .. "); Pecos

& N. Tex. R.R. Co. v. Rayzor, 172 S.W. 1103, 1105 (1915) ("Where the essential jurisdictional facts are

alleged," the court must deny the plea unless it appears from the pleadings "not doubtfully, but plainly,
that the jurisdiction of the court is negatived;" and "all intendments of the plaintiff's pleading will be in
favor of the jurisdiction.").

286. See Dwyer, 63 Tex. at 276; Rayzor, 106 Tex. at 548.

287. Jud v. City of San Antonio, 184 S.W.2d 821, 823 (Tex. 1945).
288. Id.
289. Id.
290. Id. at 283.
291. Id.
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Control Board.292 There, the court explained that the standard for review of
subject matter jurisdiction generally "requires the pleader to allege facts that
affirmatively demonstrate the court's jurisdiction to hear the cause" and
"[w]hen reviewing a trial court order dismissing a cause for want of
jurisdiction, Texas appellate courts 'construe the pleadings in favor of the
plaintiff and look to the pleader's intent."'293 Indeed, the court went on to
explain that "[a] review of only the pleadings to determine subject matter
jurisdiction is sufficient in the trial court because a litigant has a right to
amend to attempt to cure pleading defects if jurisdictional defects are not
alleged. Failing that, the suit is dismissed."294 It is only when the parties fail
to raise the jurisdictional issue and the appellate court addresses it sua sponte
that the court "must construe the petition in favor of the party, and if
necessary, review the entire record to determine if any evidence supports
standing." '

Until the court decided Bland, most of the appellate courts believed that
trial courts were to determine jurisdiction based solely on the pleadings,
unless the defendant plead and proved that the plaintiff fraudulently pleaded
jurisdictional facts.296 For example, in Texas State Employees Union/CWA
Local 6184 v. Texas Workforce Commission, the Austin court explained that
a plea to the jurisdiction:

[A]lleges that there are incurable jurisdictional defects visible on the face of
the plaintiff's pleadings, taking the pleadings' allegations as true. The truth
of the plaintiff's allegations is at issue only if the defendant pleads and
proves that the allegations were fraudulently made to confer jurisdiction on
the court. Therefore, unless fraud is pleaded and proven, dismissing a cause
of action for lack of subject-matterjurisdiction is proper only when incurable
jurisdictional defects are shown on the face of plaintiff's pleadings, thus
rendering it impossible for the plaintiff s petition to confer jurisdiction on the
trial court. When reviewing a trial-court order dismissing a cause for want
of jurisdiction, we are to "construe the pleadings in favor of the plaintiff and
look to the pleader's intent."'

Notably, the Austin court supported this discussion by citing seven other
appellate court decisions.298 Only one of those decisions was from the
supreme court, however, and it involved the issue of whether the plaintiff s

292. 852 S.W.2d 440 (Tex. 1993).
293. Id. at 446 (citation omitted).
294. Id. (citation omitted) (emphasis added).
295. Id.
296. See cases supra note 285 and accompanying text.
297. 16 S.W.3d 61, 65 (Tex. App.-Austin 2000, no pet.) (citations omiued).
298. Id. at 65.
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claims involved a sufficient jurisdictional amount in controversy. 99 The
Austin court was also clearly guided by Texas Ass'n of Business, which it
quoted for the requirement that "[w]hen reviewing a trial-court order
dismissing a cause for want of jurisdiction, we are to 'construe the pleadings
in favor of the plaintiff and look to the pleader's intent."' 3  In fact, the
Austin court cited Texas Ass'n of Business again to explain that a defendant's
challenge of jurisdiction through a motion for summary judgment, instead of
a plea to the jurisdiction, required the court to consider the evidence and
"ma[k]e an informed decision on the merits."O' But because the defendant
filed a plea to the jurisdiction instead of a motion for summary judgment, "the
trial court was obliged to accept appellants' pleadings as true, construe them
liberally in appellants' favor, and dismiss them only if they affirmatively
established that the trial court lacked jurisdiction to hear the complaint. 30 2

A few months later, and just six months before Bland, the Austin court
relied again on Texas Ass'n of Business to explain that trial courts must
resolve pleas to the jurisdiction based solely on the plaintiff s pleadings:

[T]he party asserting the plea to the jurisdiction must show that even if all the
allegations in the plaintiff's pleadings are taken as true, there is an incurable
jurisdictional defect apparent from the face of the pleadings, rendering it
impossible for the plaintiffs petition to confer jurisdiction on the trial court.
... In reviewing a trial court's ruling on a plea to the jurisdiction, we do not
look at the merits of the case; rather, we "construe the pleadings in favor of
the plaintiff," look to the pleader's intent, and accept the pleadings' factual
allegations as true. "The truth of the plaintiff's allegations is at issue only if
the defendant pleads and proves that the allegations were fraudulently made
to confer jurisdiction on the court."3 3

Thus, it is no surprise that when the Austin Court of Appeals received the
Bland case on appeal, it found that the trial court had correctly refused to
consider evidence on a plea to the jurisdiction and instead based its decision
solely on the pleadings.3

0
4 The supreme court, however, disagreed. But first,

in explaining why it had conflict jurisdiction over the appeal, the court frankly
agreed that none of the prior supreme court or court of appeals' decisions had
actually held that the trial court may consider evidence when deciding a

299. See Bybee v. Fireman's Fund Ins. Co., 331 S.W.2d 910,917 (1960).
300. Tex. State Employees Union, 16 S.W.3d at65 (quoting Tex. Ass'n of Bus.,852 S.W.2d at446).
301. Id.
302. Id. at 67 (quoting Tex. Ass'n of Bus., 852 S.W.2d at 446).
303. Rylander v. Caldwell, 23 S.W.3d 132 (Tex. App.-Austin 2000, no pet.) (quoting Tex. State

Employees Union, 16 S.W.3d at 65).
304. See Bland Indep. Sch. Dist. v. Blue, 989 S.W.2d 441 (Tex. App.-Austin 1999), rev'd, 34

S.W.3d 547 (Tex. 2000).
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plea.305 However, the court then concluded that the Austin court's decision
in Bland conflicted with FIR Cattle Co. v. State.3°

In FIR Cattle, the State had initiated an enforcement action under the
federal Clean Air Act, and the defendant filed a plea to the jurisdiction on the
ground that the odors produced from its facility resulted from natural
processes, which the Act does not govern. 7 The trial court conducted a full
evidentiary hearing, agreed with the defendant that the odors resulted from
natural processes, and granted the plea.3"8 The court of appeals reversed,
finding as a matter of law that the odors produced did not result from a natural
process." 9 Without commenting on the propriety of the trial court's
consideration of evidence, the supreme court concluded that some evidence
supported the defendant's assertion, thus precluding the court of appeals'
conclusion that the evidence was legally insufficient to support the
dismissal." Finding that the Austin court's decision in Bland conflicted with
FIR Cattle, the court explained that, "[a]lthough [the court] did not discuss in
FIR Cattle Co. whether evidence could be considered in deciding a plea to the
jurisdiction, the propriety of such evidence was essential to our ruling on the
face of the opinion." ''

The court then only implied that trial courts may consider evidence on
a plea to the jurisdiction and went on to consider when they may do so. 32 The
court first explained that a plea to the jurisdiction is a dilatory plea, which
"should be decided without delving into the merits of the case. 31 3 But the
court explained that, "a [trial] court must not act without [first] determining
that it has.., jurisdiction to do so," and since courts often cannot resolve the
plea without considering evidence, the court "should hear evidence as
necessary to determine the issue before proceeding with the case. ' ' 314 In doing
so, however, the court cannot inquire "so far into the substance of the claims
presented that plaintiffs are required to put on their case simply to establish
jurisdiction.' '311 If the court concludes that jurisdiction cannot be determined
without delving into the merits of the claim, the court in its discretion may

305. Blue, 34 S.W.3d at 552 (stating that although the courts had in some cases referred to evidence
in connection with a jurisdictional ruling, "in none of these cases was the propriety of extrinsic evidence
essential to the result").

306. Id. at 553.
307. F/R Cattle Co. v. State, 866 S.W.2d 200 (Tex. 1993).
308. id.
309. Id.
310. Id. at 205.
311. Bland, 34 S.W.3d at 553.
312. Id.
313. Id. at 554 (citing Jud, notably without ever addressing Jud's holding that evidence cannot be

considered).
314. Id.
315. Id.
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"await a fuller development of the merits of the case" before deciding the
jurisdictional issue.316

For this reason, the court explained, a jurisdictional plea that is based on
the amount in controversy must ordinarily be determined based solely on the
pleadings. This is because the plaintiff would otherwise be required to prove
the amount of damages to establish jurisdiction. Thus, when the amount in
controversy is at issue, "the... pleadings are [generally] determinative unless
the defendant ... alleges that the amount was pleaded merely as a sham for
the purpose of wrongfully obtaining jurisdiction."31 7 But in cases that do not
involve the amount in controversy, "a court deciding a plea to the jurisdiction
is not required to look solely to the pleadings but may consider evidence and
must do so when necessary to resolve the jurisdiction issues raised. The court
should, of course, confine itself to the evidence relevant to the jurisdictional
issue." '318

B. Walking the Fine Line: Considering Evidence or Resolving the Merits?

Although the Bland decision may have been a surprise to some, few
criticized the result because it was based on sound legal logic. Consequently,
the first issue a trial court should address is whether it has sufficient
jurisdiction to hear the case. This is particularly important when the defendant
has raised the issue and the evidence suggests that the court may lack
jurisdiction. Addressing the merits of the case under such circumstances
wastes judicial resources and subjects parties to expensive litigation that, in
the end, is likely to be overturned on appeal.

The practice of resolving pleas based solely on the pleadings, however,
arose from the idea that plaintiffs should not have to establish the merits of
their claims, such as the defendant's liability or the amount of damages, just
to establish the court's jurisdiction to hear those claims. The court attempted
to address this concern in Bland, explaining that even when the trial court
considers evidence, it should resolve a plea "without delving into the merits
of the case," because "[tihe purpose of a dilatory plea is not to force the
plaintiffs to preview their case on the merits., 31 9 But it was easy to discern the
line between jurisdiction and the merits in that case, because the jurisdictional
issue was based on the plaintiffs' lack of standing.32°

Courts applying Bland have generally attempted to remain true to this
principle.32' And the supreme court has also applied Bland fairly easily to

316. Id.
317. Id. at 555.
318. Id.

319. Id. at 554.
320. Id. at 555 ("The evidence BISD offered here ... went not to the merits of the Blues' claims

but only to whether the Blues had standing to assert their claims.").
321. See, e.g., Tex. State Employees Union v. Workforce Comm'n, 16 S.W.3d 61, 65 (Tex. App.-
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cases in which the jurisdictional issue is not tied too closely to the merits. 322

But in other cases, even the supreme court has found it difficult to walk the
fine line between jurisdiction and the merits, particularly in cases involving
a waiver of sovereign immunity that only applies to certain types of
liabilities.3 3 For example, in Texas Department of Criminal Justice v. Miller,
the plaintiff claimed that TDCJ improperly treated her husband's symptoms
and thereby masked a fatal case of meningitis. The court concluded that her
claim was, "in essence an allegation only of negligence, not of 'use' of
tangible personal property that 'caused' injury. 324 Justice Enoch dissented,
relying on Bland for his contention that "the question here is not whether
Miller has proved that the medicine caused her husband's death. Rather, the
question is whether she has alleged that the medicine caused his death.""32

Under Bland, however, the real question in Miller was whether the
plaintiff had proved the use of tangible property, because she had to do so to
establish a waiver of immunity and thus invoke the trial court's jurisdiction.326

But in Miller, it was impossible for the trial court to answer that question and
still comply with Bland's instruction to resolve jurisdiction without delving
into the merits of the case, because the court's jurisdiction depended on the
merits of the plaintiff's claim.327 The inability to separate jurisdiction from
the merits in some cases, especially those involving waivers of sovereign
immunity, posed a significant problem for courts trying to comply with
Bland.3 ' Four years later, however, the court backed away from this fine line,
and identified an easier method for deciding jurisdiction.329

C. The Miranda Map: Identifying the Different Types of Pleas to the
Jurisdiction

Miller demonstrated that the real problem with Bland was not that it
allowed the court to consider evidence in deciding a plea, or even that it
provided no real guidance on what to do with that evidence when the

Austin 2000) (stating that if the defendant had asserted immunity through a motion for summary judgment
instead of a plea to the jurisdiction, "[t]he trial court could then have made an informed decision on the

merits.") (emphasis added).
322. See, e.g., Tex. Natural Res. Conservation Comm'n v. White, 46 S.W.3d 864,870 (Tex. 2001)

(finding no waiver of immunity under the Tort Claims Act's motor vehicle provision because neither the
pleadings nor evidence supported plaintiff's argument that a stationary, motor-driven pump is motor-

driven equipment).
323. See Tex. Dep't of Criminal Justice v. Miller, 51 S.W.3d 583 (Tex. 2001); Bexar County v.

Bloom, 2001 WL 540348 (Tex. App.-San Antonio May 23, 2001, no pet.) (not designated for

publication).
324. Miller, 51 S.W.3d at 588.
325. Id. at 593.
326. See id.
327. See id.
328. See supra Part 1.B.
329. See infra Part II.C.
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jurisdictional issue is intertwined with the merits of a plaintiff's case; instead,
the real problem was that Bland failed to provide any guidance for trial courts
when jurisdictional evidence created a factual issue.330 Recently, the court
identified and addressed this problem in Texas Department of Parks &
Wildlife v. Miranda.33 As discussed supra, the plaintiff in Miranda was
injured when a tree limb fell on her at Garner State Park and she sued the
Texas Parks & Wildlife Department (TPWD) under the Texas Tort Claims
Act.332 The TPWD filed a plea to the jurisdiction based on sovereign
immunity and supported it with evidence negating the plaintiff's allegation
that TPWD was grossly negligent. 333

The trial court conducted an evidentiary hearing and then denied the
plea.334 The court of appeals affirmed holding that it could only consider the
plaintiff s pleadings, and not the evidence, because TPWD had not pled that
the plaintiff's pleadings were a sham to obtain jurisdiction. 335 The supreme
court, however, reversed and rendered judgment for TPWD.336 In reaching its
conclusion, the court explained that there are actually two types of pleas to the
jurisdiction-those based solely on the plaintiffs pleadings and those that
require the court to consider evidence-and the trial court must resolve each
in a different manner.337

1. Challenging Jurisdiction Based Solely on the Pleadings: The "Special
Exceptions PTJ"

The court first addressed pleas to the jurisdiction that are based solely on
the pleadings, and reiterated that the court should resolve such pleas by
construing the pleadings in the plaintiffs favor and if, after providing an
opportunity to amend, they remain inadequate to establish jurisdiction, it must
dismiss the case:

When a plea to the jurisdiction challenges the pleadings, we determine if the
pleader has alleged facts that affirmatively demonstrate the court's

jurisdiction to hear the cause. We construe the pleadings liberally in favor
of the plaintiffs and look to the pleaders' intent. If the pleadings do not

contain sufficient facts to affirmatively demonstrate the trial court's
jurisdiction but do not affirmatively demonstrate [the] incurable defects in

[the] jurisdiction, the issue is one of pleading sufficiency and the plaintiffs

330. See supra Part Il.B.
331. 133 S.W.3d 217 (Tex. 2004).

332. Id. at 220.
333. Id. at 221-22.
334. Id. at 222.
335. Id.
336. Id. at 234.
337. Id. at 226-28.
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should be afforded the opportunity to amend. If the pleadings affirmatively
negate the existence of jurisdiction, then a plea to the jurisdiction may be

granted without allowing the plaintiffs an opportunity to amend.33a

2. Challenging Jurisdiction Based on the Evidence: The "Summary
Judgment PTJ"

The court then explained that, when a plea is based on evidence, the trial
court must first:

[Rleview[] the relevant evidence to determine if a fact issue exists .... If
the evidence creates a fact question regarding the jurisdictional issue, then
the trial court cannot grant the plea to the jurisdiction, and the fact issue will
be resolved by the fact finder. However, if the relevant evidence is
undisputed or fails to raise a fact question on the jurisdictional issue, the trial
court rules on the plea to the jurisdiction as a matter of law.339

3. Does Miranda Permit Consideration of the Merits? And Does it Really
Matter?

In his dissent in Miranda, Justice Jefferson reasoned that the majority's
decision was inconsistent with Bland because it forced a plaintiff to "either [I
present evidence on the ultimate issue in the lawsuit, or lose the right to a jury
trial on the merits.'34° As the court had held in Bland, a plea to the jurisdiction
"does not authorize an inquiry so far into the substance of the claims
presented that plaintiffs are required to put on their case simpley to establish
jurisdiction."'" Thus, in Justice Jefferson's view, Bland means that "if a plea
to the jurisdiction requires the trial court to wade deeply into the lawsuit's
merits, it is not a valid plea." '342

Justice Jefferson was particularly bothered by the fact that the majority's
holding would allow defendants to force plaintiffs to muster evidence and
respond to a plea as if it were a motion for summary judgment, without
ensuring that plaintiffs have an opportunity to conduct discovery and a
reasonable time to respond.343 Recognizing the impossibility, at least in this
case, of resolving the plea without resolving the merits of the claim, Justice
Jefferson indicated that he would back off of Bland and only "examine the

338. Id. at 226-27.
339. Id. at 227-28.
340. Id. at 235.
341. See Bland, 34 S.W.3d at 554.
342. Miranda, 133 S.W.3d at 235 (Jefferson, I., dissenting).
343. Id. at 235 (complaining that "[tihe procedure the [c]ourt adopts today, in contrast [to the

procedures governing motions for summary judgment], will vary from county to county and from judge
to judge").
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pleadings to determine whether the Mirandas alleged facts sufficient to invoke
the trial court's jurisdiction. ' 341

Justice Jefferson's views did not persuade the majority, and the court was
content to leave it to the trial court to "exercise[] its discretion in deciding
whether the jurisdictional determination should be made at a preliminary
hearing or await further development of the case, mindful that this
determination must be made as soon as practicable.""34 More importantly, the
court rejected Justice Jefferson's suggestion that courts should avoid the
merits and base their decision solely on the pleadings, finding that it would be
a useless waste of resources for the trial court to ignore undisputed evidence
that contradicts the plaintiffs jurisdictional pleadings:

To preclude consideration of extrinsic facts when necessary to decide a plea
to the jurisdiction would require a trial on the merits for many cases that do
not need it, waste the resources of the courts and the parties in the case, and
involve state courts in rulings on the merits in cases over which they have no
jurisdiction."

Thus, the reality of the Miranda ruling-though the court never said it
outright-seems to be that, contrary to the instructions in Bland, it no longer
matters whether the jurisdictional issue is closely intertwined with the merits
of the case. 47 Trial courts need no longer hesitate to delve into the merits of
a claim when they are intertwined with the jurisdictional issue.3"' If the
plaintiff is unable to provide evidence raising a fact issue on the jurisdictional
question-whether it involves the merits or not-and if the trial court in its
discretion believes the plaintiff has had adequate opportunity to do so, the
court should grant the plea to the jurisdiction and dismiss the case. 9

4. Must the Plea Still Assert that Plaintiffs' Pleadings are "Fraudulent?"

In an interesting footnote, the court addressed the court of appeal's
holding-based on old supreme court cases-that the trial court cannot
consider evidence unless the defendant pleads and proves that the plaintiffs'
allegations were made "fraudulently for the purpose of obtaining
jurisdiction."35 Reaffirming what it had implied in Bland, the court explained
that the requirement only applies to cases involving a challenge to the

344. Id. at 236 (citing Tex. Ass'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446 (Tex.
1993)).

345. Id. at 227.

346. Id. at 233-34.
347. See id. at 233-34.
348. See id.
349. See id. at 233.
350. Id. at 224 n.4.
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jurisdictional amount in controversy and disapproved of all cases holding to
the contrary.3 51 This statement is interesting not because the court limited the
fraudulent pleading rule to amount-in-controversy cases, but because the court
preserved the rule for such cases at all.35 2 If a defendant objects to the amount
as pled and submits evidence establishing a different amount, and the plaintiff
is unable, after adequate opportunity, to submit evidence to create a fact issue
as to the amount the defendant establishes, why should the trial court not grant
the plea even in the absence of an allegation that the plaintiff had committed
fraud? At least in this context, there seems to be little difference between
proof that the plaintiffs pleadings are fraudulent and uncontroverted proof
that they are simply wrong.353

5. Miranda's Assumption: The Right to Trial by Jury?

Although the Miranda court never actually addressed the point, it seems
safe to conclude that the court's holding is based on the assumption that the
right to ajury applies in the case.354 If, for example, the parties agree to waive
a jury and submit to a bench trial, there is no reason for the court not to
resolve fact issues raised by a plea to the jurisdiction based on evidence. The
court in such a case is the fact finder and should proceed to resolve the facts
at the time the plea is resolved. This is an important point for counsel who
handle administrative cases and other matters in which the right to a jury does
not apply. In such cases, the key point of Miranda is essentially inapplicable.

D. The Post-Miranda Cases, So Far...

The Texas courts of appeals have issued a number of decisions since
Miranda that involve the issues related to pleas to the jurisdiction.355 But as
might be expected, those that were issued shortly after Miranda did not even

351. Id.
352. Id.
353. See, Tex. Dep't of Criminal Justice v. Cooke, No. 03-3-00699-CV, 2004 WL 1114452, at *6

(Tex. App.-Austin May 20, 2004, no pet. h.) (noting the converse that "a plaintiff cannot be said to have
fraudulently pleaded jurisdictional facts when those very facts are in dispute").

354. See Miranda, 133 S.W.2d at 217.
355. See, e.g., County of Bexar v. Steward, 139 S.W.3d 354 (Tex. App.-San Antonio 2004, no

pet.) (citing Bland, Tex. Ass'n of Bus., and Rylander v. Caldwell, but not Miranda, and reversing denial
of plea to the jurisdiction on ground that evidence did not support a claim under the Whistleblower Act,
without discussing whether a factual issue existed); Durbin v. City of Winnsboro, 135 S.W.3d 317 (Tex.
App.- Texarkana, April 29, 2004, pet. filed) (not citing Miranda and, without addressing whether a fact
issue existed, holding that evidence did not establish intentional tort); Todaro v. City of Houston, 135
S.W.3d 287 (Tex. App.-Houston [14th Dist.] 2004, no pet.) (not citing Miranda, and affirming dismissal
for lack ofjurisdiction based solely on the pleadings); see also Durham v. Bowie County, 135 S.W.3d 294
(Tex. App.-Texarkana 2004, pet. filed) (without citing Miranda, affirming summary judgment because
evidence did not support alleged waiver of sovereign immunity).
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cite to Miranda or failed to apply its holdings.356 At least one court has,
however, attempted to apply the Miranda decision. 7

E. Where to Now? Considerations for Post-Miranda PTJ Practice.

As mentioned previously, the plea to the jurisdiction is not the only
pleading through which a defendant may challenge the court's subject matter
jurisdiction.358 In fact, in his dissent in Miranda, Justice Brister, joined by
Justices O'Neill and Schneider, argued that the plea to the jurisdiction, which
he referred to as the "white elephant of current motion practice," has outlived
its purpose, and the court should abolish it and require defendants to challenge
jurisdiction by special exceptions and summary judgment motions (which he
referred to "standard" and "established" procedural motions). 359

Although the majority agreed that Justice Brister' s suggestion "might be
appropriate, if we were starting from scratch," it concluded that, in light of the
fact that "pleas have been a useful procedural vehicle in Texas for over 150
years .... refining the rules for considering a plea supported by evidence is a
better approach than eliminating the motion. '"" Of course, the majority was
correct that the plea to the jurisdiction has existed for over 150 years, but it is
hard to argue that the plea is the same one that is in use today. Once the court
announced in Bland, just four years before Miranda, that trial courts must
consider relevant evidence when deciding a plea to the jurisdiction, the court
transformed the plea into something altogether different. The 150-year-old
plea is dead, and a new one has been born.

Now, the jurisdictional plea is a hybrid motion, and its transformation is
likely not complete. When based solely on the pleadings, it is nearly identical
to special exceptions. And when based on evidence, the court concedes, it
"generally mirrors" a motion for summary judgment.36' Despite the Miranda
majority's refusal to adopt Justice Brister's views, practitioners should
recognize the truth in his assertion that the "plea to the jurisdiction is not so

356. See, e.g., Steward, 139 S.W.3d at 354(citing Bland, Tex. Ass'n of Bus., and Rylander v.
Caldwell, but not Miranda, and reversing denial of pleato the jurisdiction on ground that evidence did not
support a claim under the Whistleblower Act, without discussing whether a factual issue existed); Durbin,
135 S.W.3d at 317 (not citing Miranda and, without addressing whether a fact issue existed, holding that
evidence did not establish intentional tort); Todaro, 135 S.W.3d at 287 (not citing Miranda, and affirming
dismissal for lack of jurisdiction based solely on the pleadings); see also Durham, 135 S.W.3d at 294
(without citing Miranda, affirming summary judgment because evidence did not support alleged waiver
of sovereign immunity).

357. State v. Shumake, 131 S.W.3d 66 (rex. App.-Austin 2004, pet. filed) (supp. op. on motion
for rehearing and rehearing en banc) (finding that plaintiff created a fact issue on defendant's gross
negligence, sufficient to justify trial court's denial of plea to the jurisdiction based on immunity).

358. See discussion supra Parts Il.C. 1-2.
359. Miranda, 133 S.W.3d at 239-42 (Brister, J., dissenting).
360. id. at 232.
361. Id. at 228.
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much a motion as a category of complaints.,, 362 After Miranda, there are at
least four different complaints within this category:

* special exceptions
* plea to the jurisdiction based solely on the pleadings
* plea to the jurisdiction based on evidence
* motion for summary judgment.363

By identifying these four alternatives, the practitioner can better face the
dilemma of deciding which of the pleadings to file in any given case.
Potentially, this is an extremely important decision that could determine the
effect of the trial court's ruling on the plea. As a result of very recent
decisions, however, it appears that the basic impact will be the same
regardless of the title selected: a ruling that grants any of these pleas will
constitute a final judgment with preclusive effect, at least if the plea is based
on immunity, and a ruling that denies any of them will likely be reviewable
on interlocutory appeal. 3  Still, the decision can be important because, at
least for the time being, the title of the pleading will likely determine the
procedures through which the trial court resolves it. The remainder of this
article will provide some guidance for practitioners by discussing the potential
differences in the procedures that the trial court should follow and the effect
of its decision. In considering these differences, practitioners should ask
themselves the following questions.365

1. Is This Really a Challenge to the Court's Subject Matter Jurisdiction?

Of course, the attorney must first determine whether the defense truly
goes to the trial court's subject matter jurisdiction. For example, immunity
from liability, as opposed to immunity from suit, may provide an absolute
defense to liability, but it does not affect the trial court's jurisdiction to hear
the case.366 Similarly, the Tort Claims Act's notice of claim requirement,
though mandatory, is not a condition of the waiver of sovereign immunity
and, therefore, inadequate notice does not deprive the court of jurisdiction.367

If the defense does not involve the trial court' s jurisdiction, the defendant may

362. Harris County v. Sykes, 136 S.W.3d 635,642 (Tex. 2004) (Brister, J., concurring) (emphases
added).

363. TEx. R. Ctv. P. 166a(c).

364. Harris County v. Skyes, 136 S.W.3d 635 (Tex. 2004); Tex. Dep't of Criminal Justice v.

Simons, 140 S.W.3d 338 (Tex. 2004).
365. See Appendix B for a summary of these questions and the impact of their answers.

366. Tex. Dep't of Transp. v. Jones, 8 S.W.3d 636, 638 (Tex. 1999).
367. Univ. of Tex. Southwestern Med. Ctr. at Dallas v. Loutzenhiser, 140 S.W.3d 351, 365 (Tex.

2004).
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file special exceptions or a motion for summary judgment, or both, but should
not file a plea to the jurisdiction.

2. Is This Just a Pleadings Issue?

If the intended defense does affect the trial court's jurisdiction, the
attorney should next consider whether the trial court can resolve the issue
based solely on the pleadings, without considering any extrinsic evidence.
The defendant will generally prefer a pleadings based plea over an evidence
based plea, because it is less complex and can result in a quicker dismissal of
the case. When the complaint relates solely to the plaintiffs pleadings, the
defendant should file either special exceptions or a plea to the jurisdiction
based solely on the pleadings, or both.

3. Has the Plaintiff Pleaded Himself Out of Court?

If the defense is based solely on the pleadings, the defendant should next
consider whether the plaintiff's pleadings are incurably defective. If the
plaintiff can cure the defect through an amended petition, the court must
provide the plaintiff an opportunity to do so before dismissing the case.368 But
"if the pleadings affirmatively negate the existence ofjurisdiction, then a plea
to the jurisdiction may be granted without allowing the plaintiff an
opportunity to amend." '369

4. Do You Want to Present Live Witnesses at an Evidentiary Hearing or
Rely Solely on Affidavits?

If the trial court considers evidence on the jurisdictional issue, defense
counsel will have to decide whether they want the court to hear live testimony
or rely solely on affidavits, depositions, discovery responses, and other written
evidence. "[A] trial court deciding a plea to the jurisdiction may conduct an

368. See County of Cameron v. Brown, 80 S.W.3d 549, 555 (Tex. 2002) ("When a plaintiff fails
to plead facts that establish jurisdiction, but the petition does not affirmatively demonstrate incurable
defects in jurisdiction, the issue is one of pleading sufficiency and the plaintiff should be afforded the
opportunity to amend."); Tex. Ass'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440,446 ('rex. 1993).

369. Brown, 80 S.W.3d at 555; see also Richardson v. First Nat'l Life Ins. Co., 419 S.W.2d 836,
838 (Tex. 1967) (stating that an opportunity to replead is not required when plaintiff affirmatively pleads
an amount in controversy less than the jurisdictional requirement); Save Our Springs Alliance v. City of
Austin, No. 03-03-00312-CV, 2004 WL 962864, at *8 (Tex. App.-Austin May 6,2004, no pet.) (stating
that when the plaintiffs had amended their petition twice, and the second petition gave the trial court
sufficient notice to ascertain the nature of the issues and the evidence that probably would be relevant, "the
court had no obligation to grant appellants further opportunities to amend their pleading"); City of Fort
Worth v. Crockett, 142 S.W.3d 550, 554 (Tex. App.-Fort Worth 2004, no pet. h.) (holding that a court
does not need to allow an opportunity to replead when the pleadings affirmatively negate the existence
of jurisdiction).
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evidentiary hearing, whereas a trial court deciding a motion for summary
judgment may not."37 Thus, the attorney who wants the court to hear live
testimony should file a plea to the jurisdiction based on evidence, andthe one
who wants the court to rely solely on affidavits should file a motion for
summary judgment.

5. Do You Want to Follow Summary Judgment Procedures?

Similarly, before challenging the jurisdictional evidence, attorneys
should decide whether they want to invoke the procedural requirements that
apply to motions for summary judgment.37 ' If the defendant files a plea to the
jurisdiction based on evidence, these types of requirements will be left to the
trial court's discretion. 7 Thus, although the summary judgment procedures
are generally perceived as protections for the non-movant, the movant should
consider whether the trial court may, in its discretion, impose even stricter
requirements on a plea to the jurisdiction.

6. Do You Want to Avoid, or at Least Limit, Discovery?

Immunity from suit is "effectively lost if the trial court erroneously
assumes jurisdiction and subjects the governmental unit to pre-trial discovery
and the costs incident to litigation. 373 Thus, a governmental unit that believes
it is immune from suit should ideally be able to assert and obtain a ruling on
that immunity without being subjected to discovery. But when the plea
requires the court to consider evidence, the court will likely require the
defendant to engage in discovery, at least as to the evidence that is relevant to
the jurisdictional issue. Of course, if the defendant challenges jurisdiction
through a motion for summary judgment, Rule 166a requires that the court
ensure that the nonmovant has had an "adequate time for discovery., 374 But
even if the defendant challenges jurisdiction through a plea to the jurisdiction
based on evidence, "[n]othing prevents a trial court from [allowing time for
discovery] where evidence is necessary. '37' By asserting a plea to the
jurisdiction based on evidence, rather than a motion for summary judgment,

370. Brazos Transit Dist. v. Lozano, 72 S.W.3d 442,445 n.4 (Tex. App.-Beaumont 2002, no pet.);

see TEx. R. Civ. P. 166a(c) (on motion for summary judgment, "no oral testimony shall be received at the
hearing").

371. See TEx. R. Civ. P. 166a(c) (requiring that a motion must state the specific grounds and be

served at least 21 days before the hearing, response and opposing evidence must be filed at least 7 days

before the hearing).
372. See Tex. Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 229 (Tex. 2004).

373. City of Galveston v. Gray, 93 S.W.3d 587, 591-92 (Tex. App.-Houston [14th Dist.] 2002,
pet. denied).

374. TEx. R. Civ. P. 166a(i).

375. Miranda, 133 S.W.3d at 229.
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the defendant may more easily convince the court to strictly limit the
discovery-to specific evidence relevant to the jurisdictional issue.3 7

' The
defendant who desires to avoid discovery altogether will likely have to
challenge jurisdiction through special exceptions or a plea to the jurisdiction
based solely on the pleadings.

7. Do You Want a Preclusive Final Judgment?

There is some question whether an order granting a plea to the
jurisdiction should dismiss the claims with or without prejudice, even though
the supreme court just attempted to answer this question in Harris County v.
Sykes.377 In Sykes, which involved an assertion of sovereign immunity not
waived by the Tort Claims Act, the court held that "a dismissal pursuant to a
plea to the jurisdiction" is a dismissal with prejudice, because: (1) "it fully
and finally adjudicates whether the claims that were asserted, or that could
have been asserted, come within [a] waiver of sovereign immunity;" and
(2) "a plaintiff should not be permitted to relitigate jurisdiction once that issue
has been finally determined. ' 378 The court went on to hold that such a
dismissal constitutes a "judgment" that bars claims under section 101.106 of
the Tort Claims Act.379

In his concurrence, however, Justice Brister, joined by Justice O'Neill,
pointed out that the court has recently held that dismissals "must be without
prejudice when they are based on mootness, forum non conveniens, or
exclusive jurisdiction. '380 As he did in his dissent in Miranda, Justice Brister
argued that "governmental immunity should not be raised in a motion called
a 'plea to the jurisdiction,"' and the court's decision in Sykes "shows another
reason why."' 38 1 Mootness and exclusive jurisdiction are both jurisdictional
doctrines, and when they apply they deprive the court of jurisdiction to hear
the case. But as Justice Brister points out, a dismissal on these doctrines is
without prejudice, because it does not "implicate the merits" of the plaintiff s
claim. 38 2 Thus, one must presumably read Sykes in its context, as a suit
involving a lack of jurisdiction due to a lack of merit (and thus no waiver of
sovereign immunity), and limit its holding to such cases.

376. See, e.g., City ofKemah v. Vela, No. 14-03-01091, 2004 WL 1925959 (Tex. App.-Houston
[14th Dist.] August 31, 2004) (holding that the trial court erred in denying plea to the jurisdiction based
on incomplete discovery when additional discovery would not have created fact issue on jurisdictional

question).
377. 136 S.W.3d 635,636-37 (Tex. 2004).
378. Id. at 637, 639.
379. Id. at 640-41.
380. Id. at 641 (Brister, J. concurring) (citing Ritchey v. Vasquez, 986 S.W.2d 611,612 (Tex. 1999)

(per curiam); Owens Coming v. Carter, 997 S.W.2d 560, 580 n.13 (Tex. 1999); and Subaru of Am. v.
David McDavid Nissan, 84 S.W.3d 212, 221 (Tex. 2002)).

381. Id.
382. See Ritchey, 986 S.W.2d at 612; Subaru, 84 s.W.3d at 220.
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Under this reading, it would seem that the preclusive effect does not
depend on whether the defendant challenges jurisdiction through a plea to the
jurisdiction based solely on the pleadings, a plea to the jurisdiction based on
evidence, special exceptions, or a motion for summary judgment, but, instead,
on whether the challenge is based on sovereign immunity or, at least, goes to
the merits of plaintiff's claim. As a result, it thus seems that, under Sykes, a
dismissal for want of jurisdiction based on sovereign immunity or another
ground that goes to the merits of the claim is a dismissal with prejudice,
regardless of the jurisdictional pleading used. Conversely, under Ritchey and
Subaru, a dismissal for want of jurisdiction based on something other than
sovereign immunity or that does not go to the merits is a dismissal without
prejudice, at least when jurisdiction is challenged through a plea to the
jurisdiction.

But the problem is that, as Justice Brister also noted, the court has also
held that dismissals resulting from a motion for summary judgment and
special exceptions are dismissals with prejudice.383 The question, then, is
whether an order granting a motion for summary judgment or special
exceptions for want of jurisdiction on a ground other than immunity that does
not go to the merits of the claim is a dismissal with or without prejudice. If
the plea to the jurisdiction based on evidence and the plea to the jurisdiction
based solely on the pleadings have the same determinative effect as a motion
for summary judgment and special exceptions, respectively, then why would
the preclusive effect of the order differ between them? Unfortunately, these
questions remain unanswered. For now, it seems, the safest bet is to assume
that dismissals based on immunity or otherwise going to the merits of the
claim are dismissals with prejudice, while all other dismissals for want of
jurisdiction may or may not be.

8. Do You Want an Interlocutory Appeal?

Since 1997, when the legislature authorized interlocutory appeals from
an order granting or denying a plea to the jurisdiction by a governmental unit,
the opportunity to take an interlocutory appeal has been the primary, if not
conclusive, factor that governmental units have considered when deciding
what to file to challenge subject matter jurisdiction. This is because some
courts of appeals have concluded that the right to an interlocutory appeal
under section 51.014(a)(8) applies only if the governmental unit files a
pleading called a plea to the jurisdiction, and not if it challenges jurisdiction
through special exceptions or a motion for summary judgment.384 Perhaps

383. See Sykes, 136 S.W.3d at 642.

384. See, e.g., Thomas v. Long, 97 S.W.3d 300, 302 (Tex. App.-Houston [14th Dist.] 2003, pet.
granted) ("[S]ection 51.014(a) does not include an appeal of the denial of summary judgment based on

lack of subject matter jurisdiction"); Parker County v. Shankles, No. 2-03-034-CV, 2003 WL 22026592
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more importantly, in Texas Department of Criminal Justice v. Miller,38 then

Chief Justice Phillips stated that section 51.014(a)(8) authorizes interlocutory
appeals for pleas to the jurisdiction, but not for motions for summary
judgment.

8 6

In his dissent in Miranda, Justice Brister criticized these holdings, and
argued that section 51.014(a)(8) applies to a category of pleadings, not the
specific form or title of the pleading:

Nothing in the Civil Practice and Remedies Code suggests the Legislature

intended to specify aform motions had to take for that purpose, rather than

their substance. Indeed, the opposite is suggested by the Legislature's

selection of a common-law term applicable to a broad category of motions,

rather than a term pointing to any particular motion in the current rules of

civil procedure. It has long been our practice to consider the substance of

motions rather than their form; nothing in the legislative history suggest the

interlocutory appeal statute was intended to be an exception to that rule.3 87

Interestingly, since then, the court has twice said in dicta that section
51.014(a)(8) does apply to motions for summary judgment and all other pleas
that challenge subject matter jurisdiction.3 8 First, on May 28, 2004, about
two months after Miranda, Chief Justice Phillips stated in Sykes: "If the trial
court denies the governmental entity's claim of no jurisdiction, whether it has
been asserted by a plea to the jurisdiction, a motion for summary judgment,
or otherwise, the Legislature has provided that an interlocutory appeal may
be brought." '389 Notably, he did not even mention his contradictory footnote
in Miller. Then, on July 9, 2004, in Simons, Justice Hecht stated:

The reference [in section 51.014(a)(8)] to 'plea to the jurisdiction' is not to

a particular procedural vehicle but to the substance of the issue raised. Thus,

an interlocutory appeal may be taken from a refusal to dismiss for want of

(Tex. App.-Fort Worth, Aug. 26, 2003, pet. filed) (not designated for publication); Brazos Transit Dist.
v. Lozano, 72 S.W.3d 442, 445 (Tex. App.-Beaumont 2002, no pet.) ("The legislature did not authorize
an interlocutory appeal by a governmental unit from the denial of any other order, irrespective of the
grounds upon which it was sought."); Cozby v. City of Waco, 110 S.W.3d 32 (Tex. App.-Waco 2002,
no pet.); but see Baylor Coll. of Med. v. Tate, 77 S.W.3d 467,472 (Tex. App.-Houston [ I st Dist.] 2002,
no pet.) (holding that whether a pleading is a plea to the jurisdiction under 51.014(a)(8) depends on the
substance, not the form).

385. 51 S.W.3d 583 (Tex. 2001).
386. Id. at 586 n.2. "TDCJ appeals only the trial court's denying the plea to the jurisdiction, not

its denying the motion for summary judgment. The Legislature authorized interlocutory appeals by
governmental units from the former, but not the latter." Id.

387. Tex. Dep't of Wildlife v. Miranda, 133 S.W.3d 217, 242-43 (Brister, J., dissenting) (citing
TEx. R. Civ. P. 71).

388. Sykes, 136 S.W.3d at 635; Tex. Dep't of Criminal Justice v. Simons, 140 S.W.3d 338, 338
(Tex. 2004).

389. Sykes, 136 S.W.3d at 638 (emphasis added) (citing section 51.014 and Cowan, 128 S.W.3d
at 245 n.3, neither of which addresses the plea versus motion issue).
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jurisdiction whether the jurisdictional argument is presented by a plea to the
jurisdiction or some other vehicle, such as a motion for summary
judgment.3 °

Both of these comments are essentially gratuitous dicta unrelated and
unnecessary to the court's judgments in Sykes and Simons. Yet, they seem to
clearly indicate that the court found part of Justice Brister's dissent in
Miranda to be convincing.39' Because the issue is currently pending before
the court in Thomas v. Long,392 we can expect a direct holding on the issue in
the near future.

Though one never knows, it seems safe to conclude that it will soon be
no longer necessary to consider the availability of an interlocutory appeal
when deciding what type of plea to the jurisdiction to file. In light of the dicta
in Sykes and Simons, there is a possibility that the government may make an
interlocutory appeal of the denial of a jurisdictional challenge, regardless of
whether it is filed as a special exception, a motion for summary judgment, or
a plea to the jurisdiction. Note, however, that if the trial court denies a plea to
the jurisdiction or motion for summary judgment on the ground that a fact
issue exists, the interlocutory appeal should be limited to the question of
whether a fact issue existed, not whether the weight of the evidence
establishes a lack of jurisdiction.3 93 If the appellate court finds that a fact
issue exists, it must affirm the denial of the plea, rather than weigh the
evidence on the jurisdictional issue.394

F. The Jack of All Trades

Once one recognizes that there are different methods to challenge the
trial court's jurisdiction, and understands the different implications of each,
it becomes clear that governmental units can use a plea to the jurisdiction to
accomplish a variety of different purposes. Depending on the specific
pleading selected, the party challenging jurisdiction can use the plea not only
to request dismissal, but to avoid the evidence or rely on the evidence, avoid
discovery or require discovery, present live evidence or rely on affidavits,
follow summary judgment procedures or trust the trial court's discretion, and
still obtain a ruling on the merits, a preclusive judgment, and a right to
interlocutory appeal. Under the supreme court's recent decisions, the plea to

390. Simons, 140 S.W.3d at 349 (citing Sykes, 136 S.W.3d at 638; Cowan, 128 S.W.3d at 245 n.3).
391. Id.
392. 97 S.W.3d 300 (Tex. App.-Houston [14th Dist.] 2003, pet. granted).
393. See Simons, 140 S.W.3d at 338.
394. Id.
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the jurisdiction has become an even more powerful tool for governmental
bodies.395

IV. CONCLUSION

The recent developments affecting sovereign immunity and pleas to the
jurisdiction are most significant for the ways they have strengthened the
government's position in litigation. Sovereign immunity remains alive and
well, and governmental bodies have powerful options in deciding how to
assert it, along with other challenges to subject matter jurisdiction.

395. See Skyes, 136 S.W.3d at 638; Simons, 140 S.W.3d at 338.
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APPENDIX A
Does "Sue and Be Sued" or "Plead and Be Impleaded"

Waive Sovereign Immunity?

"SUE & BE SUED" "PLEAD & BE
IMPLEADED"

Waives Does Not Waives Does Not
Waive Waive

Austin 0

Tyler

Houston [1st]

El Paso 6 6

Dallas S 0

Waco 5 0

Texarkana 0 5

Houston [14th] 0 0

Corpus Christi 0 a

San Antonio 0 a 0

Fort Worth 0 0 0

Amarillo 0
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APPENDIX B
What Type of Plea to the Jurisdiction Should I File?

Special Plea to the Plea to the Motion for

Exception Jurisdiction Jurisdiction Summary

Based Solely Based on Judgment

on the Evidence
Pleadings

OK to ride if
no challenge

to YES NO NO YES

jurisdiction?

OK to rile if

based solely
on the YES YES NO NO

pleadings?

OK to file if

based solely
on an

incurable YES YES NO NO

pleading
defect?

Present live
testimony at
evidentiary NO NO YES NO

hearing?

Summary
judgment

procedures NO NO NO YES

apply? (court's
discretion)
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Engage
in NO NO YES YES

discovery?

Dismissal Only if Only if Only if Only if
is with based on based based based

prejudice? immunity on immunity on immunity on immunity
or goes to or goes to or goes to or go to
merits (?) merits merits merits (?)

Right to
interlocutory YES YES YES YES

appeal? (?) (?)


