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I. INTRODUCTION

Are you familiar with the term "Municipal Setting Designation"? It is not
part of a new "beautification" program the Austin City Council passed
providing landmark protection for works of graffiti akin to the Drag's greeter
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-Jeremiah the Frog.' Unless you kept a close eye on the 78th Regular
Session, it is doubtful that you would know this term's association with the
Texas Legislature's newest addition to its brownfield2 redevelopment
programs, House Bill 3152.' The Legislature drafted House Bill 3152 with the
intention of putting brownfield properties back into use by removing a "huge
hurdle to marketability-groundwater remediation costs."4 Ergo the Municipal
Setting Designation (MSD), a Texas Commission on Environmental Quality
(TCEQ) authorization limiting the scope of or eliminating the need for
investigation or cleanup of contaminated urban groundwater.5 Proponents
have described this new environmental regulatory law as a "common sense
approach to a real problem" 6 capable of "clos[ing] down crack houses and all
kinds of criminal dens."' Those opposed to it have described it as an "overly
broad" bill,8 pushed through the legislature by outsiders that "have not told
[the Bill's sponsor] the truth,"9 which will "write[] off' our aquifers.'"
Surprisingly, this Bill failed to create a public stir as it passed unanimously in
both houses."'

The purpose of this comment is to inform the reader about this new
legislation by presenting historical background, statutory analysis

1. See Andrew Dansby, Johnston Frog Mural Saved: Rock Landmark a Popular Greeting on

Austin's Strip, ROLLING STONE (Jan. 8, 2004), available at http://www.rollingstone.com/news/story/j/id/

5935521 ?md=1107381006934&has-player=true&version=6.0.12.1040; Teresa Moll, Frog Mural Will

Survive After Locals Protest: Baja Fresh Delays Opening to Protect Austin Icon Jeremiah, THE DAILY

TEXAN (Jan. 22, 2004), available at http://www.dailytexanonline.com/news/2004/01/22/StateLocal/Frog-
Mural.Will.Survive.After.Locals.Protest-585358.shtml (explaining the successful protests by Austinites to

preserve the twenty-two year old spray-painted picture of an "alien frog" named Jeremiah on the side of a

building located on the section of Guadalupe Street known as "The Drag").
2. James C. Morriss III, Brownfield Legislation Makes Property Attractive, FORT WORTH

BUSINESS PRESS (October 1,2004), available athttp://www.digitaldfw.comlclients/bizpresslvl/story.asp?i=

62&s= 1640 (defining "brownfields" as "former industrial or commercial properties that are under-utilized

or dormant because of liability associated with actual or perceived contamination").

3. TEx. HEALTH & SAFETY CODE ANN. §§ 361.801-.808 (Vernon 2001 & Supp. 2004).

4. E-mail from Matthew Knifton, Associate, Thompson & Knight L.L.P., to Kevin Flahive, Staff

Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with the

Texas Tech Journal of Texas Administrative Law).

5. Randy Wood, Texas Commission on Environmental Quality Interoffice Memorandum I (July

9, 2004) [hereinafter Wood Memo] (copy available from the Texas Commission on Environmental Quality

Chief Clerk's Office).
6. Municipal Setting Designation: Hearings on Tex. S.B. 1761 Before the Senate Comm. on

Natural Res., 78th Leg., R.S. (May 1, 2003) [hereinafter Senate Hearings 5/1/03] (testimony of James C.

Morriss IIl) (video available at http://www.senate.state.tx.us/75r/Senate/VidArchives/03.htm).

7. Id. (testimony of J. Mark Baker).
8. Municipal Setting Designation: Hearings on Tex. H.B. 3152 Before the House Comm. on Envtl.

Reg., 78th Leg., R.S. (Apr. 8, 2003) [hereinafter House Hearings 4/8/03] (testimony of Richard Lowerre)

(audio tape available from the Office of the House Committee Coordinator).
9. Municipal Setting Designation: Hearings on Tex. C.S.H.B. 3152 Before the Senate Comm. on

Natural Res., 78th Leg., R.S. (May 15, 2003) [hereinafter Senate Hearings 5/15/03] (testimony of Richard

Lowerre) (video available at http://www.senate.state.tx.us75r/Senate/VidArchives/03.htm).
10. Id. (testimony of Richard Lowerre).

11. H.J. OF TEX., 78th Leg., R.S. 2688 (2003); S.J. OF TEX., 78th Leg., R.S. 2353 (2003).
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accompanied by legislative history, and commentary by individuals on both
sides of the row. 1" This is an informational resource, and as such, it is not the
aim of this comment to advocate a position.13 A number of Texas cities,
businesses, and individuals will make important decisions about MSDs in the
near future, and it is the desire of all those involved with House Bill 3152 that
these decisions be informed ones. 4 Before addressing the specifics of House
Bill 3152 and early speculation as to the Bill's eventual impact on our cities
and natural resources, pertinent preexisting federal and state environmental
regulatory programs will be summarized to properly contextualize MSDs. 15

II. BACKGROUND-STATUTORY LIABILITY FOR ENVIRONMENTAL

CONTAMINATION

A. Federal Statutes

The petrochemical industry in America surged in the years following
World War I 6 As the industry grew, so did its byproduct-hazardous
waste. 7 Largely unregulated, the generators of this hazardous waste
subscribed to the age old philosophy-"out of sight, out of mind"-by
disposing of waste with little concern for environmental impact.'8 By the late
1960s, rising environmental concerns 9 prompted Congress to promulgate a
number of statutes aimed primarily at the minimization of air and water
pollution.2" Industry's response to this federal regulation of air and water
pollution was to transfer waste disposal to landfills, an unregulated and
relatively inexpensive alternative.2 Congress quickly realized that this transfer

12. See infra Parts I-V.
13. See infra Parts I-V.
14. See discussion infra Parts IV-VI.
15. See infra Parts lI.A-n.B.
16. ROBERTV. PERCIVALET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND POLICY 165

(4th ed. 2003).
17. Id. at 165-66 (stating that America's generation of hazardous waste has increased more than 500

percent in the last 50 years, from 500,000 tons per year in 1945 to 250 million tons per year as of 1995).
18. Id. at 166.
19. Randall James Butterfield, Recovering Environmental Cleanup Costs Under the Resource

Conservation and Recovery Act: A Potential Solution to a Persistent Problem, 49 VAND. L. REV. 689, 690
n.1 (1996).

20. See Clean Air Act Amends. of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (codified as 42 U.S.C.
§§ 7401-7671q (1988 & Supp. V)); Federal Water Pollution Control Act Amends. of 1972, Pub. L. No. 92-
500, 86 Stat. 816 (codified as 33 U.S.C. §§ 1251-1387 (1994)).

21. Barry Needleman, Hazardous Waste Recycling Under the Resource Conservation and Recovery
Act: Problems and Potential Solutions, 24 ENVTL. L. 971, 975 (1994) (explaining that while incineration
would cost between $300 and $1,000 per ton, the cost of waste disposal in a landfill would be as little as $50
per ton).

20051
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of pollution from regulated mediums to an unregulated medium circumvented
its goal of reducing the environmental risks caused by hazardous waste.2"

1. Resource Conservation and Recovery Act of 1976

In 1976, the United States Congress enacted the Resource Conservation
and Recovery Act (RCRA)23 in an attempt to "eliminate[] the last remaining
loophole in environmental law, that of unregulated land disposal of discarded
materials and hazardous waste[]. ' 24 RCRA established two statutory schemes,
one for the disposal of non-hazardous waste and one for the disposal of
hazardous waste. The Act's strict liability regulation of hazardous waste
disposal established stringent standards for generators,26 transporters, 7 and
owners and operators of hazardous waste sites.28 Subchapter III of RCRA
prescribed the closed "cradle to grave" system which requires "[h]azardous
waste generators [to] comply with recordkeeping, reporting, and container
labeling requirements, as well as assist federal and state regulators in tracking
the movement of hazardous waste through the preparation of written manifests
to accompany waste shipments."29

Congress further emboldened Subchapter III's cradle to grave system °

in 1984 by passing the Hazardous and Solid Waste Amendments (HSWA).3"
The HSWA allowed the Environmental Protection Agency (EPA) to establish
additional requirements for land disposal of hazardous waste and required that
disposal sites come into compliance within two years or close down.32 By
1992, all operating hazardous waste land disposal sites were in compliance.33

While RCRA' s cradle to grave scheme is an effective tool in the prevention of
current releases of hazardous waste, it does not address the threat posed to
public health or welfare by past releases of hazardous waste.34

22. Id. at 974-75.
23. Resource Conservation and Recovery Act, Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified

in the Solid Waste Disposal Act as 42 U.S.C. §§ 6901-6992k (1988 & Supp. V)).

24. H.R. REP. No. 94-1491, at 4 (2d Sess. 1976), reprinted in 1976 U.S.C.C.A.N 6238, 6241.
25. See generally 42 U.S.C. §§ 6901-6992k (explaining solid waste disposal).
26. § 6922.
27. § 6923.
28. § 6924.
29. FREDERICK R. ANDERSON ET AL., ENVIRONMENTAL PROTECTION: LAW AND POLICY 895 (3d

ed. 1999); see also 42 U.S.C. §§ 6921-6939b (stating specific regulatory requirements at each stage of the
hazardous waste disposal process).

30. Robert M. Rosenthal, Ratification of the Basel Convention: Why the United States Should

Adopt the No Less Environmentally Sound Standard, I 1 TEMP. ENVTL. L. & TECH. J. 61, 66 (1992).
31. Hazardous & Solid Waste Amends., Pub. L. No. 98-616, 98 Stat. 3221 (1984).
32. Id.; 42 U.S.C. § 6924(e)(1).
33. Rosenthal, supra note 30, at 66.

34. PERCIVAL ET AL., supra note 16, at 172.
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2. Comprehensive Environmental Response, Compensation, and
Liability Act of 1980

The United States Congress enacted the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA)35 in response
to growing public concern and EPA studies indicating RCRA' s inadequacy in
addressing the growing need for remediation of past contamination.36

CERCLA's primary goals were to facilitate the prompt cleanup of existing
hazardous waste sites and deter future contamination by shifting the costs for
these measures from the taxpayers to those benefitting from the disposal of
harmful wastes.37 To accomplish these goals, CERCLA empowered the EPA
to respond to hazardous release by mandating cleanup by the responsible
parties or by directly cleaning up the site itself.38 The legislation also created
the Superfund, a trust fund from which the EPA can retrieve the necessary
financial resources to facilitate timely response to those hazardous waste sites
posing the greatest threat to the public health or welfare. 39 The party
ultimately responsible for the contamination then bears the burden of
reimbursing the Superfund for the cleanup costs incurred by the EPA.' ° To
that end, CERCLA imposes strict liability, regardless of actual fault, which in
most circumstances is joint and several.

In any given case, liability may attach to a number of potentially
responsible parties (PRPs) including: (1) the current owner or operator of a
contaminated site, (2) any past owner or operator who was present during the
disposal of hazardous waste, (3) any party that arranged the transportation or
disposal of the hazardous waste, and (4) any transporter of the waste to the
contaminated site.42 This broad liability scheme was designed not only to
ensure partial reimbursement for EPA efforts, but also to meet CERCLA's
goal of deterrence.43 The Senate committee report states the following
reasoning: "[bly holding the factually responsible person liable, [CERCLA]
encourages that person-whether a generator, transporter, or disposer of

35. 42 U.S.C. §§ 9601-9675 (2000).

36. Amy Pilat McMorrow, CERCLA Liability Redefined An Analysis of the Small Business

Liability Relief and Brownfields Revitalization Act and its Impact on State Voluntary Cleanup Programs,

20 GA. ST. U. L. REV. 1087, 1091 (2004).
37. Id.; Damon D. Tanck, Comment, Getting Snagged in the Environmental Liability Web: The

Trouble with CERCLA and Why the Brownfields Act Provides Only Modest Relief, 35 TEx. TECH L. REV.

1325, 1330 (2004).

38. Tanck, supra note 37, at 1327.
39. Id.
40. Id.
41. Jeff Civins & Bane Phillippi, Who's Liable Now?: New Federal Brownfield Legislation, 65

TEX. B.J. 983, 983 (2002).
42. 42 U.S.C. § 9607(a)(1)-(4) (2000 & Supp. 2001).
43. McMorrow, supra note 36, at 1094.

20051
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hazardous substances-to eliminate as many risks as possible."'  Often
criticized for being too comprehensive, CERCLA's hard line approach has
proven to be a formidable obstacle to urban brownfield redevelopment. 5

In the twenty-five years since CERCLA's inception, Congress and the
EPA have made many changes to the legislation in efforts to create a "faster,
fairer, and more efficient" scheme.46 The two most notable improvements are
the Superfund Amendments and Reauthorization Act (SARA),4 7 passed in
1986, and the Small Business Liability Relief and Brownfields Revitalization
Act (Brownfield Act), signed into law by President Bush in January of 2002.48
SARA financially strengthened CERCLA by increasing the size of the
Superfund;4 9 instituting business-friendly liability protections including an
"innocent landowner defense"; and providing the EPA with authority to
discriminate between liable parties, based on their respective involvement, by
entering into de minimus settlements with those who contributed minimal
amounts of hazardous waste to a contaminated site.5" The Brownfield Act's
purpose is twofold: (1) to reduce unfairness to small businesses by creating
a series of exemptions from liability including protection for those who
contribute minuscule amounts of waste to a contaminated site, who have a
limited ability to pay, or who own property contiguous to the contaminated
site; and (2) to increase incentives to redevelop brownfields by offering federal
funding and assistance to state programs.5" These amendments have been met
with mixed reviews; some believe they will remedy the inequitable liability
scheme that has made CERCLA notorious, while others claim that the
amendments merely create narrow liability exceptions available only under
limited circumstances.

5 2

44. PERCIVAL ET AL., supra note 16, at 227 (citing S. REP. No. 96-848, at 33 (2d Sess. 1980)).
45. McMorrow, supra note 36, at 1095-96; see also Sarah W. Rubenstein, CERCLA's Contribution

to the Federal Brownfields Problem: A Proposal for Federal Reform, 4 U. CHI. L. SCH. ROUNDTABLE 149,
151-62 (arguing that CERCLA has contributed to the "brownfields effect" through its purchaser liability
provisions, lender liability provisions, choice of law provisions, settlement provisions, and uncertain cleanup
standards).

46. U.S. ENVTL. PROT. AGENCY, OFFICE OF SOLID WASTE & EMERGENCY RESPONSE, SUPERFUND:
20 YEARS OF PROTECTING HUMAN HEALTH AND THE ENVIRONMENT 1, 1 (2000), available at http://www.
epa.gov/superfund/action/20years [hereinafter OFFICE OF SOLID WASTE].

47. Superfund Amendments and Reauthorization Act, Pub. L. No. 99-499, 100 Stat. 1613 (1986)
(codified as amended in numerous sections throughout 42 U.S.C. §§ 9601-9675 (2000 & Supp. 2001)).

48. 42 U.S.C. §§ 9601-9628 (Supp. 2002).
49. OFFICE OF SOLID WASTE, supra note 46, at 14.
50. § 9601(35).
51. Tanck, supra note 37, at 1348-68.
52. Id. at 1329.
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B. State Statutes

Numerous federal statutes, including RCRA, allow for the EPA to entrust
federal environmental regulatory programs to state government.53 In
accordance with RCRA, as amended by the HSWA, the EPA has delegated to
Texas the implementation of federal hazardous waste management programs. 4

This delegation limits the EPA's involvement in these programs to a
supervisory role.55 Additionally, the Texas Legislature has enacted
supplemental environmental laws56 that create state programs operating
independently of the federal programs.57 The Texas Solid Waste Disposal Act
(TSWDA), legislation authorizing the implementation of both federal and state
hazardous waste management programs, creates a statutory scheme of liability
that operates concurrently with those schemes established by RCRA and
CERCLA.5" A brief description of TSWDA and its most notable additions, the
Texas Voluntary Cleanup Program and the Texas Innocent Owner and
Operator Program, provides the framework for House Bill 3 152.' 9

1. Texas Solid Waste Disposal Act

In 1969, the Texas Legislature passed TSWDA6' with the purpose of
safeguarding the "health, welfare, and physical property of the people and
[protecting] the environment by controlling the management of solid waste.",61

Over the years, evolving versions of the TSWDA have allocated various
environmental regulatory responsibilities to different state administrative

61agencies. In 1991, the TSWDA was amended to transfer jurisdiction over the

53. THE ENVIRONMENTAL & NATURAL RESOURCES LAW SECTION OF THE STATE BAR OF TEXAS,

45 TEXAS PRACTICE SERIES: ENVIRONMENTALLAW § 1.5(a) (2003) [hereinafter PRACTICE SERIES] (listing

the federal Clean Water Act, the federal Clean Air Act, and the federal Solid Waste Disposal Act as federal
laws providing for state assumption of environmental regulation programs).

54. Id. § 1.5(a)(3).
55. Id. § 1.2(b).
56. Id. (listing the Texas Solid Waste Disposal Act, Texas's "Superfund" statute, Texas

Manufacturing Facility Community Right-To-Know Act, Public Employee Right-To-Know Act, Texas

Antiquities Code, and the Texas Parks and Wildlife Code).

57. Id.
58. TEx. HEALTH & SAFETY CODE ANN. §§ 361.001-.754 (Vernon 2001 & Supp. 2004); see also

PRACTICE SERIES, supra note 53, § 1.5(a)(3) (noting that the state programs "incorporate by reference most,
if not all, non-delegated RCRA requirements such as certain restrictions on land disposal of hazardous

waste").

59. See infra Part Il.B.I-2.
60. §§ 361.001-.754.
61. § 361.002(a).

62. TEXAS CENTER FOR POLICY STUDIES, TEXAS ENVIRONMENTAL ALMANAC, Ch. 8, 1 (1st ed.
1995) at http://www.texascenter.org/almanac/Waste/MUNICIPALCH8P1.HTML#SOLID [hereinafter

ALMANAC].

This legislation charged the Texas Department of Health with regulating municipal solid waste
(MSW). Industrial solid waste was placed under the jurisdiction of the Texas Water Quality

2005]
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aforementioned federal hazardous waste management programs, delegated to
the state by the EPA,63 and state hazardous waste management programs,
contained within the TSWDA, to the Texas Water Commission, a predecessor
of the Texas Commission on Environmental Quality (TCEQ). 64 Of the many
state hazardous waste management programs contained within TSWDA, only
its hazardous waste remediation liability will be discussed here.65

Similar to CERCLA, TSWDA created a twofold approach to hazardous
waste remediation by (1) establishing a funding source66 to be used for
remedial actions, 67 and (2) providing a liability scheme for potentially
responsible parties.68  TSWDA's liability provision, like that of CERCLA,
provides for the following four classes of PRPs: (1) any owner or operator of
a solid waste facility; (2) the owner or operator of the facility at the time of the
processing, storage, or disposal of any solid waste; (3) the person who
arranged for the disposal or transportation of the solid waste; and (4) the
transporter of the solid waste.69 Liability is strict, subject only to the defenses
of an act of God, an act of war, an act or omission of a third party, or any
combination of the three.7" But unlike CERCLA, under TSWDA, if a PRP
proves by a preponderance of the evidence that a release is divisible, the PRP
can limit its liability only to the elimination of the release attributable to it.7

Failure of a PRP to meet this evidentiary burden results in joint and several
liability for eliminating the release of hazardous waste.72

Note the common thread running through RCRA, CERCLA, and
TSWDA-strict liability schemes.73 A party is liable for remediation costs,
regardless of fault, for contamination if the party falls within one of the four

Board, predecessor of the former Texas Water Commission. The Solid Waste Disposal Act
required the Texas Health Department to adopt regulations pertaining to the design, construction
and operation of landfills and other types of municipal solid waste management facilities and
required many types of municipal waste management facilities to obtain a permit from the
Department before beginning their operations. In 1985, the hazardous waste portion of the
MSW program was transferred to the Texas Water Commission and consolidated with the
industrial hazardous waste program.

Id.
63. See 42 U.S.C. §§ 9601-9675 (2000 & Supp. 2001).
64. ALMANAC, supra note 62, at ch. 8, 1; PRACTICE SERIES, supra note 53, § 1.5(a)(3); see also TEX.

HEALTH & SAFETY CODE ANN. §§ 361.017-.018 (Vemon 2001 & Supp. 2004) (stating the current
jurisdiction of the Texas Commission on Environmental Quality under TSWDA).

65. See supra Part II.B.1.
66. § 361.113.
67. § 361.195(a).
68. § 361.271(a).
69. § 361.271(a)(1)-(4).
70. § 361.275(a)(1)-(4).
71. § 361.275(b); § 361.276(a) (defining "divisible" as meaning that "the waste released or

threatened to be released has been and is capable of being managed separately under the remedial action
plan").

72, § 361.276(a).
73. See supra Parts II.A.I-.B.I.
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common classes of PRPs.74 These strict liability schemes have had an acute
impact on property transactions over the past quarter-century.75 Fear of
liability often leads a potential purchaser of possibly contaminated property,
commonly a formerly used industrial site, to conduct an investigation on the
property to determine the existence of any environmental contaminatioh.76

When due diligence reveals any level of contamination that may require
remediation, the sensible prospective purchaser will typically opt not to
purchase the property rather than risk incurring liability for costly
investigation and remediation efforts.77 Still in need of property, the potential
purchaser will then acquire previously undeveloped land known as
"greenfield"-leaving the former industrial site, or brownfield, vacant.78

2. Texas Brownfield Initiatives

The selection of greenfield properties by developers and industries is a
trend that has increased urban sprawl and left many cities with large
inventories of brownfield properties that drain the tax base while contaminants
remain in the soil, groundwater, or both.7 9 In response to this phenomenon, the
Texas Legislature and TCEQ began reforming state environmental regulations
in an effort to encourage redevelopment of brownfield properties.8" Two such
reforms are the Texas Voluntary Cleanup Program 8' and the Texas Innocent
Owner and Operator Program.8

a. Texas Voluntary Cleanup Program

In 1995, the 74th Texas Legislature passed the Texas Voluntary Cleanup
Program (VCP).83 The VCP provides incentives to landowners to voluntarily
conduct investigation and remediation activities on their properties by
providing immunity from liability for any future owners and their lenders.84

74. 42 U.S.C. § 9607(a)(1)-(4) (Supp. 2002); § 361.271(a)(1)-(4).
75. James Morriss & Matthew Knifton, Municipal Setting Designations - A Sensible Alternative

to the Costly Cleanup of Urban Groundwater, 34 TEX. ENvTL. L.J. 158, 159 (2004); see 42 U.S.C. § 6924
(mandating the standard level of applicable care to hazardous waste facilities).

76. Morriss & Knifton, supra note 75, at 159.
77. Id.

78. Michael J. Nasi, Municipal Setting Designations and Redevelopment Strategies for Cities 2
(unpublished manuscript, on file with the Texas Tech Journal of Texas Administrative Law) [hereinafter
Nasi Article].

79. Id. at 2; Morriss & Knifton, supra note 75, at 159.
80. Nasi Article, supra note 78, at 2.

81. TEx. HEALTH & SAFETY CODE ANN. §§ 361.601-.613 (Vernon 2001 & Supp. 2004) ; see also

30 TEx. ADMIN. CODE §§ 333.1-.10 (West 2004) (providing the regulations promulgated pursuant to the
Voluntary Cleanup Program).

82. TEX. HEALTH & SAFETY CODE ANN. § 361.751-.754 (Vernon 2001 & Supp. 2004).
83. §§ 361.601-.613.
84. § 361.602.

2005]
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Any site that is not subject to a TCEQ permit or order is eligible to enter the
VCP, with the exception of property that is subject to a pending agency
enforcement action."s The owner of an eligible site seeking to enter the VCP
must submit an application, an environmental site assessment describing the
contaminated area, and a $1,000 application fee to the TCEQ. 6 If the TCEQ
approves the application, the landowner must enter into a voluntary cleanup
agreement with the TCEQ, which contains a schedule for remediation efforts
and the landowner's agreement to reimburse the Commission for all
reasonable costs incurred. 7 At the completion of the TCEQ-guided cleanup,
in compliance with the Texas Risk Reduction Program (TRRP) rules,"5 the
Commission will issue a "certificate of completion," which releases all non-
responsible parties, including purchasers, from liability to the state.8 9 In fact,
the VCP allows an owner of contaminated property to enter the program and
sell the site before remediation efforts are completed.' Provided the cleanup
is completed as stipulated in the voluntary cleanup agreement, the TCEQ will
issue the certificate of completion to the new owners of the site and they will
be immune from liability as if the cleanup were completed prior to the
transaction. 9' By providing protection for purchasers who take possession of
the site and begin redevelopment before the completion of remediation, the
VCP has shown to be especially useful in cases of groundwater contamination,
which generally require long-term remediation efforts.92

Commentators from the Texas State Bar Association consider the VCP
to be the strongest legislative action taken by the state to encourage the
acquisition and redevelopment of brownfield sites.93 Note, however, that the
program only protects purchasers from liability to the state-not from possible
cleanup liability under federal environmental statutes or liability in tort to
private parties affected by the contamination. 94

85. § 361.603.
86. § 361.604.
87. § 361.606.
88. See 30 TEx. ADMIN. CODE §§ 350.1-.135 (West 2004) (providing cleanup requirements

established by the TCEQ which apply to numerous state environmental programs including the Voluntary

Cleanup Program and Innocent Owner and Operator Program).
89. TEX. HEALTH& SAFETY CODE ANN. § 361.609.
90. § 361.610 (offering two ways in which a purchaser can buy the site before cleanup is complete

and still benefit from the statutory immunity provided by the VCP: (1) by joining the seller of the site as
a "co-applicant" at the very beginning of the process, and (2) by obtaining a "conditional" certificate of
completion prior to the transaction, which will become effective once cleanup is completed in compliance
with the voluntary cleanup agreement).

91. Id.
92. Nasi Article, supra note 78, at 9.

93. PRACTICE SERIES, supra note 53, at § 25.9A(b).
94. § 361.610; Jeffrey M. Gaba, Tulk v. Moxhay and Texas Environmental Law: Land Use

Restrictions Under the Texas Risk Reduction Program, 55 SMU L. REv. 179, 182 (2002).
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b. Texas Innocent Owner and Operator Program

The Texas Innocent Owner and Operator Program (IOP), a companion
program to the VCP, was passed by the Texas Legislature in 1997.9' The IOP
provides (1) immunity from liability for innocent owners or operators of
contaminated property;6 and (2) a certification program that enables innocent
owners or operators to receive an IOP certificate from the TCEQ,
documenting their innocent status.97 An innocent owner or operator can
include the owner or operator of property contaminated from migration of
contaminants or a release of contaminants from an offsite source. 98 A person
acquiring a portion of the tract with the source of a contaminant release can
also qualify as an innocent owner or operator, if "after appropriate inquiry
consistent with good commercial or customary practice, the person did not
know or did not have reason to know of the contamination at the time the
person acquired the property.""

Applicants must provide reasonable access to the subject property to
persons designated by the TCEQ for the purposes of investigation and
remediation in order to be eligible for immunity under the IOP.'0°

The application process for the lOP certificate program is similar to that
of the VCP-the application must contain a site investigation report
demonstrating specified requirements and a fee must be paid to the TCEQ.'0°

Unlike the VCP, the lOP contains a provision that allows the TCEQ to
condition the issuance of an IOP certificate on the "placement of restrictions
on the use of the property that are reasonably necessary to protect the public
health."'0 2 These land use restrictions can take the form of institutional
controls, such as deed restrictions or municipal zoning restrictions, or other
use-restrictive control measures."03 The most typical restriction associated

95. Act of June 17, 1997, 75th Leg., R.S., ch. 793 § 15, 1997 Tex. Gen. Laws 2602 (codified as
TEx. HEALTH & SAFETY CODEANN. §§ 361.751-.754 (Vernon 2001)); see PRACTICE SERIES, supra note 53,

§ 29.A(b) (noting that the Legislature passed the lOP to compliment the VCP).
96. § 361.752(a) (stipulating that the contamination present on the innocent owner or operator's

property must have been released on another property and migrated to that of the innocent owner or operator
and the owner or operator must not have caused or contributed to the release of contaminants on the
neighboring property of origin).

97. § 361.753.
98. § 361.751(2)(A).
99. § 361.752(b).

100. § 361.752(c); see also Scott D. Deatherage & Matthew J. Knifton, Annual Survey of Texas Law
Article: Environmental Law, 51 SMUL. REV. 1021, 1036 (1998) (stating that "reasonable access" is often
determined on a case-by-case basis and that the exact terms of an access agreement should be left to the
property owner and the individual seeking access).

101. Compare § 361.602, with § 361.753(a)-(b).
102. § 361.753(g).
103. § 361.753(g)(t)-(2).
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with the lOP is the use of contaminated groundwater that has migrated to the
subject property. 104

The purpose of the IOP seems clear-removal of the inequitable
imposition of liability on innocent owners or operators for the remediation of
contamination to which they did not contribute.05 The actual effect of an IOP
certificate is more equivocal. 1°6 The certificate evidences the TCEQ's
determination that the landowner is innocent and therefore immune from
liability to the state for remediation, thereby shifting the burden of proof to the
state to determine that the certificate-holder is not an innocent party. 7 But
the IOP certificate does not "run with the land" and must be individually
obtained by each successive owner of the subject property.0 8 Despite these
limitations, the lOP, the first state program of its kind in the nation, is a
valuable tool, facilitating the purchase and redevelopment of brownfield
sites."°

11. HOUSE BILL 3152-MuNIciPAL SETrING DESIGNATIONS

On June 20, 2003, Governor Rick Perry signed House Bill 3152 into
law." 0 House Bill 3152 is intended to reduce or eliminate groundwater
investigations and response actions for certain properties with contaminated
groundwater when it has been restricted from use as "potable water""' by city
ordinance or restrictive covenant."' Essentially, this law allows the TCEQ,
with the local government's consent, to certify an MSD for a contaminated
urban property, thereby exempting the property from the strict remediation
requirements imposed by TRRP Rules."'

The legislation, authored by Representative Dennis Bonnen'" and
sponsored by Senator Mike Jackson," 5 was originally drafted in the fall of
2002 by Chuck Epperson. Mr. Epperson, a former director of the VCP, was

104. Deatherage & Knifton, supra note 100, at 1037.
105. Id. at 1035.
106. Gaba, supra note 94, at 193.
107. Id.
108. Id.
109. Deatherage & Knifton, supra note 100, at 1035.
110. Municipal Setting Designations Act, 78th Leg., R.S., ch. 731, 2003 Tex. Gen. Laws 2468

(codified as TEx. HEALTH & SAFETY CODE ANN. §§ 361.801-808 (Vernon 2001 & Supp. 2004)).
111. § 361.801(2) (defining "potable water" as "water that is used for irrigating crops intended for

human consumption, drinking, showering, bathing, or cooking purposes").

112. § 361.802.
113. Morriss & Knifton, supra note 75, at 158. See generally 30 TEx. ADMIN. CODE §§ 350.1-.135

(West 2004) (providing cleanup requirements established by the TCEQ, which apply to numerous state
environmental programs, including the VCP and 1OP).

114. Republican Representative from Angleton-District 25; SENATE COMM. ON NATURAL RES.,
BILL ANALYsIs, Tex. H.B. 3152, 78th Leg., R.S. (2003).

115. Republican Senator from La Porte-District 11; SENATE COMM. ON NATURAL RES., BILL
ANALYSIS, Tex. H.B. 3152, 78th Leg., R.S. (2003).
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employed at the time as a consultant with INTERA Incorporated, an
environmental consulting firm specializing in remedial system design and
implementation."i6 Other key supporters included Austin environmental law
attorneys James Morriss" 7 and Matthew Knifton,'" who worked with Mr.
Epperson in formulating the MSD concept and the language of the bill
throughout many revisions," 9 and Austin lobbyist Victor Alcorta,120 who led
the lobbying effort through both houses.12' The legislation's supporters
contend that MSDs-based on similar programs in Ohio, Illinois, and
Pennsylvania 122 -will help reduce the dropout rate of VCP-enrolled sites due
to the high costs of groundwater remediation, thereby aiding brownfield
redevelopment while protecting the environment. 23

Austin environmental law attorney Richard Lowerre,124 the leading voice
of opposition to MSDs, does not share that optimism.' 25 Mr. Lowerre fears the
Bill is overly expansive and susceptible to exploitation that will prove to be
detrimental to shallow aquifers, which may be needed as sources of municipal
drinking water in the future. 26 To help explain these divergent speculations
about the effect of MSDs, the legislation will be presented section-by-section,
supplemented with legislative history when possible.2 7

116. Interview with Michael J. Nasi, Partner, Lloyd, Gosselink, Blevins, Rochelle & Townsend, P.C.,
in Austin, Tex. (Dec. 21, 2004) [hereinafter Nasi Interview]; Information about INTERA corp. can be found
at http://www.intera.com.

117. Mr. Morriss is a partner with Thompson & Knight, L.L.P., in Austin, Texas. He received his
B.S. in Mechanical Engineering from Southern Methodist University and graduated with honors from the
University of Texas School of Law in 1976.

118. Mr. Knifton is an associate with Thompson & Knight, L.L.P., in Austin, Texas. He received
his B.S. in Chemical Engineering from the University of Texas and graduated sunma curn laude in 1996
from the Texas Tech University School of Law.

119. E-mail from Matthew Knifton, Associate, Thompson & Knight, L.L.P., to Kevin Flahive, Staff
Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with the
Texas Tech Journal of Texas Administrative Law).

120. Mr. Alcorta is a partner with Thompson & Knight, L.L.P., in Austin, Texas. He received his
B.B.A. from the University of Texas and graduated in 1995 from the University of Texas School of Law.

121. Nasi Interview, supra note 116.
122. OHIO ADMIN. CODE § 3745-300-10 (2003); ILL. ADMIN CODE tit. 35, § 742.1015 (2003) 25 PA.

CODE §§ 250.1-.10 (2005).
123. House Hearings 4/8/03, supra note 8 (testimony of Representative Dennis Bonnen and Chuck

Epperson), Senate Hearings 5/1/03, supra note 6 (testimony of Senator Mike Jackson, James Morriss, and
Chuck Epperson).

124. Mr. Lowerre is a partner with Lowerre & Kelly, in Austin, Texas. He receifved his B.S. in 1970
and M.S. in Chemical Engineering in 1971 from Rice University and graduated in 1975 from the University
of Texas School of Law.

125. See generally House Hearings 4/8/03, supra note 8; Senate Hearings 5/15/03, supra note 9
(providing the testimony of Richard Lowerre).

126. House Hearings 4/8/03, supra note 8 (testimony of Richard Lowerre) (discussing the possible
impact of H.B. 3152 on the Kelly Air Force Base situation in San Antonio).

127. See infra Parts III.A-F.
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A. Legislative Findings

The first issue addressed by the Texas Legislature in House Bill 3152 is
the respective authority of the TCEQ and local government to issue MSDs and
the accompanying ordinances or resolutions.12 8 Two rationales, or findings,
are offered in support of the legislature's belief that this authority is inherent
in the government's police power. 12 9 First, the legislature states that "access
to and the use of groundwater may need to be restricted to protect public
health and welfare where the quality of groundwater presents an actual or
potential threat to human health."'"3 Second, the legislatue states that:

an action by a municipality to restrict access to or the use of groundwater in
support of or to facilitate a municipal setting designation advances a
substantial and legitimate state interest where the quality of the groundwater
subject to the designation is an actual or potential threat to human health.'

It is notable that these findings of governmental authority include
potential threats to human health and could allow municipalities to designate
uncontaminated sites as MSDs if there is a perceived chance of future
contamination, for example, by migration of contaminants in groundwater. 3 2

The Texas Legislature took these legislative findings of authority a step
further by adding provisions to the Local Government Code.'33 These
provisions were added as an attempt to substantiate the participation of local
governments in the MSD program, deter legal authority challenges, and
discourage Fifth Amendment Takings claims by those restricted from the use
of groundwater due to the establishment of an MSD. 3 In the opinion of
Michael Nasi,'35 an Austin attorney that represented the interests of numerous

128. TEX. HEALTH & SAFETY CODE ANN. § 361.8015 (Vernon 2001 & Supp. 2004).
129. § 361.8015(a)-(b).
130. § 361.8015(a).
131. § 361.8015(b).
132. Morriss & Knifton, supra note 75, at 161.

133. TEx. Loc. Gov'T CODE ANN. § 211.003(a)(6) (Vernon 1999 & Supp. 2005) (authorizing
municipalities to regulate the "pumping, extraction, and use of groundwater by persons other than retail
public utilities" to protect public safety); § 212.003(a) (authorizing each municipality's extension of this
regulation authority, through the issuance of an ordinance, to its extraterritorial jurisdiction); § 401.005(a)-
(b) ("(a) For the purpose of establishing and enforcing a municipal setting designation, the governing body
of a municipality may regulate the pumping, extraction, or use of groundwater by persons other than retail
public utilities, as defined by Section 13.002, Water Code, to prevent the use of contact with groundwater
that presents an actual or potential threat to human health. (b) For the purpose of establishing and enforcing
a municipal setting designation, the governing body of a municipality by ordinance may extend to the
extraterritorial jurisdiction of the municipality the application of municipal ordinances adopted under this
section.")

134. Nasi Article, supra note 78, at 3; Nasi Interview, supra note 116.
135. Mr. Nasi is a partner with Lloyd, Gosselink, Blevins, Rochelle & Townsend, P.C., in Austin,

Texas. He received his B.A. from the University of Texas at Austin and graduated from the University of

Houston Law Center.
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Texas municipalities during House Bill 3152's passage through the legislature,
these new statutory provisions will not prevent litigation against city
governments, but will certainly bolster these cities' legal defenses against such
actions. 1

36

B. Purpose

The stated purpose of House Bill 3152 is to authorize the Executive
Director of the TCEQ to certify MSDs for "municipal properties in order to
limit the scope of or eliminate the need for investigation of or response actions
addressing contaminant impacts to groundwater that has been restricted from
use as potable water by ordinance or restrictive covenant."'37 In the words of
Representative Bonnen, the certification of MSDs will "avoid the expense of
the often futile exercise of trying to investigate and cleanup the groundwater
when it poses no risk to the public."' 138 The futility of site investigations and
cleanup that Representative Bonnen speaks of is attributable to the
abovementioned TRRP rules 39 that set the cleanup standard for groundwater
remediation at levels safe for potable uses, regardless of whether the
groundwater will ever be used for drinking purposes."n For example, the
TRRP rules require that groundwater contaminated with Perchloroethylene,
a common dry cleaning agent, be cleaned up to a level containing not more
than five parts per billion.' To put the ratio into perspective, five parts per
billion is the equivalent of five drops of solvent in an Olympic size pool, or
a time span of five seconds in thirty-two years.'42

The supporters of House Bill 3152 believe it will provide a solution to
the problem of meeting steep and costly cleanup standards for contaminated
groundwater that presents neither a risk to public health, nor will be used as
a source of drinking water. 43 But how do we know whether the contaminants

136. Nasi article, supra note 78, at 3.
137. TEX. HEALTH & SAFETY CODE ANN. § 361.802 (Vernon 2001 & Supp. 2004).
138. House Hearings 4/8/03, supra note 8 (testimony of Representative Dennis Bonnen).
139. 30 TEx. ADMIN. CODE § 350.74(f)(2)-(3) (West 2003) (providing TCEQ Risk-Based Exposure

Limits).

140. Morriss & Knifton, supra note 75, at 160.
141. 30 TEX. ADMIN. CODE § 350.74(f)(2)-(3).
142. Steve Morton, In Depth: Commercial Real Estate, Law - Amends Groundwater Cleanup,

AUSTIN BUSINESS JOURNAL, June 13, 2003, available at http://austin.bizjoumals.com/austin/stories/2003/

06/16/focus4.html.
143. House Hearings 4/8/03, supra note 8 (testimony of Chuck Epperson) (stating that during his

seven years as head of the Voluntary Cleanup Program, [he] saw countless properties drop out of the
program due to prohibitive costs associated with investigating and remediating groundwater to state action
levels-or a drinking-water standard-even though the groundwater would never be used for potable
purposes"); id. (testimony of Jack Godfrey, franchiser of Comet Dry Cleaners) (citing the five parts per
billion standard as the cause of the high cost of remediation that forces many franchisees to "throw in the
towel"); id. (testimony of Robert Raith, co-owner of Kayco Composites) (explaining that his plastics
manufacturing business may have to spend hundreds of thousands to cleanup groundwater to drinking water
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underlying a particular site are a threat to public safety? Or whether the
groundwater could be relied on as a source of municipal drinking water in the
future? These determinations are to be made by the TCEQ in its review of
each MSD application.' But first, each site must meet what James Morriss
describes as "strict eligibility requirements.' 145

C. Eligibility for a Municipal Setting Designation

A property containing contaminated groundwater, whether enrolled in the
VCP or otherwise, must possess two characteristics before it can be considered
for an MSD.'4 6 First, the property must be "within the corporate limits or
extraterritorial jurisdiction of a municipality authorized by statute that has a
population of at least 20,000."'' 4

7 Second, there must be "a public drinking
water supply system ... that supplies or is capable of supplying drinking
water" to the proposed MSD site and all properties within a one-half mile
radius.4

The requirement that the property be located within the corporate limits
or extraterritorial jurisdiction (ETJ) of a city with a population of 20,000 or
more is designed to meet two goals.'49 The overall goal of House Bill 3152,
to encourage brownfield redevelopment, is advanced by tailoring the
legislation to the area in which brownfields are located-urban properties. 5 '
The admittedly arbitrary population requirement of 20,000 also seeks to
provide the opportunity to issue MSDs only to those cities that have the
available resources to perform an investigation of the quality necessary to
make an informed determination that the issuance of an MSD would not be
harmful to public health.' 5'

The requirement that a public drinking water supply system be available
to both the applicant-property and other properties within a one-half mile

standards when it is not going to be used for drinking); Senate Hearings 5/1/03, supra note 6 (testimony of
Jack Godfrey) (calling the TRRP five parts per billion standard a "nightmare" because there are "no [other]

standards" for cleanup of dry cleaning agents).

144. TEx. HEALTH & SAFETY CODE ANN. § 361.803 (Vernon 2001 & Supp. 2004).
145. Senate Hearings 5/1/03, supra note 6 (testimony of James Morriss) (assuring the Committee

that a site will not be eligible for an MSD if the contaminated groundwater can, in any way, threaten public

health).
146. § 361.803

147. § 361.803(1); see Appendix A (listing the 116 Texas cities currently meeting the 20,000

population requirement under section 361.803(1)) (compiled and provided by Raika Hammond, Legal
Counsel, Texas Municipal League, Jan. 2005).

148. § 361.803(2)(A)-(B).
149. See infra text accompanying notes 152-53.
150. See House Hearings 4/8/03, supra note 8 (testimony of Mary Miksa, representing the Texas

Association of Business and Chambers of Commerce) (stating that the goal of House Bill 3152 is to offer

"aid to cities in their economic redevelopment efforts of brownfield areas" (emphasis added)).
151. House Hearings 4/8/03, supra note 8 (testimony of Chuck Epperson) (explaining the rationale

behind the 20,000 population requirement under section 361.803(1)).
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radius ensures that, should an MSD be granted, the required restriction on use
of the contaminated groundwater would not interfere with private landowners'
supplies of drinking water.'52 Once the owner of a property containing
contaminated groundwater determines that these eligibility requirements are
met, the application process can begin.'53

D. The Application Process

In September of 2004, the TCEQ made the MSD application form
required by House Bill 3152 available to the public.'54 An applicant must
submit the completed form along with a $1,000 application fee.'55 The
application form must contain the following: the applicant's name and
address; a legal description of the subject property; a specific description of
the groundwater sought to be restricted; an affidavit stating that required
actions have been taken and criteria have been met; disclosure of the
contaminant(s) present in the groundwater underlying the proposed MSD;
proof of notice; a copy of the ordinance or restrictive covenant prohibiting use
of the contaminated groundwater, if currently available; and a statement of
support by municipalities or retail public utilities entitled to notice.'56 Two of
these required items-a copy of the ordinance or restrictive covenant and
statements of support by affected parties entitled to notice-require that the
applicant take steps before submitting the application form to the TCEQ.'57

1. Restrict Groundwater Use

House Bill 3152 requires that an institutional control restricting
groundwater use as potable water be established before an MSD can be issued
by the TCEQ.'58 There are two methods for establishing institutional controls:
(1) by municipal ordinance, 59 or (2) by a restrictive covenant that the
municipality agrees to enforce by passing a resolution accepting the restrictive
covenant."6 Regardless of the method selected by the applicant, the objective
of the institutional control is a prohibition against the drawing of groundwater

152. § 361.8065(2)(A)-(B).
153. § 361.804(a).
154. § 361.804(b)(1) (stating that applications must be submitted on "a form provided by the

executive director [of the TCEQ]"); TEXAS COMMISSION ON ENVIRONMENTAL QUALITY, MUNICIPAL
SETrlNG DESIGNATION FORM (TCEQ-20149) (Sept. 2004), available at http://www.tnrcc.state.tx.us/
permitting/forms/20149.pdf.

155. § 361.804(b)(3).
156. § 361.804(b)(2)(A)-(G).
157. Morriss & Knifton, supra note 75, at 162-63 (providing a case study recommending the most

efficient sequence of steps applicants can take throughout the MSD application process).
158. § 361.8065(a)(2)(A)-(B).
159. § 361.8065(a)(2)(A).
160. § 361.8065(a)(2)(B).
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from wells for potable use, both on the MSD property and on all neighboring
properties within a one-half mile radius. 6 ' However, the approach taken by
an applicant seeking to establish an institutional control can be the difference
between success and failure. t62

To get a municipal ordinance passed, an applicant will likely have to
present a compelling argument to the city council--comprised of elected
officials-that an MSD will be in the best interests of the city.'63 This can be
the method of choice when the applicant possesses political clout or can make
a strong economic argument." It can be a near impossibility in other
circumstances, such as when the contaminated site has attracted notoriety
causing council members concern about re-election. 165 But, if successful, the
applicant can obtain the required institutional control without the consent of
affected private landowners located within a one-half mile radius."6

Conversely, the restrictive covenant option will require an applicant to
convince all statutory stakeholders located within a one-half mile radius to
agree to self-imposed restrictive covenants prohibiting the continued use of
existing wells for potable purposes and from drilling any wells for such
purposes in the future.' 67 This method could be an effective one for applicants
who maintain good neighborly relationships or, perhaps, are capable of
making persuasive financial arguments.' 68 The applicant will then have to
request that the municipality, usually the city council, adopt a resolution
accepting and agreeing to enforce the self-imposed restrictive covenant,
should it be necessary. 69 It is likely that this second step will be easily
achieved because it is much more politically safe for council members to
approve a voluntary agreement between landowners than to impose an
involuntary restriction by ordinance. 7 °

161. See House Hearings 4/8/03, supra note 8 (testimony of Chuck Epperson) (stating that "no public
or private well use within the municipal setting designation [can] occur ... to protect citizens from dangers
associated with the consumption of contaminated groundwater").

162. Groundwater Services, Inc., GSI Regulatory Update Bulletin: Municipal Setting Designations

2 (2003), available at http://www.gsi-net.com/useful%20tools/Bulletins/BulletinIt03a.pdf [hereinafter
Groundwater Services].

163. See id. (explaining the political nature of obtaining an ordinance).
164. See id.
165. See id.
166. TEx. HALTH &SAFETY CDE ANN. § 361.8065(a)(2)(A)-(B) (Vernon Supp. 2004). Note the

disjunctive statutory language-"or"-between the ordinance option and the restrictive covenant option for
obtaining an instrumental control. Id.

167. See § 361.8065(a)(2)(B) (requiring that all statutory stakeholders within one-half mile of the

MSD enter into restrictive covenants prohibiting the use of groundwater for potable purposes).
168. See id. (lending itself to use by persuasive landowners).
169. Id.
170. Morriss & Knifton, supra note 75, at 162.
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2. Identify Statutory Stakeholders

Statutory stakeholders have specific rights and a defined role in the
application process and, therefore, must be identified and subsequently
notified by the applicant.' There are three classes of statutory stakeholders
-- cities, retail public utilities,' and private well owners.'73 A stakeholder
city is the city in which the proposed MSD is located, any city with
boundaries located within a one-half mile radius of the proposed MSD, and
any city with a groundwater supply well located within a five mile radius of
the proposed MSD.'74 A stakeholder retail public utility is one that has
groundwater supply wells located within a five mile radius of the proposed
MSD.1 75  Stakeholder private well owners are the owners of private wells
registered with the TCEQ, which are located within a five mile radius of the
proposed MSD.

176

The inclusion of private well owners as a class of statutory stakeholders
was a point of contention during the legislative process, sparking a spirited
debate between Representative Bonnen and Representatives Robert Puente 77

and Charlie Geren"' during the bill's second reading on the House Floor. 7 9

The version of House Bill 3152 at that time did not require applicants to notify
private well owners.' When Representative Puente proposed an amendment
to require this notice, Representative Bonnen moved to table the amendment,
stating that such notice was "not acceptable... because requiring the TCEQ
to ensure that this notice was given prior to issuance of an MSD would create
a situation that would be next to impossible for the TCEQ to manage." 18

Representative Puente retorted that private well owners "have a right to know
whether the city is going to designate the area around [them] as

171. Id.
172. TEX. WATER CODE ANN. § 13.002(19) (Vernon 2000 & Supp. 2005) (defining "retail public

utility" as "any person, corporation, public utility, water supply or sewer service corporation, municipality,
political subdivision or agency operating, maintaining, or controlling in this state facilities for providing
potable water service or sewer service, or both, for compensation").

173. § 361.805(a)(l)-(3).
174. § 361.805(a)(1)(A)-(c).
175. § 361.805(a)(3).
176. § 361.805(a)(2); see Appendix B: Municipal Setting Designation Diagram, designed by

Shannon Powers, based on a diagram provided in Groundwater Services, supra note 165, at 3.
177. Representative Puente is a Democrat from San Antonio, Texas, and serves District 119.
178. Representative Geren is a Republican from River Oaks, Texas, and serves District 99.
179. Debate on Tex. H.B. 3152 on the Floor of the House, 78th Leg., R.S. (May 6, 2003) (video

available athttp:l/www.house.state.tx.us/media/chamberng.htm [12:05 p.m.-5:06 p.m. session]) [hereinafter
House Debate 5/6/03].

180. H.J. OF TEx., 78th Leg., R.S. 2472 (2003) (providing the text added by amendment to
Amendment No. 2 of H.B. 3152, passed on May 6, 2003, placing the phrase "or private well owner" in all
portions of the bill requiring notice to municipalities).

181, House Debate 5/6/03, supra note 179 (statement of Representative Dennis Bonnen concerning
notice of a proposed MSD to private well owners located within a five mile radius of the proposed MSD).
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contaminated.' t82 Representative Geren joined Representative Puente in
support of the amendment, expressing concern over agricultural landowners
that use wells to pump groundwater for irrigation, who could be adversely
affected without being notified. 83 Representative Geren also noted that the
TCEQ could identify all property owners within a five mile radius of a
proposed MSD by conducting a record search at the tax office and then
sending out a mailer, a burden he believed the TCEQ should bear to ensure
notice is given, and the other House members agreed.'84

3. Notice to Statutory Stakeholders

On or before the date an applicant submits her MSD application to the
TCEQ, she must provide written notice to all statutory stakeholders and
include copies of these letters in the application materials. 85 The written
notice must include the following: the purpose of the proposed MSD; the
eligibility criteria for the MSD; the location and description of the proposed
site; an invitation to both stakeholder cities and stakeholder retail public
utilities to provide written comments to the TCEQ concerning the proposed
MSD; the type of contamination present on the site; and identification of the
responsible party, if known.' 86 The difficulty of providing notice to statutory
stakeholders is likely to vary greatly depending on the location of the
proposed MSD.' 87  While it may be a simple step in the process for an
applicant that owns property in a remote, smaller city, property owners in
large cities may have much more work to do.'88 For example, a recent
preliminary search conducted by the owner of a central Houston property
identified seven stakeholder cities and 600 stakeholder private well owners to
which notice would need to be provided.'89

The applicant's invitation to comment to stakeholder cities and
stakeholder retail public utilities is actually more of a plea for approval. 90

While all three classes of statutory stakeholders are entitled to file comments

182. Id. (statement of Representative Robert Puente concerning the right of private well owners to

know about a proposed MSD within five miles of their water supply wells).
183. Id. (statement of Representative Charlie Geren expressing concern about rural Texas farmers,

who should know if the groundwater they use to irrigate their crops could he affected by an MSD).

184. Id. (statement of Representative Charlie Geren recommending a method for the TCEQ to ensure
that notice to private well owners is given in compliance with H.B. 3152).

185. TEx. HEALTH & SAFETY CODE ANN. § 361.805 (a), (c) (Vernon 2001 & Supp. 2004).

186. § 361.805(b)(l)-(4), (6)-(7).
187. See Groundwater Services, supra note 162, at 2 (describing a preliminary search conducted in

Houston).

188. See id.
189. Id.
190. See § 361.805 (a)(1)(A)-(B) (requiring that stakeholder cities and stakeholder retail public

utilities pass resolutions in support of the proposed MSD betore the executive director of the TCEQ can

issue the MSD).
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on the proposed MSD with the Executive Director of the TCEQ,' 9' House Bill
3152 confers a virtual veto power on the city council of each stakeholder city
and the governing body of each stakeholder retail public utility by requiring
that they pass resolutions in support of the proposed MSD. 192 This
requirement, also absent from the original version of the bill, is considered
troublesome by some'93 and essential by others. 194 A vocal lobby in support
of this virtual veto power, represented by Ken Peterson, was the Texas Rural
Water Association (TRWA), an organization comprised of over 740 water
utilities in the state, primarily retail public utilities.'95 In the vein of the
organization's mission to improve water quality and supply, Peterson
successfully advocated for the authority of retail public utilities to protect their
supplies. 96 Matthew Knifton fears that this authority will enable retail public
utilities that are not, nor will be, affected by the contamination underlying the
proposed MSD to simply refuse to consider requests for resolutions because
they have no interest in the outcome. 97 James Morriss recommends that
House Bill 3152's requirement of an affirmative resolution be replaced with
an option for stakeholders to raise an objection, thereby allowing inaction by
these entities to permit the application for an MSD to go forward.' 98 As the
provision stands, applicants would be wise to meet with these stakeholders at
an early stage to determine the likelihood of obtaining their support.'99

E. Issuance of a Municipal Setting Designation

Upon submission of an application, the Executive Director of the TCEQ
has little latitude in determining whether or not to grant the requested MSD.2

00

The legislation requires the Executive Director to deny an application if the

191, § 361.805(e).
192. § 361.8065(a)(1)(A)-(b); Morriss & Knifton, supra note 75, at 162.
193. Morriss & Knifton, supra note 75, at 162.
194. Senate Hearings 5/1/03, supra note 6 (testimony of Ken Peterson, general counsel to the Texas

Rural Water Association) (conditioning TRWA's support of the bill on the addition of provisions requiring
the approval of retail water utilities).

195. Id, (stating that he supports the bill but that retail water utilities should be included in the notice
requirement, have an opportumity to comment, and provide approval in order for the TCEQ to issue an
MSD); see also Texas Rural Water Association, at http://www.trwa.org (last visited Mar. 31, 2005)
(providing information about the statewide nonprofit educational and trade association).

196. See generally Senate Hearings 5/1/03, supra note 6 (testimony of Ken Peterson, general counsel

to the Texas Rural Water Association) (stating TRWA's concerns about potential harm to their groundwater
supplies).

197. E-mail from Matthew Knifton, Associate, Thompson & Knight L.L.P., to Kevin Flahive, Staff
Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with the
Texas Tech Journal of Texas Administrative Law).

198. Morriss & Knifton, supra note 75, at 163.
199. Id. at 162.
200. See TEX.HEALTH&SAFETYCODEANN. §§ 361.806-.8065 (Vernon 2001 & Supp. 2004) (listing

reasons for denial of an MSD application and precertification requirements for granting an MSD, only one
provision-section 361.806(a)(3)-gives the Executive Director discretion to make a determination).
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proposed site is ineligible, the "application is incomplete or inaccurate," or it
is determined that the MSD "would negatively impact the current and future
regional water resource needs or obligations of a [stakeholder] municipality,
a [stakeholder] retail public utility, or a [stakeholder] private well owner;"
otherwise, the Executive Director is required to grant the MSD.0 l TCEQ
Commissioner Larry Soward does not find the discretion vested in local
municipalities to grant or deny an MSD through its ordinance and resolution
powers troubling. 2" He pointed out that liability accompanies the exercise of
discretion. 20 3 Soward recommended that the state agency do little more than
review the application to ensure that the stated eligibility requirements are
met."° Based on this interpretation of the TCEQ's role in the application
process, it is safe to assume that the MSD is likely to be granted if an applicant
seeks an MSD for an eligible property, is successful in obtaining an
institutional control, and ensures the passage of supportive resolutions by all
stakeholder cities and retail public utilities. 5

F. Investigation and Response Action Requirements

So you have obtained an MSD for the brownfield you plan to redevelop,
are you in the clear?2 6 Not necessarily. 2 7 By granting an MSD, the TCEQ
is declaring that the underlying contaminated groundwater will not be used as
potable water, thereby eliminating the liability of the responsible party,
usually the current landowner, for human ingestion of the groundwater and,
with it, the requirement that the groundwater be restored to drinking water
standards.2"8 But an MSD does not relieve the responsible party of all liability
in relation to the contaminated groundwater."° The final section of House Bill
3152 addresses the circumstances under which further investigation and

210remediation are necessary.
The Executive Director of the TCEQ is required to identify any harm or

potential harm posed by the contaminated groundwater underlying an MSD

201. § 361.806(a)(l)-(3).
202. Texas Commission on Environmental Quality Agenda Meeting, Aug. 11, 2004, Docket No.

2004-0769-RUL [hereinafter TCEQ Agenda 8/11/04] (statement of Commissioner Larry Soward concerning
TCEQ exercises of discretion) (audio tape available from the Texas Commission on Environmental Quality
Chief Clerk's Office).

203. Id.
204. Id.
205. §§ 361.806-.8065 (stating reasons why the Executive Director of the TCEQ shall deny

applications and providing requirements for certification of an MSD).
206. See discussion infra Part I.F.

207. Id.
208. Nasi Interview, supra note 116 (stating that an MSD does not provide an end in and of itself,

the TRRP still applies, the MSD just rules out the liability for drinking water).
209. § 361.808(b)(1)-(2).
210. § 361.808.
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and to require response actions,2 cleanup to TRRP standards, if certain harms
or potential harms are found to exist.212 For example, the Executive Director
must require the responsible party to complete a response action within the
MSD if it is necessary to ensure the protection of persons who come into
contact with the contaminated groundwater via non-consumptive uses, or to
protect ecological resources.213

If no potable water wells are located within a one-half mile radius of the
MSD, the responsible party need not conduct any additional investigation or
response actions.24 But if there are potable wells within a one-half mile
radius, the responsible party must conduct "an investigation to determine
whether groundwater contamination emanating from the property has caused
or is reasonably anticipated to cause applicable human health or ecological
standards to be exceeded in the area located within one-half mile beyond the
boundary of the [MSD]."" 5 If the investigation confirms that these standards
have not and will not be exceeded, no other actions are required.1 6

If the investigation reveals these standards have been or will be
surpassed, the responsible party has two options: (1) she can complete
"response actions at the source property to remove, decontaminate, or control
environmental impacts" to the groundwater to meet these standards or (2) she
can complete "response actions at the source property to remove,
decontaminate, or control environmental impacts to groundwater that are not
related to potable water use."2t7 She can also provide the owners of impacted
wells with an alternate water supply while prohibiting the use of those wells
for drawing potable water either by restrictive covenants or by expanding the
MSD to include the impacted properties. I8

As a final precaution, House Bill 3152 provides the Executive Director
with discretion to require a responsible party to complete a response action to
address environmental impacts emanating from the groundwater underlying
the MSD property that has caused or reasonably could cause the applicable
human health or ecological standards to be exceeded. 9 This applies to areas
located beyond a one-half mile radius from the MSD if the Executive Director

211. § 361.801(3). "'Response Action' means the cleanup or removal from the environment of
hazardous substance or contaminant, excluding a waste, pollutant, or substance regulated by or that results
from an activity under the jurisdiction of the Railroad Commission of Texas under Chapter 91 or 141,
Natural Resources Code, or Chapter 27, Water Code." Id.

212. § 361.808.
213. § 361.808(b)(i)-(2).
214. § 361.808(a)(1)-(2).
215. § 361.808(c).
216. § 361.808(d).
217. § 361.808(e) (emphasis added).
218. Id.
219. § 361.808(f.
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determines that such a response action is necessary to protect humans from
exposure to the groundwater or to protect ecological resources.20

The author was unable to find any discussion on record concerning these
final provisions.221 Since these provisions address possible remediation efforts
that would occur, if at all, subsequent to the issuance of an MSD, it is
conceivable that these provisions were of relatively little concern during the
legislative process.222

IV. IMPLEMENTATION BY THE TCEQ

The effective date of House Bill 3152 is September 1, 2003.223 But the
TCEQ did not make a final decision as to the manner in which the commission
would implement the legislation until August 11, 2004,24 or provide anMSD
application form until September of 2004.225 The key issue concerning the
implementation of House Bill 3152 was whether the commission would
engage in rulemaking.226 House Bill 3152 does not specifically require the
commission to make rules; 22 7 however, the authority to do so is inherent in the
TCEQ's enabling legislation.228 So it was up to the discretion of
Commissioners Kathleen White, Larry Soward, and Ralph Marquez as to
whether it was best to implement House Bill 3152 by binding rules or merely
by guidelines.229

Members of the TCEQ staff 230 proposed a lengthy list of draft rules to the
commissioners for a final determination. 23' The staff expected the draft rules

220. Id.
221. See supra Part IlI.F.
222. See supra Part III.F.
223. Texas Legislature Online, athttp://www.capitol.state.tx.uslcgi-binldb2www/tlolbillhist/actions.

d2w/report?LEG=78&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX--03152 (last visited May
16, 2005).

224. TCEQ Agenda 8/11/04, supra note 202.
225. TEXAS COMMISSION ON ENVIRONMENTAL QUALITY, Municipal Setting Designation Form

(TCEQ-20149) (Sept. 2004), available at http://www.tnrcc.state.tx.us/permitting/forms/20149.pdf.

226. Wood Memo, supra note 5.
227. See generally TEX. HEALTH &SAFETYCODEANN. § 361.801-.808 (Vernon 2001 & Supp. 2004)

(lacking any mention of rulemaking).
228. See TEX. WATER CODE ANN. §§ 5.103, 26.011 (Vernon 2000 & Supp. 2005) (providing the

TCEQ with the authority to adopt any rules necessary to carry out its powers, duties, and policies and to
protect water quality in the state consistent with the policy of the state enunciated in the TEX. WATER CODE
ANN. § 26.003); § 28.011 (providing the TCEQ with the authority to make and enforce rules and regulations

for protecting and preserving the quality of underground water); see also TEx. HEALTH & SAFETY CODE
ANN. §§ 361.017,.024 (Vemon 2001 & Supp. 2004) (providing the TCEQ with the authority to regulate
industrial solid waste and municipal hazardous wastes and all other powers necessary or convenient to carry
out its responsibilities and various provisions in the Texas Water Code).

229. TCEQ Agenda 8/11/04, supra note 202.
230. Wood Memo, supra note 5, at 8 (including the following TCEQ staff members as contacts

concerning the draft rules: Joseph Thomas, Rule Project Manager, Chet Clarke, Program Lead; Auburn
Mitchell, Staff Attomey; Susan White, Staff Attorney; and Patricia Dur6n, Texas Register Coordinator).

231. TEXAS COMMISSION ON ENVIRONMENTAL QUALITY, Proposed Rules, Rule Project No. 2003-
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would provide greater specificity, request additional information from
applicants that will assist the Executive Director in determining whether or not
to grant an MSD, and expedite administrative processing and review of MSD
applications. 3 2 The following are a few of the rules included in the proposal:
a classification system for proposed MSD sites based on potential for the
spread of contamination off-site; the inclusion of other interested parties in the
classes of persons that can file comments on applications; a stated assumption
by the Executive Director that by passing an ordinance or resolution, a
municipality is stating that it has determined the proposed MSD will have no
negative impact on current and future water resource needs; provisions for
appealing decisions; provisions for geoscientific evaluation of the
vulnerability of deeper groundwater that may become impacted by the
contaminated groundwater underlying an MSD; a mandatory well survey to
locate unregistered wells and registered wells with incorrect location
information; a statement that the issuance of an MSD in no way relieves
persons from a duty to abate an on-going release; the requirement that an
applicant verify ownership of certain properties each year and to provide
information to new owners; provisions allowing for the revocation of an
MSD; and an expanded definition of "potable water" to include uses for lawn
irrigation and watering livestock.2 33

On June 2, 2004, the TCEQ held a meeting to solicit comments
concerning the rulemaking issue."M The TCEQ staff characterized stakeholder
input as "widely divergent. '235 So too were the positions taken by the
individuals present at the TCEQ open agenda meeting two months later. 36

Representative Bonnen attended and spoke out against rulemaking, claiming
that non-authoritative guidelines would permit local communities to use their
better judgment.237 Stacy Wright, an Environmental Specialist with the City
of Farmers Branch in Dallas County, agreed with Representative Bonnen,
stating that House Bill 3152 was "self-implementing" and that rules would be
"burdensome" and likely to cause "more confusion. '23

1 Richard Lowerre, who
had recommended some of the rules contained within the TCEQ proposal,

051-352-WS available at, http://www.tnrcc.state.tK.usloprd/rule-lib/proposals/03051352_pro.pdf (last
visited May 16, 2005).

232. Wood Memo, supra note 5, at 1.
233. Id. at 2-5.
234. TEXAs COMMISSION ON ENVIRONMENTAL QUALITY, Open Meeting for Municipal Setting

Designations Stakeholders, Minutes and List of Attendees (June 2, 2004), available at http://www.tnrcc.

state.tx.us/permittingfremed/techsupp/PublicMeetingMinutescompiled.pdf.
235. Wood Memo, supra note 5, at 2.

236. TCEQ Agenda 8/11/04, supra note 202.
237. Id. (statements of Representative Dennis Bonnen) (saying that he was "very clearly... against

rulemaking authority," that there is "no need or request for rule making authority," and that guidelines
would allow "local committees to use their better judgment").

238. Id. (statements of Stacy Wright) (saying that H.B. 3152 also gives flexibility to municipalities
that rules would take away).
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spoke in favor of rulemaking on behalf of numerous environmental activist
groups. 39 Perhaps the most interesting comments made before the
Commissioners were those of David Howell, an Assistant City Attorney for
the City of Dallas.'" Howell explained that Dallas was conducting two pilot
programs at the time that raised a series of concerns that he felt could be
addressed by TCEQ rules.24' Among these concerns were uncertainty about
the drafting of ordinances and resolutions, the safety of unregistered water
wells, city employee exposure, future water wells that may be dug and used
without prior notice of contamination, and lack of notice to neighboring
property owners that do not have water wells. 42

Commissioner Marquez characterized his chief concern as the "chicken
or the egg" problem. 243 He took issue with the fact that House Bill 3152 does
not establish a set procedure for the application process. 2" It is possible for
an applicant to seek local approval first, through an ordinance or resolution,
and then seek the approval of the TCEQ. 45 An applicant can also seek a
determination of eligibility by the TCEQ prior to presenting the issue to the
city council." Commissioner Marquez stated that he would prefer procedural
rules that would require local action first to minimize the burden on the
commission. 247 Chairman White agreed with this recommendation. 248

However, based on the Commissioners' sentiments that the program is
completely voluntary and as such does not require city government to bear the
responsibility of participation, they decided to remand the proposed rules to
the TCEQ staff to be converted into non-binding guidelines available to
municipalities upon request.249

V. CURRENT CITY ACTIONS

To date, two municipalities have passed MSD ordinances: the City of
Dallas passed two on September 8, 2004,20 and the City of Fort Worth passed
one on January 11, 2005.251 Meanwhile, the Mayor of Houston, upon hearing

239. Id. (statements of Richard Lowerre) (claiming that the TCEQ staff had indicated to him that
rules were needed) (representing Clean Water Action, Public Citizen, and Sierra Club).

240. Id. (statements of David Howell).
241. id.
242. Id.
243. ld.
244. Id.
245. id.
246. Id.
247. Id.
248. Id.
249. Id.
250. Dallas, Tex., Ordinance No. 25728 (Sept. 8, 2004); Dallas, Tex., Ordinance No. 25727 (Sept.

8, 2004) (on file with the Texas Tech Journal of Texas Administrative Law).

251. Fort Worth, Tex., Ordinance No. 16259 (Jan. 11, 2005).
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of a Houston investment firm's filing of an application with the TCEQ, wrote
to the Executive Director and requested that, pursuant to "general City
policy," the application be denied.252 Lastly, the San Angelo city council is
currently considering a request by local industry to pass an MSD ordinance;
the ordinance passed first reading, but an application has yet to be filed with
the TCEQ. 53

VI. CONCLUSION

Speculation about the long-term effects of House Bill 3152 could be
premature. 4 Yet, the legislation's supporters claim that the early signs are
promising.5 5 Matthew Knifton thinks the program will "catch on in urban
areas that have a pro-business city" government.2 56  Equally as optimistic,
Victor Alcorta believes the slow and deliberate pace of our cities' decisions
whether or not to participate is evidence that the law invites careful planning
and study, in contrast to the rampant abuse by bad actors that was warned
against by some of the legislation's opponents. 7 Mike Nasi believes that the
degree of accountability of the city governments to affected landowners will
determine the extent to which the program will be abused.2 5

' That is one of
Richard Lowerre's greatest fears 59 He believes that unlike Houston, smaller
city governments will not be able to stand up to the great pressure that
industries, the largest taxpayers, will place on the council members to save
them money at the expense of important sources of water for future

252. Letter from Lee P. Brown, Mayor, City of Houston, to Margaret Hoffman, Executive Director,

Texas Commission on Environmental Quality (Oct. 31, 2003) (on file with the Texas Tech Journal of Texas

Administrative Law).
253. Nasi Interview, supra note 116.

254. E-mail from Matthew Knifton, Associate, Thompson & Knight L.L.P., to Kevin Flahive, Staff

Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with the

Texas Tech Journal of Texas Administrative Law); E-mail from Victor Alcorta, Partner, Thompson &

Knight L.L.P., to Kevin Flahive, Staff Editor, Texas Tech Journal of Texas Administrative Law (Feb. 1,

2005, 10:02:00 CST) (on file with the Texas Tech Journal of Texas Administrative Law).

255. E-mail from Matthew Knifton, Associate, Thompson & Knight LL.P., to Kevin Flahive, Staff

Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with Texas

Tech Journal of Texas Administrative Law); E-mail from Victor Alcorta, Partner, Thompson & Knight

L.L.P., to Kevin Flahive, Staff Editor, Texas Tech Journal of Texas Administrative Law (Feb. 1, 2005,

10:02:00 CST) (on file with the Texas Tech Journal of Texas Administrative Law).

256. E-mail from Matthew Knifton, Associate, Thompson & Knight L.L.P., to Kevin Flahive, Staff

Editor, Texas Tech Journal of Texas Administrative Law (Jan. 30, 2005, 18:37:00 CST) (on file with the

Texas Tech Journal of Texas Administrative Law).

257. E-mail from Victor Alcorta, Partner, Thompson & Knight L.L.P., to Kevin Flahive, Staff Editor,

Texas Tech Journal of Texas Administrative Law (Feb. 1, 2005, 10:02:00 CST) (on file with the Texas Tech

Journal of Texas Administrative Law).

258. Nasi Interview, supra note 116.

259. E-mail from Richard Lowerre, Partner, Lowerre & Kelly, to Kevin Flahive, Staff Editor, Texas

Tech Journal of Texas Administrative Law (Jan. 29, 2005, 17:44:00 CST) (on file with the Texas Tech

Journal of Texas Administrative Law).
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generations.26 ° So, it appears that after all the lawyers and politicians in
Austin have toiled and argued and compromised, the ultimate success or
failure of this new brownfield program will depend on the locally elected city
council members in a number of our Texas towns.26' Perhaps that is the way
it should be, leaving the ultimate decision to those who will enjoy the spoils
or suffer the loss.

26 2

by Kevin Flahive

260. Id.
261. See supra Part VI.
262. Id.
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APPENDIX A: 116 TExAS MUNICIPALIES WITH POPULATIONS OF AT LEAST
20,000

Houston 2,009,834
San Antonio 1,212,500
Dallas 1,211,467
Austin 671,873
Fort Worth 598,850
El Paso 583,949
Arlington 350,370
Corpus Christi 281,453
Piano 243,500

Garland 222,651
Lubbock 203,715
Irving 196,119

Laredo 191,538
Amarillo 179,287
Brownsville 150,425
Pasadena 145,034
Grand Prairie 137,872
Mesquite 131,600
Abilene 115,930

Carrollton 115,107
Waco 114,620
Beaumont 114,000
McAllen 113,877
Wichita Falls 104,197
Killeen 100,976
Midland 99,621
Richardson 96,956
Odessa 93,195
Denton 90,349
San Angelo 88,500
Lewisville 86,091
McKinney 85,868

Tyler 85,482
Round Rock 79,568
Longview 74,583
College Station 73,550

Frisco 69,759
Sugar Land 68,599
Baytown 67,360

Bryan 66,669
Allen 65,663

Harlingen 62,665
Victoria 60,893
N. Richland Hills 60,400
Missouri City 59,186

Port Arthur 58,724
Flower Mound 57,700

Galveston 57,500
Temple 54,514
Edinburg 52,764
Mission 51,432

League City 51,397
Mansfield 50,657

Rowlett 49,908
Euless 49,758
Bedford 48,000
Pharr 46,660

Grapevine 46,188
Pearland 44,540
DeSoto 42,894
Texas City 42,733
San Marcos 41,602
New Braunfels 41,239

Cedar Hill 40,000
Haltom City 39,889

Coppell 39,460
Conroe 39,065

Cedar Park 37,764
Hurst 37,266
Duncanville 36,450

Sherman 35,788
Huntsville 35,730
Texarkana 35,045

Socorro 35,000
Del Rio 34,611

Georgetown 34,000
Friendswood 33,790

Lufkin 33,253

La Porte 33,214
Keller 33,112

Weslaco 31,400
Deer Park 30,575
Nacogdoches 30,332
Lancaster 29,850

Copperas Cove 29,599
The Colony 29,371

Cleburne 29,052
Paris 28,595
San Juan 28,182
Burleson 27,650

Farmers Branch 27,508
Rosenberg 27,136

Lake Jackson 26,954
Kingsville 25,575
Pflugerville 25,480
Big Spring 25,233

Rockwall 25,200
Corsicana 25,187
Greenville 25,051
Southlake 24,555

San Benito 24,068
Marshall 23,935

University Park 23,716
Waxahachie 23,600

Eagle Pass 23,506
Watauga 23,213
Plainview 23,000
Denison 22,773
Seguin 22,741

Alvin 22,025
Schertz 22,000
Kerrville 21,090

Colleyville 21,085
Benbrook 20,673
Weatherford 20,500
Alice 20,000
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APPENDIX B: MUNICIPAL SETTING DESIGNATION DIAGRAM

• No potable use of groundwater
• No site investigation or response action

" Applicant must notify all municipalities
" If there are no supply wells present - no site investigation or response action
" If there are supply wells present - applicant must evaluation possible impacts

If a threat exists - applicant must:
" Implement a response action to protect all exposures; OR
" Restrict potable use of groundwater and address only non-

ingestion risks

" Applicant must notify all municipalities, retail public utilities, and private
parties that own or operate water supply wells

I

SI


