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I. INTRODUCTION

Dear Mr. Contractor,
Although you have been given notice to proceed on this Project, you

will be unable to perform any work at this time because we do not have title
to all the land on which we want to build our new facility. Further, we regret
to inform you that you cannot yet begin work because we do not have final
approval from the EPA for our project. Finally, we expect that once these
permits and permissions are received, you will double your efforts, for free
of course, and complete the project on time. Oh, and by the way, we are still
working on the design of an important component of the project, but that is
your problem.
Sincerely,
Project Owner.

* Mr. Matheny is a shareholder in the Dallas office of Ford Nassen & Baldwin, P.C. Mr.

Matheny received a B.A. from the University of Texas-Arlington in 1984, a J.D. from the University of
Tulsa College of Law in 1989, and an L.L.M. from The United States Army's Judge Advocate General's
School in 1997. Mr. Lugger was an associate at Ford Nassen & Baldwin P.C. when this article was first
conceived and is now an associate with Gardere Wynne & Sewell. Mr. Lugger received a B.A. with High
Honors from the University of Texas-Austin in 1999 and a J.D. with Honors from the University of Texas
School of Law in 2002. Mr. Beshara is an associate at Ford Nassen & Baldwin, P.C., in Dallas. Mr.
Beshara received a B.S. in Construction Science, cum laude, from Texas A&M University in 1999 and a
J.D., cum laude, from Southern Methodist University School of Law in 2003.



214 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 6:213

Delays are the bane of every contractor's existence. If this hypothetical,
yet an all too real circumstance, occurred on a private project, the contractor
would have contractual remedies and a range of options to address the dispute.
But what if the project owner in this hypothetical was a public owner? Until
the recent decision in Satterfield & Pontikes Construction, Inc. v. Irving
Independent School District,' the answer would have been very straight-
forward: the contractor would present its claim to the owner and, if the dispute
was not resolved, the contractor would take the dispute to court, citing the
provisions of the applicable code that contained the magic phrases "sue and
be sued" or "plead and be impleaded."' However, based upon the ruling in
Satterfield, contractors and sureties within the Fifth District's jurisdiction are
left with no apparent remedy'

Fortunately, recent Texas appellate court decisions suggest that the Fifth
District's decision is the minority approach.4 The majority approach,
however, is not entirely consistent, as many Texas courts of appeals have
reached differing opinions based on the same or similar statutory provisions
and fact situations.5 Specifically, there is conflict among the courts of appeals
regarding whether the use of the phrases sue and be sued and plead and be
impleaded in the enabling statutes of various governmental entities, such as
a municipality or a school district, constitutes a waiver of the entity's
governmental immunity from suit.6 The uncertainty of the Fifth District's
decision in Satterfield has led to inconsistencies in the application of the law,
creating a quagmire that every party seeking to contract with a public entity
must cross.7 How does a contractor price its bid or proposal to a public entity,

1. 123 S.W.3d 63 (Tex. App.-Dallas 2003, pet. filed).

2. See generally Mo. Pac. R.R. Co. v. Brownsville Navigation Dist., 453 S.W.2d 812 (Tex. 1970)
(explaining that a political subdivision is subject to suit if allowed by statute).

3. See Satterfield, 123 S.W.3d at 63.
4. There has been only one court of appeals to agree with the holding in Satterfield. City of

Roman Forest v. Stockman, 141 S.W.3d 805 (Tex. App.-Beaumont 2004, no pet.). In City of Roman
Forest v. Stockman, a panel of the Ninth District Court of Appeals held:

While it is true that Missouri Pacific has not been expressly overruled or expressly limited by

subsequent [s]upreme [c]ourt decisions, more recent decisions by the Supreme Court, as well
as the Legislature's enactment of § 311.034 of the Government Code, appear to indicate waiver
of governmental immunity should no longer be so easily found.

Id. at 812.
5. Id. at 813 n.7.
6. See Stockman, 141 S.W.3d at 805.

7. There are numerous statutes that currently use the sue and be sued or plead and be impleaded
language. The current division among the Texas courts of appeals and the decision of the Fifth District
Court of Appeals in Satterfield, to not follow Texas Supreme Court precedent, has left contractors in these
districts in a tentative position as to their legal remedies should the governmental entity choose not to fulfill

its contractual obligations. A few examples of these statutes include: (1) School districts-TEx. EDUC. CODE
ANN. § 11.151 (a) (Vernon 1996); (2) Municipalities-TEx. Loc. GOV'T CODE ANN. § 51.013 (Vernon 1999)
(Type A), TEX. Loc. GOV'T CODE § 51.033 (Type B), 'rEx. Loc. GoV'T CODE § 51.051 (Type C), TEX.
Loc. GOV'TCODE § 51.075 (Home Rule) ("plead and be impleaded"); (3) Municipal and county hospital
authorities-TEx. HEALTH & SAFETY CODE ANN. § 262.021, § 264.021 (Vernon 2001); (4) Hospital districts-
TEX. HEALTH &SAFETYCODE §§ 281.056,282.048,283.052,286.086 (Vernon 2001); (5) Health services
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given the risk that the public entity will breach the contract and assert
immunity from suit?8 How does the surety company determine the risk
involved in providing bonding for Texas public projects? These are questions
that have been left unanswered by the Fifth District and other Texas courts of
appeals that have chosen not to follow Texas Supreme Court precedent with
regard to sue and be sued language. 9

II. THE GENERAL PRINCIPLE OF SOVEREIGN IMMUNITY

Sovereign immunity encompasses two principles-immunity from suit
and immunity from liability. These dual principles are particularly important
in breach of contract claims. Immunity from liability protects the state from
judgments with money damages, even if immunity from suit has been
waived."' When the state contracts with private citizens or entities, it waives
immunity from liability, while retaining immunity from suit unless waived by
the legislature.' 2 In Federal Sign v. Texas Southern University, the court held
that when the state contracted with another party, it waived only immunity
from liability.' 3  In order to waive immunity from suit, the state had to
specifically waive immunity either by statute or by a specific resolution from
the legislature. 4

The standard established by Texas courts has been that any attempted
waiver of immunity by the legislature must be stated in clear and unambiguous
language.'" The phrase "clear and unambiguous" was not adopted until the

districts- TEx. HEALTH & SAFETY CODE ANN. § 287.083; (6) Emergency service districts-TEX. HEALTH
& SAFETY CODE ANN. §§ 775.031,776.031 (Vernon 2001); (7) Soil and water conservation districts-TEx.
AGRIC. CODE ANN. § 201.101 (Vernon 2004); (8) Navigation districts-TEx. WATERCODEANN. §§ 61.082,
62.078 (Vernon 2004); (9) Texas Department of Housing and Community Affairs-TEX. GOV'T CODE
§ 2306.053 (Vernon 2000).

8. The counter-argument by the governmental entities is:
To be open to suit, with no limits on liability or special procedures (such as notice or
presentment requirements) for governmental entities, would place a heavy burden on cities and
school districts. This burden would draw both financial resources and the time and attention
of governmental employees away from their public duties. Therefore, a court should not assume
that the Legislature has determined to place this burden on a governmental entity without the
clearest of statements.

See Brief of Amici Curiae Irving Independent School District at 11, City of Midland v. Goerlitz, 101
S.W.3d 573 (Tex. App.-El Paso 2003, pet. filed) (No. 08-02-00087-CV).

9. See Satterfield&PontikesConstr. v. IrvinIglndep. Sch. Dist., 123 S.W.3d63, 63 (Tex. App.-
Dallas 2003, Pet filed).

10. Mo. Pac. R.R. Co. v. Brownsville Navagation Dist., 453 S.W.2d 812 (Tex. 1970).
11. Gen. Servs. Comm'n v. Little Tex. Insulation Co., 39 S.W.3d 591, 594 (Tex. 2001).
12. See Catalina Dev., Inc. v. County of El Paso, 121 S.W.3d 704, 705 (Tex. 2003); see also,

Little-Tex, 39 S.W.3d at 594 (reaching the same conclusion); Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401,
408 (Tex. 1997) (reaching the same conclusion).

13. Fed. Sign, 951 S.W.2d at 408.
14. TEX. CIv. PRAC. & REM. CODE ANN. § 107.001 (Vernon 1997).
15. Duhart v. State, 610 S.W.2d 740,742 (Tex. 1981).

2005]
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Texas Supreme Court's opinion in Duhart v. State.16 In 2001, section 311.034
was added to the Texas Government Code to codify the court-imposed clear
and unambiguous requirement. 17 Courts have held that, when determining
whether the waiver is clear and unambiguous, any ambiguity must be resolved
in favor of retaining immunity. 8 Thus, a fundamental rule of law regarding
sovereign immunity is that immunity applies unless it has been clearly and
unambiguously waived by the legislature.' 9

III. Is THERE A DIFFERENCE BETWEEN TORTS AND CONTRACTS?

A. Torts

While the majority in Satterfield was not convinced that Texas law treats
suits against public owners based in tort and those based in contract
differently, the authors respectfully disagree. With regard to tort claims, the
state and its political subdivisions enjoy complete sovereign immunity,
including immunity from both suit and liability.2" A Texas state agency and
its political subdivisions "may not be sued for the torts of its agents in the
absence of a constitutional or statutory provision that waives [its]
governmental immunity for the alleged wrongful act."'" Thus, a plaintiff must
establish a waiver of immunity from suit and liability in order to successfully
pursue ajudgment in tort against the state or any of its political subdivisions.22

The enactment of the Texas Tort Claims Act (TTCA) created a limited
waiver of sovereign immunity for certain torts.23 Absent the Act, the state
would enjoy sovereign immunity from suit, shielding it from tort causes of
action. 2' Through the TTCA, the legislature waived immunity from both suit
and liability for the claims authorized therein.2 ' The Texas Supreme Court has

16. Id.
17. TEX. Gov'T CODE ANN. § 311.034 (Vernon Supp. 2003); see also Travis County v. Pelzel &

Assocs. Inc., 77 S.W.3d 246, 248 (Tex. 2002) (explaining that a party may establish consent by statute or
legislative resolution; however, the consent must be expressed by clear and unambiguous language).

18. See Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 697 (Tex. 2003).

19. See Pelzel, 77 S.W.3d at 248 (emphasizing that consent to waive suit must be clear and
unambiguous); Duhart, 610 S.W.2d at 742 (indicating that the legislature may only waive sovereign
immunity through the use of clear and unambiguous language); see also TEX. GOVT. CODE § 311.034

(Vernon 2004) (stating that statutes "shall not be construed as a waiver of sovereign immunity unless the

waiver is effected by clear and unambiguous language").
20. Lowe v. Tex. Tech Univ., 540 S.W.2d 297,298 (Tex. 1976).

21. Tex. Parks & Wildlife Dep't v. Davis, 988 S.W.2d 370, 372 (Tex. App.-Austin 1999, pet.
filed).

22. Id.
23. See Univ. of Tex. Med. Branch v. York, 871 S.W.2d 175, 177 (Tex. 1994); State v. Terrell,

588 S.W.2d 784, 785-86 (Tex. 1979).
24. Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401,405 (Tex. 1997).
25. TEX. CIV. PRAC. &REM. CODE ANN. §§ 101.021-025 (Vernon 1997 & Supp. 2000); Terrell,

588 S.W.2d at 785-86. The TTCA demonstrates the kind of language needed to waive sovereign immunity
from suit and liability. For example, section 101.021 begins with a phrase, "a govemmental unit in the state
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specifically recognized that the TTCA is a limited waiver of sovereign
immunity, stating, "[t]he many compromises necessary to pass the Act
obscured its meaning, making its application difficult in many cases... [b]ut
one thing is clear: the waiver of immunity in the Tort Claims Act is not, and
was not intended to be, complete."26  The TTCA defines in detail those
circumstances in which sovereign immunity has been waived so that the
sovereign, therefore, can be held liable in tort.27 Accordingly, a plaintiff
bringing suit under the TTCA must plead and prove that his or her claim falls
within the Act's waiver of immunity.28 It has been argued that the waiver of
immunity from suit in contract cases by the use of the sue and be sued
language would render the TTCA unnecessary.29 However, governmental
entities have stated that, as compared to the current status of the law with
regard to contracts, the TTCA provides a clear understanding of the law
regarding torts.3 ° It provides a special process for these claims to be brought
and places monetary caps on the amount of damages that may be recovered
per person and per occurrence of property damages.3'

B. Contracts

1. Missouri Pacific and Its Progeny

In 1970, the Texas Supreme Court issued its landmark decision in
Missouri Pacific Railroad Co. v. Brownsville Navigation District (MoPac).32

The case arose when a brakeman for the railroad died after being knocked
from a train ladder by a crane that had been left too close to the track.33 The
brakeman's beneficiaries sued Missouri Pacific Railroad Company, which

is liable." Accordingly, the state and all of its several agencies are included in the definition of
"governmental unit" contained in section 101.001.

26. Dallas County Menial Health & Mental Retardation v. Bossley, 968 S.W.2d 339, 342 (Tex.
1998).

27. Bennett v. Tarrant County Water Control & Improvement Dist. No. One, 894 S.W.2d 441,450
(Tex. App.-Fort Worth 1995, writ denied).

28. Id.
29. See Brief of Amicus Curiae the State of Texas in Support of the City of Dallas at 11, Reata

Constr. Corp. v. City of Dallas, 47 Tex. Sup. Ct. J. 408, 2004 Tex. LEXIS 303 (Tex. Apr. 2, 2004) (No.
02-1031). The legislature enacted the TrCA to waive the state's preexisting sovereign or governmental
immunity. § 101.025(a)-(b). The brief states: "If the Legislature had intended to waive all governmental

entities' immunity from suit by including a sue-and-be-sued clause in their enabling statutes, it would have
been unnecessary to then purport to waive the same immunity through the Tort Claims Act." Brief of
Amicus Curiae the State of Texas in Support of the City of Dallas at 11, Reata Constr. Corp., 47 Tex. Sup.
Ct. J. 408, 2004 Tex. LEXIS 303 (Tex. Apr. 2, 2004) (No. 02-1031).

30. TEx. CIv. PRAC. & REM. CODE ANN. §§ 101.001-.109 (Vernon 1997).
31. See TEx. Civ. PRAC. & REM. CODE ANN. §§ 101.001 -. 109 (Vernon 1997); Brief of Amici

Curiae Irving Independent School District at 12, Goerlitz v. City of Midland, 101 S.W.3d 573 (Tex.
App.-El Paso 2003, pet. filed) (No. 08-02-00087-CV).

32. 453 S.W.2d 812 (Tex. 1970).
33. Id.

20051
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filed a cross-action against the Brownsville Navigation District based upon a
contract between the two entities.34 The Texas Supreme Court noted that the
navigation district was governed by a provision of a 1925 act that permitted
the district to sue and be sued.35 The issue was whether the phrase sue and be
sued was a waiver of the district's immunity from suit.36 The court
unequivocally stated: "In our opinion [the navigation district statute] is quite
plain and gives general consent for District to be sued in the courts of Texas
in the same manner as other defendants."37 Some Texas courts of appeals
have found the Texas Supreme Court's explicit ruling, that sue and be sued
represents a waiver of governmental immunity from suit, has been left
undisturbed for three decades and remains the law of Texas today.38 Other
courts have decided to ignore the holding in MoPac or have determined that
the holding has no force.39 The MoPac decision has led to a line of cases from
the Texas Supreme Court construing sovereign immunity and sue and be sued
language.4° It is important to note at the outset that a careful review of the
opinions in Federal Sign, Little-Tex, IT-Davy, and Pelzel do not contain any
language that indicates that the Texas Supreme Court is overruling its holding
in MoPac.4 1

In Federal Sign, Federal Sign brought suit against Texas Southern based
upon Texas Southern's cancellation of its contract to construct and deliver

34. Id. at 813.

35. Id. The Act stated: "All navigation districts established under this Act may, by and through

the navigation and canal commissioners, sue and be sued in all courts of this State in the name of such

navigation district, and all courts of this State shall take judicial notice of the establishment of all districts."
Navigation Dists. Act, 39th Leg., R.S., ch. 5, § 46, 1925 Tex. Gen. Laws 7, 21.

36. Mo. Pac. R.R., 453 S.W.2d at 813.
37. Id.

38. See, e.g., Tarrant County Hosp. Dist. v. Henry, 52 S.W.3d 434,448 (Tex. App.-Fort Worth
2001, no pet.) (holding that Matan employees breach of contract claim was not barred by sovereign
immunity); Alamo Cmty. Coll. Dist. v. Obayashi Corp., 980 S.W.2d 745,747-48 (Tex. App.-San Antonio

1998, pet. denied) (holding that the college district waived sovereign immunity by conduct aside from a
mere exhaustion of contract); Engelman Irrigation Dist. v. Shields Bros., Inc., 960 S.W.2d 343,347 (Tex.

App.-Corpus Christi 1996, writ denied) (holding that the irrigation district was not entitled to sovereign

immunity for an alleged breach of agreement).
39. Gates v. City of Dallas, 704 S.W.2d 737, 739 (Tex. 1986) (analyzing a contract claim against

the City of Dallas on govemmental/proprietary distinction, without mentioning the city's sue and be sued

clause); Herschbach v. City of Corpus Christi, 883 S.W.2d 720,728-29 (Tex. App-Corpus Christi 1994,

writ denied) (stating that lack of sue and be sued language goes to capacity rather than immunity); Jackson

v. City of Galveston, 837 S.W.2d 868, 871 (Tex. App.-Houston [ 14th Dist.] 1992, writ denied) (refusing
to waive tort immunity, noting that cities with sue and be sued clauses are immune under both statute and

common law); Townsend v. Mem'l Med. Ctr., 529 S.W.2d 264, 267 (Tex. Civ. App-Corpus Christi 1975,

writ ref'd n.r.c.) (disallowing contract suit against public hospital); Childs v. Greenville Hosp. Auth., 479
S.W.2d 399, 401 (Tex. Civ. App.-Texarkana 1972, writ ref'd n.r.e.) (holding the public hospital immune

from tort action arising before the Tort Claims Act became effective, despite sue and be sued clause).

40. See Travis County v. Pelzel & Assoc., 77 S.W.3d 246 (Tex. 2002); Tex. Natural Res.
Conservation Comm'n v. IT-Davy, 74 S.W.3d 849 (Tex. 2002); Gen. Servs. Comm'n v. Little-Tex.

Insulation, 95 S.W.3d 591 (Tex. 2001); Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401 (Tex. 1997).
41. Pelzel, 77 S.W.3d at 246; IT-Davy, 74 S.W.3d at 849; Little-Tex., 95 S.W.3d at 591; Fed. Sign,

951 S.W.2d at 401.
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basketball scoreboards for its new facility.42 The issue before the court in
Federal Sign was whether a governmental unit, merely by executing a
contract, waives sovereign immunity from suit for breach of contract before
the other party has tendered performance.43 The court provided two answers
to the issue presented, holding that: (1) "when the State contracts with private
citizens it waives immunity from liability,"'  and (2) the mere "act of
contracting does not waive the State's immunity from suit. '45 The Texas
Supreme Court affirmed the dismissal of Federal Sign's claims on the sole
ground that, where a party has not fully performed a contract for goods and
services, the mere execution of a contract does not waive sovereign
immunity.46 As a result of this holding, Federal Sign stands for the
proposition that the mere execution of a contract for goods and services,
without more, does not waive immunity from suit.47 However, the court
warned that its decision was to be limited.48

Almost four years later, the Texas Supreme Court issued its opinion in
Little-Tex.49 At issue in Little-Tex was the question the court left open in
Federal Sign: whether the state may waive immunity by conduct other than
simply executing a contract.' The Texas Supreme Court stated that when a
state contracts with a private citizen it waives its immunity from liability;
however, the court then drained any real significance out of that holding by
then finding that the State does not waive immunity from suit simply by
contracting with a private person."' To summarize, the state is liable when it
contracts, but one cannot sue the state to recover without its permission.52 The
Texas Supreme Court said, "[h]istorically, we have left to the Legislature
whether to waive sovereign immunity.... Today we once again adhere to this

42. Fed. Sign, 951 S.W.2d at 403.

43. Id. at412.
44. Id. at 405-06.
45. Id. at 408.
46. ld. at 408 n.1.
47. Id. at 413.
48. Id. at 408 n.1. The court stated:

We hasten to observe that neither this case nor the ones on which it relies should be read too

broadly. We do not attempt to decide this issue in any other circumstances other than the one
before us today. There may be other circumstances where the State may waive its immunity
by conduct other than simply executing a contract so that it is not always immune from suit
when it contracts.

Id. at 408 n. 1.
Justice Hecht, in his concurring opinion, stated: "In short, today's decision does not hold that the

State is always immune from suit for breach of contract absent legislative consent; it holds only that the
mere execution of a contract for goods and services, without more, does not waive immunity from suit."
Id. at 413.

49. Gen. Servs. Comm'n v. Little-Tex Insulation, 39 S.W.3d 591 (Tex. 2001).

50. Id. at 593 (citing Fed. Sign, 951 S.W.2d at 408 n. 1).
51. Id. at 594.
52. Id.

20051
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principle and defer to the Legislature." 3 This has been the premise relied
upon by Texas appellate courts.54

The Little-Tex holding was premised on the passage in 1999 of chapter
2260 of the Texas Government Code, which retained sovereign immunity
from suit over certain breach of contract claims but also provided for an
administrative procedure to resolve those claims. Specifically, chapter 2260
provided a mechanism designed to process contractor claims against state
agencies arising out of state contracts.56 Some have argued that the passage
of chapter 2260 provides dispositive proof that the legislature maintains that
state entities retain immunity from suit based on breach of contract claims. 7

Little-Tex argued that chapter 2260 did not apply because the state's conduct
waived immunity.5" Thus, obtaining legislative consent was not necessary.59

The court rejected this argument, stating: "We are not inclined in this case to
impute knowledge to the Legislature of decisions establishing a waiver-by-
conduct exception to immunity when the Legislature made its intent clear
through the words it chose in chapter 2260."6

The next governmental immunity case involving breach of contract was
IT-Davy.6 1 In this case, a general contractor sued a state agency over a dispute
for "equitable adjustments" provided for in a contract.62 One of the
contractor's arguments, based on Federal Sign, was that the state agency had
waived immunity from suit by fully accepting benefits under the contract.63

The court rejected this argument and refused to "fashion ... a waiver-by-
conduct exception in a breach-of-contract suit against the State."'  The
concurring justices warned against rendering an opinion that contained such
broad language.65

53. Id.
54. id.
55. See TEX. GOV'T CODE ANN. §§ 2260.001-108 (Vernon 2000).
56. Id.
57. See Brief of Amicus Curiae the State of Texas in Support of the City of Dallas at 13, Reata

Constr. Corp. v. City of Dallas, 47 Tex. Sup. Ct. 1. 408, No. 02-1031, 2004 Tex. LEXIS 303 (Tex. Apr.
2, 2004). The brief states: "[Alt the time chapter 2260 was enacted, almost thirty years after MoPac, the
Legislature believed that all state agencies retained immunity from suit on contracts. Indeed, the Court
has expressly so held." Id. See also Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 408 (Tex. 1997).

58. Gen. Servs. Comm'n v. Little-Tex Insulation Co., 39 S.W.3d 591, 596 (Tex. 2001).
59. Id.
60. Id. at 597. The court went on to state "there is but one route to the courthouse for breach-of-

contract claims against the State, and that route is through the Legislature." Id.
61. Tex. Natural Res. Conservation Corm'n v. IT-Davy, 74 S.W.3d 849 (Tex. 2002).
62. Id. at 851.
63. Id. at 856 (emphasis added).
64. Id. at 857.
65. Id. at 860 (Hecht. J., concurring). Specifically, Justices Hecht, Phillips, Owen, and Jefferson

concurred in the result, but refused to join in the broad language in the majority opinion that seemed to
indicate that the State is always immune from suit absent legislative consent. Id.
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2. Contracting with Counties and Senate Bill 1017

The next important breach of contract case to reach the Texas Supreme
Court after Federal Sign, Little-Tex, and IT-Davy dealing with sovereign
immunity, involved a contract dispute between a contractor and a county.66

Pelzel contracted with Travis County for the construction of an office
building.67 Pelzel substantially completed the building, and the county
accepted and occupied the building thereafter. 68 Travis County assessed
Pelzel $5,500 in liquidated damages for delay, and Pelzel presented a claim
that it was owed over $130,000.69 Pelzel presented its claim to the county
commissioner's court pursuant to section 89.004 of the Local Government
Code, which sets forth the procedure for presenting claims against a county.7"
After the county refused to pay the claim, Pelzel brought suit in district court,
which denied the county's plea to the jurisdiction.7 The Austin Court of
Appeals affirmed.72

The Texas Supreme Court held that "[s]ection 89.004 [stands] in stark
contrast to other statutes that contain language which does clearly and
unambiguously waive sovereign immunity from suit. '73 The court was
persuaded by Travis County's argument that the words, "[a] person may not
sue on a claim against a county unless the person has presented the claim to
the commissioner's court and the commissioner's court has neglected or
refused to pay all or part of the claim" did not clearly and unambiguously
waive a county's immunity from suit.74 As a result, the court found that the
county presentment statute "merely establishes a condition precedent to
suit.

' 75

Second, the court found that the change in the language of the county
presentment statute76 was dispositive.77 The court noted that the legislature

66. Travis County v. Pelzel & Assocs., Inc., 77 S.W.3d 246 (Tex. 2002).
67. Id. at 247.
68. Id.
69. Id.
70. Id. See also TEX. LOCAL Gov'T CODE ANN. § 89.004 (Vernon Supp. 2004-2005) (providing

that "a person may not sue on a claim against a county unless the person has presented the claim to the
commissioners court and the commissioners court has neglected or refused to pay all or part of the claim").

71. Pelzel, 77 S.W.3d at 247.

72. id. at 247-48. See also Travis County v. Pelzel, 30 S.W.3d 662, 669 (rex. App-Austin
2000), rev'd, 77 S.W.3d 246 (Tex. 2002) (holding that (1) the county waived immunity from suit by its
conduct and (2) section 89.004 conferred on Pelzel a right to sue the county after Pelzel presented its claim

to the commissioners court and that claim was rejected).
73. Pelzel, 77 S.W.3d at 249. Specifically, the court was referring to the Texas Tort Claims Act

(TEX. CIv. PRAC. & REM. CODE ANN. § 101.025(a) (Vernon 1997)), the Private Real Property Rights
Preservation Act (TEx. GOv'TCODEANN. § 2007.004(a) (Vernon 2000)), and the WhistleblowerAct (TEX.
Gov'T CODE ANN. § 554.0035 (Vernon 2004)). Id.

74. Id.
75. Id.
76. Id. at 249-50. The original statute read as follows:
All suits brought by or against any of the counties of this state, shall be brought in the name

20051



222 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 6:213

amended the statute in 1879 by omitting all language before "[n]o county shall
be sued .. "78 The court then referred to MoPac when it stated, "well over
a hundred years ago, the Legislature deleted the only language arguably
waiving sovereign immunity, suggesting that it intended to preserve counties'
immunity from suit."79 The court in Pelzel distinguished the holding in
MoPac by distinguishing the statutes that were at issue.80

In response to the Texas Supreme Court's holding in Pelzel, the
legislature enacted Senate Bill 1017, which provides an example of a clear
and unambiguous waiver of immunity from suit.8 Senate Bill 1017 added
section 262.007 to the Local Government Code to provide for a clear and
unambiguous waiver of immunity from suit against counties in certain breach
of contract claims.82 From a review of Senate Bill 1017, it is now clear the
legislature disagreed with the result in Pelzel as Senate Bill 1017 effectively
overruled it. To clarify its intent, the legislature has re-adopted the language
that the Pelzel court found was not clear and unambiguous.83 This language
has been reincorporated into Texas Local Government Code section
262.007.84

A review of the important portions of this statute is helpful. Section
262.007(a) provides that a county that is a party to a contract for certain goods
or services "may sue and be sued, plead or be impleaded, or defend or be
defended on a claim arising under the contract."85 However, subsection (d)
removes any doubt with regard to the intent of this statute by adding even
stronger language.86 Section 262.007(d) states: "This section does not waive

of or against the county of [naming the county], and by that name they may sue and be sued,
plead and be impleaded, defend and be defended, in any court of record or other placed where
justice may be administered: Provided, however, that no county shall be sued, unless the claim
upon which suit is founded shall have first been presented to the county court for allowance,
and such court shall have neglected or refused to audit and allow the same.

Id.
77. Id. at 249.
78. Id. at 250.
79. Id. (emphasis added).
80. Id. at 251. The court stated: "But Missouri Pacific involved a different statute than the one

in this case and that statute, unlike the current version of the statute here, contained 'sue and be sued'
language." Id.

81. Act Approved June 20,2003,78th Leg., R.S., ch. 1203, §§ 1-4,2003 Tex. Gen. Laws 3418-19
[hereinafter S.B. 1017].

82. Id.
83. See id.
84. See id.
85. TEx. Loc. Gov'T CODE ANN. § 262.007(a); see also SB 1017, supra note 81, at 3418-19

(providing that this section shall apply to suits arising out of engineering, architectural and construction
contracts). Suits arising out of these contracts, to which the county is a party, are now exempt from the
protections of sovereign immunity. SB 1017, supra note 81, at 3418-19. So, if the contract is for a good
or service other than construction, it appears that an argument can be made that immunity has not been
waived as to counties. See SB 1017, supra note 81, at 3418-19.

86. § 262.007(d).
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a defense or a limitation on damages available to a party to a contract, other
than a bar against suit based on sovereign immunity."87

As pointed out by the dissent in Satterfield, Senate Bill 1017, which
indicates that it is "relating to the ability of a county to sue and be sued," was
passed in response to the Texas Supreme Court's decision in Pelzel.5 The
dissent in Satterfield argues that this new language shows that the legislature
intends for sue and be sued language to be construed as a clear and
unambiguous waiver of immunity. 89 It seems unlikely that the legislature's
intent is to waive immunity from suit for counties for only this narrow
category of breach of contract claims and yet impose a blanket waiver of
immunity from suit for all other types of governmental entities that are subject
to sue and be sued statutory language. 9°

3. Contracting with Cities

The Fifth District Court of Appeals's decision in City of Dallas v. Reata
Construction Corp. has been the basis for the Fifth District's continued
determination that the sue and be sued language is insufficient to waive
immunity from suit.9 In Reata, the City of Dallas (Dallas) granted a license
to a general contractor for the installation of a fiber optic cable conduit in
downtown Dallas.92 During the drilling, Reata Construction Corp. (Reata)
ruptured a water main, which resulted in substantial flooding of some
downtown property.93 After being sued by the property owner, Reata brought
a third-party tort action against Dallas for improperly mapping the water
main.94 The issue before the court was whether Dallas had waived its
immunity so that Reata could proceed with its claims against it.9"

In support of its argument that Dallas had waived immunity from suit,
Reata pointed to (1) section 51.075 of the Local Government Code, which
stated that the "'municipality may plead and be impleaded in any court"' and
(2) the City of Dallas Charter, which stated that Dallas had the power to sue

87. Id. See also § 262.007(b) (limiting the types of damages recoverable to increased costs to
perform, delay, change orders or additional work, attorney's fees, and interest). The legislature held back
consequential, exemplary, or unabsorbed office overhead damages. Id.

88. Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., 123 S.W.3d 63, 80-81 (Tex.
App.-Dallas 2003, pet. pending) (Lang, J., dissenting).

89. Id.
90. This seems especially unlikely given the legislature's continued use of the phrase in almost 100

statutory provisions. See, e.g., TEX. LOC. GOV'T CODE ANN. § 262.007(a) (Vernon Supp. 2004).
91. City of Dallas v. Reata Constr. Corp., 83 S.W.3d 392 (Tex. App.-Dallas 2002), rev'd and

remanded, 47 Tex. Sup. Ct. J. 408, 2004 Tex. LEXIS 303 (Apr. 2, 2004).
92. Id. at 393.
93. Id.
94. Id.

95. Id. at 394.
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and be sued and "to implead and be impleaded in all courts. '9 6 The court
concluded that the provisions at issue spoke to the city's capacity to sue after
immunity was waived, but the provisions themselves did not expressly waive
immunity.97 In other words, the Fifth District, citing the Jackson decision
from the Fourteenth Court of Appeals,98 concluded that sue and be sued and
plead and be impleaded language referred only to the city's capacity to be
sued once immunity has already been waived.99

As Justice Lang pointed out in his dissent in Satterfield, the Reata
decision is distinct from contract cases because it is a tort case with an entirely
separate body of law.'t 0 The majority implied that the difference lacks
importance when it stated, "'[wle are aware of no case that has made such a
distinction.""'' . Justice Lang stated, however, that "the distinction between
tort and contract as it relates to governmental immunity cannot be
overstated."'

The status of the law in Texas with regard to maintaining suits against
cities was recently clarified by the Fifth Circuit's opinion in Webb v. City of
Dallas.10 3 In Webb, the Fifth Circuit was faced with the same issue as the
Fifth District Court of Appeals in Reata.'° In fact, the basis for maintaining
the suit against Dallas was the same as that argued by Reata. t°5 The Fifth
Circuit refused to certify the question to the Texas Supreme Court, holding
that there was controlling authority from the Texas Supreme Court that

96. Id. at 398 (citing TEx. LoC. GOV'T CODE ANN. § 51.075 (Vernon 1999)); Dallas City Charter
Ch. II, § 1(2), (3) (Aug. 1999).

97. Reata Constr. Corp., 83 S.W.3d at 398.
98. Jackson v. City of Galveston, 837 S.w.2d 868 (Tex. App.-Houston [14th Dist.] 1992, writ

denied). In Jackson, the Fourteenth Court of Appeals declined to hold that sue and be sued language
applicable to the City is a waiver of immunity, citing to earlier opinions that did not find a waiver in such
language. Id. at 871. Jackson was recently overruled by the decision of the Fourteenth Court of Appeals
in City of Houston v. Clear Channel Outdoor, Inc. No. 14-03-00022-CV, 2004 Tex. App. LEXIS 367, at
"12 (Tex. App.-Houston [14th Dist.] Jan. 15, 2004, pet. filed).

99. Reata Constr. Corp., 83.S.W.2d at 398.
100. Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., 123 S.W.3d 63,79 (Tex. App.

-Dallas 2003, pet. filed) (Lang, J., dissenting).
101. Id. at 68.
102. Id. at 79 (Lang, J., dissenting). As Justice Lang observed, "sound policy supports

distinguishing between tort suits against the State and contract suits against the State." Id. The modem
justification for governmental immunity in the tort context is that suits against the State would deplete
resources of treasury and tax funds necessary to operate the government. Id. But this concern is obviously
not applicable to breach of contract actions because the legislature appropriates sufficient funds to meet
the state's contractual obligations in advance. Id.; see also, Fed. Sign v. Tex. S. Univ., 951. S.W.2d 401,
417 (Tex. 1997) (Enoch, J., dissenting) (noting that the justification for governmental immunity is to
prevent the depletion of necessary governmental resources, but the same concern is not applicable to
breach of contract actions).

103. 314 F.3d 787 (5th Cir. 2002). But cf Martin K. Eby Constr. Co. v. Dallas Area Rapid Transit
Auth., 369 F.3d 464 (5th Cir. 2004) (ruling that the claimant failed to exhaust all of its administrative
remedies before pursuing lawsuit).

104. Webb, 314 F.3d at 788.
105. Id. at 792-93.
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squarely addressed the issue in this case.' 6 The Webb court reviewed Texas
law and concluded, definitively, that MoPac was subsisting authority which
held that sue and be sued language constituted an express legislative waiver
of immunity.' °7 The court cited MoPac, opinions following MoPac, and

opinions contrary to MoPac and concluded that MoPac represents controlling
Texas law.0 8 Importantly, the Fifth Circuit declined to follow Reata and
Jackson and stated that "the Texas Supreme Court has addressed the question
we are called upon to now answer, and the state appellate court decisions cited

by the City do not persuade us to veer from this precedent.""t

Since 2003, the Texas Supreme Court has been presented with ample
opportunity to review the waiver of immunity from suit issue with regard to
contracts. Petitions for review were filed in the Reata case and three others,
two of which are cases between private citizens and cities (Goerlitz, and

Tooke)." ° In Goerlitz, the appellate court applied the MoPac opinion to the
sue and be sued language in the city charter and found a waiver of immunity
from suit."' The Tenth District Court of Appeals agreed with Jackson in City
of Mexia v. Tooke and held that plead and be impleaded language does not
authorize suit."' The same court, however, previously held that sue and be
sued language does, in fact, waive immunity from suit." 3 However, the
Fourteenth Court of Appeals recently issued its decision in Clear Channel,
which overruled its prior decision in Jackson, and established that the position
of the different Texas appellate courts continues to constantly evolve.' "' The

106. Id. at 795-96.
107. See id. at 794-96.
108. Id. at 794-95. The Webb court also cited to conflicting authority in City of Mexia v. Tooke,

115 S.W.3d 618, 621-23 (Tex. App.-Waco 2003, pet. granted) (recognizing that other courts had
previously found the "plead and be impleaded" language to be a waiver of a home-rule municipality's
immunity from suit, but declining to find that the language clearly and unambiguously waives immunity
from suit). The court also cited the Pelzel opinion, noting the Texas Supreme Court's discussion regarding
the deletion of the sue and be sued language from the county presentment statute, as well as its comment
that this language "arguably" waived immunity. Id. at 795.

109. Id. at 795.
110. Currently, petitions for review have been filed in Reata along with 3 other cases. Taub v.

Harris County Flood Control Dist., 76 S.W.3d 406 (Tex. App.-Houston [1st Dist.] 2001, pet. filed);

Goerlitz v. City of Midland, 101 S.W.3d 573 (Tex. App.-El Paso 2003, pet. filed); City of Mexia v.
Tooke, 115 S.W.3d 618 (Tex. App.-Waco 2003, pet. granted).

111. Goerlitz, 101 S.W.3d at 577.
112. 115 S.W.3d 618. Strangely, the Waco Court of Appeals held that MoPac governs the

interpretation of the phrase sue and be sued, but the phrase plead and be impleaded does not constitute a
waiver of governmental immunity. Id.

113. Bates v. Tex. State Tech. Coll., 983 S.W.2d 821 (Tex. App.-Waco 1998, pet. denied).
114. City of Houston v. Clear Channel Outdoor, Inc., No. 14-03-00022-CV, 2004 Tex. App. LEXIS

367, at *8 (Tex. App.-Houston [14th Dist.] Jan. 15, 2004, no pet. h.). This court held that the 1997
decision in Federal Sign reaffirmed that sue and be sued met the legislative permission requirement and
found similar language authorizing a city to plead and be impleaded to do the same. Id.; se also United
Water Servs., Inc. v. City of Houston, No. 01-02-01057-CV, 2004 Tex. App. LEXIS 3988 (Tex. App.-
Houston [1st Dist.] Apr. 29, 2004, pet. filed); City of Texarkana v. City of New Boston, No. 06-04-00023-
CV, 2004 Tex. App. LEXIS 6709, at *27 (Tex. App.-Texarkana Jul. 23, 2004, no pet. h.).
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State of Texas filed an amicus brief in several of the cases currently pending
and requested that the Texas Supreme Court grant the petition for review of
one of the three cases presently before it to finally resolve the conflicting
opinions in the Texas appellate courts."5

The State of Texas got its wish eventually, but not in the Reata case. The
Texas Supreme Court, without a hearing, issued a per curiam decision in the
Reata case reversing and remanding the case to the trial court. 1 6 In that
decision, the court held that "the City waived its immunity from suit by
intervening and asserting claims for damages against Reata ....",, The
Texas Supreme Court, however, did grant the petition for review in the Tooke
case and granted oral arguments, which were held on April 21, 2004.118 The
Texas Supreme Court was asked to address whether the phrase plead and be
impleaded should be treated the same as sue and be sued for purposes of
waiving Mexia's immunity from suit." 9 Numerous amicus briefs have been
filed in the Tooke case, and a decision is pending at this time.12

1

4. Contracting with School Districts and Junior Colleges

The Fourth District Court of Appeals' decision in Alamo Community
College District v. Obayashi Corp. regarding waiver of immunity from suit
is noteworthy with respect to breach of contract claims asserted against
independent school districts and junior college districts.' 2 ' In Obayashi, the
court found that the Texas Legislature, by enacting Texas Education Code
section 11.151, had waived independent school districts' sovereign immunity
from suit.' The court cited to both MoPac and Dillard and held, without
discussing alternative interpretations of the language, that sue and be sued
language applicable to school districts also amounts to a waiver of immunity

115. See Brief of Amicus Curiae the State of Texas in Support of the City of Dallas at 6, Reata
Constr. Corp. v. City of Dallas, 47 Tex. Sup. Ct. J. 408, 2004 Tex. LEXIS 303 (Tex. Apr. 2, 2004) (No.
02-1031). State of Texas requests the court to grant review in one of the three cases currently before it to
resolve the conflict among the courts of appeals regarding whether a statutory provision that a
governmental entity may sue and be sued waives sovereign or governmental immunity from suit. Id.
Three cases raising this question have been briefed on the merits to the court: Taub v. Harris County Flood
Control Dist., 76 S.W.3d 406 (Tex. App.-Houston [1st Dist.] 2001, pet. filed); City of Dallas v. Reata
Constr. Corp., 83 S.W.3d 392 (Tex. App.-Dallas 2002) rev'd. and remanded, 2004 Tex. LEXIS 303;
Goerlitz v. City of Midland, 101 S.W.3d 573, 577 (Tex. App.-El Paso 2003, pet. filed). Id.

116. Reata Constr. Corp. v. City of Dallas, 47 Tex. Sup. Ct. J. 408, 2004 LEXIS 303 at *4 (Tex.
Apr. 2, 2004), reh'g granted (Oct. 15, 2004).

117. Id.
118. Texas Judiciary Online-Supreme Court, City of Mexia v. Tooke, at http://supreme.courts.

states.tx.us/opinions/Case.asp?FilingID=24259.

119. City of Mexia v. Tooke, 115 S.W.3d 618 (Tex. App.-Waco 2003, pet. granted).
120. Id.
121. 980 S.W.2d 745 (Tex. App.-San Antonio 1998, pet. granted).

122. Id. at 747-48.
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from suit forjunior college districts. 23 The Obayashi court further found that
junior college districts' immunity from suit had been waived by the
legislature's enactment of sections 130.084 and 130.162 of the Texas
Education Code, which provide that junior college districts are governed by
the "general law" governing the management and control of independent
school districts. 

124

With full knowledge of the Obayashi decision and other holdings from
the Texas Supreme Court, the Fifth District Court of Appeals decided to
ignore thirty years of precedent and find sue or be sued language did not mean
what it says and is not a clear and unambiguous waiver of immunity. 125

Accordingly, the Fifth District Court of Appeals decision in Satterfield has
come under extensive scrutiny.' 26 In its decision, the Fifth District held that
the sue and be sued language in Texas Education Code section 11.151(a)
acknowledged capacity to be sued once immunity has been waived and
concluded that, at a minimum, section 11.15 1(a) is ambiguous and, therefore,
cannot constitute a waiver of immunity.'27 The court also rejected the
contention that the holding in MoPac controls.' 28 The court noted that the
Texas Supreme Court did not apply the clear and unambiguous standard for
finding a waiver of immunity until ten years later in Duhart, and that the
MoPac opinion relied on the county presentment statute as a waiver, which
the Texas Supreme Court recently rejected in Pelzel.'29 In addition, the court
held that the sue and be sued language in section 11.151 of the Texas
Education Code merely speaks to the school district's capacity to be sued
when immunity has been waived. 130 Once again, the court placed the burden
on the legislature to provide it with a clear and unambiguous standard to apply
to the sovereign immunity cases.' 3 '

There are several problems with the court's decision in Satterfield. First,
the majority's holding is directly contrary to the Texas Supreme Court's
decision in MoPac. In MoPac, the Texas Supreme Court stated that the
legislature's use of the phrase sue and be sued was "quite plain and gives

123. Id. at 747-48. As a result, both Obayashi and Missouri Pacific find a waiver of sovereign

immunity where the legislature provides that the governmental entity may sue and be sued. See id.
124. Id. at 748.
125. Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., 123 S.W.3d 63 (Tex. App.-

Dallas 2003, pet. filed).
126. See id.
127. Id. at 68.
128. Id.
129. Id. at 67-69.
130. Id. at 68.
131. Id. The majority held that "[t]he Legislature has [repeatedly] demonstrated that it knows how

to waive sovereign immunity in clear and unambiguous language .... Taub v. Harris County Flood
Control Dist., 76 S.W.3d 406, 410 (Tex. App.-Houston [1st Dist.] 2001, pet. filed). The majority simply

held that section 11.151 of the Texas Education Code does not provide this clear and unambiguous waiver.
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general consent for the District to be sued."1 32 Further, to leave no room for
misunderstanding, the Texas Supreme Court held that this language was
sufficient to establish that "the Legislature ha[d], as in the case of counties
and school districts, given general consent to suits against [the] District."'' 33

Justice Lang stated "Missouri Pacific is subsisting, authoritative case law
which stands for the proposition that 'sue and be sued' language satisfies the
legislative permission requirement for waiver of immunity from suit."'34

Second, the majority's interpretation of the sue and be sued language is
in direct conflict with virtually all relevant Texas and federal court opinions.
The majority opinion concedes that other Texas courts do not share in the
belief that MoPac has been somehow overruled by implication. 35  The
majority's explanation for summarily dismissing this substantial body of
Texas case law is that "[n]one of these cases, however, address or even
acknowledge the changes that have taken place in the law relating to waiver
of immunity from suit since Missouri Pacific."'36 The majority, however, did
not identify any change in Texas immunity law that has impacted the ultimate
holding of MoPac: that the legislature's use of sue or be sued language
constitutes a plain waiver of immunity from suit.' 37 In addition, as discussed
earlier, the majority's decision is in direct conflict with the Fifth Circuit's
decision in Webb v. City of Dallas.'38

Third, the majority's decision is in direct conflict with previous decisions
of the Fifth District Court of Appeals. As pointed out by counsel for
Satterfield, the Fifth District Court of Appeals decision conflicted with a
previously filed unpublished opinion that held that "a statute that permits a
state agency to sue or be sued waives that agency's immunity from suit."'39

132. Mo. Pac. R.R. v. Brownsville Navigation Dist., 453 S.W.2d 812, 813 (Tex. 1970).

133. Id. at 814.
134. Satterfield, 123 S.W.3d at 71 (Lang, J., dissenting).

135. Id. at 68-69. The court stated: "We acknowledge several appellate courts have summarily

concluded 'sue and be sued' language expresses the Legislature's general consent to suit and waives a
govemrnmental entity's immunity from suit based on Missouri Pacific's holding." Id. The majority lists

seven decisions from seven different Texas courts of appeals. All of these holdings comply with the Texas

Supreme Court's interpretation of the phrase "sue or be sued." These cases include: Goerlitz v. City of
Midland, 101 S.W.3d 573, 577 (Tex. App.-El Paso 2003, pet. filed); Tarrant County Hosp. Dist. v.

Henry, 52 S.W.3d 434,448 (Tex. App.-Fort Worth 2001, no pet.); Welch v. Coca-Cola Enters., Inc., 36

S.W.3d 532, 538 (Tex. App.-Tyler 2000, pet. withdrawn); Bates v. Tex. State Tech. Coll., 983 S.W.2d
821, 827 (Tex. App.-Waco 1998, pet, denied); Alamo Cmty. Coll. Dist. v. Obayashi Corp., 980 S.W.2d
745,747-48 (Tex. App.-San Antonio 1998, pet. denied); Dillard v. Austin Indep. Sch. Dist., 806 S.W.2d

589, 594 (Tex. App.-Austin 1991, writ denied); Fazekas v. Univ. of Houston, 565 S.W.2d 299, 302 (Tex.
Civ. App. -Houston LIst Dist.l 1978, writ ref d n.r.e.).

136. Satterfield, 123 S.W.3d at 68.

137. Id.
138. See discussion supra Part 11.B.3.
139. See Satterfield & Pontikes' Motion for Rehearing En Banc filed with the Fifth District Court

of Appeals, at 9, Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., 123 S.W.3d 63 (Tex. App.
-Dallas 2003, pet. filed) (No. 05-03-00004-CV); see also City of Garland v. Shierk, No. 05-99-00258,
2000 Tex. App. LEXIS 3706 (Tex. App.-Dallas June 6, 2000, pet. denied) (not designated for



THE RESURGENCE OF SOVEREIGN IMMUNITY

Similarly, the Fifth District also exercised jurisdiction over a breach of
contract suit against a school district and allowed that case to proceed to
trial.' 40

Since the holding of the Fifth District Court of Appeals in Satterfield, the
San Antonio Court of Appeals, in the Browning case, addressed a similar set
of facts under the same statutory provision addressed in Satterfield.14 ' The
Browning court held that Obayashi and MoPac stood for the proposition that
the waiver of immunity from suit can be found in a statute that provides that
a governmental entity may sue or be sued."12 Specifically, the court held
"[w]e are bound by the authority of Missouri Pacific unless the supreme court
overrules it." '43 The Browning court acknowledged that the Fifth District
Court of Appeals had interpreted the decisions in "IT-Davy and Pelzel to mean
that the Legislature did not intend to waive sovereign immunity for school
districts."'"4 According to the Browning court, however, the effect of the
Satterfield court's decision is to improperly overrule MoPac.14' Refusing to
follow this precedent, the Browning court found that they were bound by
MoPac unless the Texas Supreme Court overrules it.' Both the Satterfield
and the Browning cases currently have petitions for review pending before the
Texas Supreme Court. 4" The supreme court has also asked for briefs on the
merits from the parties in the Satterfield and Browning cases.'48

IV. IMPACT OF SOVEREIGN IMMUNITY DECISIONS ON SURETY BONDS

All contracts for public work construction projects that exceed $100,000
require a statutory performance bond. 4 9 All contracts that exceed $25,000
require a statutory payment bond. 50 In these instances, the contractor has no
choice but to provide a bond or not be awarded the project. But, what would

publication).
140. See Wilmer-Hutchins Indep. Sch. Dist. v. Smiley, 97 S.W.3d 702 (Tex. App.-Dallas 2003,

pet. denied).
141. Alamo Cmty. Coll. Dist. v. Browning Constr. Co., 131 S.W.3d 146 (Tex. App.-San Antonio

2004, pet. filed).
142. Id. at 152.
143. Id. at 154. Accordingly, the court found that no Texas Supreme Court case has overruled the

original supreme court holding in MoPac and all Texas appellate courts should follow it. Id.
144. Id.
145. Id.
146. Id.
147. Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., 123 S.W.3d 63 (Tex. App.-

Dallas 2003, pet. filed); Alamo Cmty. Coll. Dist., 131 S.W.3d at 146.
148. Texas Judiciary Online - Supreme Court, Alamo Cmty. Coll. Dist. v. Browning Constr. Co.,

at http:/www.supreme.courts.state.tx.us/opinions/Case.aspFilinglD=24849; Texas Judiciary Online -
Supreme Court, Satterfield & Pontikes Constr., Inc. v. Irving Indep. Sch. Dist., at http://www.supreme.
courts.state.tx.us/opinions/Case.asp?FilingID=24749.

149. TEXAS GOVT CODE ANN. § 2253.021(a)(1) (Vernon 2000).
150. See § 2253.021(a)(2).
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happen if surety bond companies decided that, due to the current case law
regarding sovereign immunity and the ability of a contractor to enforce its
contract provisions with the public owner, it was not willing to take the risks
associated with issuing these bonds? What rights does the surety bond
company have under its contractual performance bond obligation if the
contractor defaults and it has to enter into a completion contract or takeover
agreement to complete the project? Will it be able to enforce its contractual
rights and remedies against a public owner after the holding in Satterfield?

Currently, there is only one case that has involved a surety company
directly, and it was allowed to proceed with its lawsuit. 5 ' While not exactly
the same scenario, it illustrates that the surety companies will likely face the
same dilemma that the contractors face in dealing with public works contracts
in this state if the holding in Satterfield replaces the holding of MoPac.'52

In State of Texas v. Fidelity and Deposit Co. of Maryland, Sedona
Contracting, Inc., entered into a contract with the State of Texas Department
of Transportation (TxDOT) to construct a research and technology center.'53

Sedona provided a performance bond on the project that was issued by
Fidelity.'54 Sedona defaulted on the project, and Fidelity entered into an
agreement with TxDOT to complete the project.' In April 2001, Fidelity
notified TxDOT that it would pursue a claim for increased costs and expenses
incurred after the default, which would result in an increase in the overall
contract price. 156

In July 2001, the State filed suit against Fidelity alleging it failed to fully
perform under the performance bond.'57 Fidelity countered with its own claim
against the State asserting that TxDOT caused it to incur damages by failing
to meet its obligations under the original contract with Sedona and its
agreement.'58 The State filed a plea to the jurisdiction seeking dismissal of the
counterclaim on the basis that the State was protected by sovereign
immunity.'59 The trial court rejected this argument and the State appealed.' 6

The court of appeals recognized the issue of sovereign immunity and the
recent developments in the case law.' 6' However, the court noted that there
is an exception to the general rules on sovereign immunity.162 The court noted
that it is well established that the governmental entity's initiation of a suit

151. State v. Fidelity & Deposit Co. of Md., 127 S.W.3d 339 (Tex. App.-Austin 2004, pet. filed).
152. Id. at 346.
153. Id. at 341-42.
154. Id.
155. Id.
156. Id.
157. Id.
158. Id.
159. Id.
160. Id.

161. Id. at 343.
162. Id. at 343-44.



THE RESURGENCE OF SOVEREIGN IMMUNITY

provides an exception to the general rules of sovereign immunity and that the
defendant is allowed to bring its counterclaims and defend itself against the
State's claims. 163  The exception, however, is not unlimited. Sovereign
immunity is waived only to the extent that the defendant's counterclaims are
"incident to, connected with, arise out of or are germane..." to the State's
lawsuit.' 64

V. CONCLUSION

Clearly, Texas appellate court decisions, some of which have expressed
a unique view of the application of the doctrine of stare decisis, have created
a majority and minority approach regarding sovereign immunity and its
application in contract disputes. 165 Undoubtedly, this creates a risky
proposition for any contractor, vendor, or employee who is contemplating
entering into or is currently under contract with a Texas public entity. It has
also created new risk for surety bond companies who are asked to provide
statutory payment and performance bonds for Texas public works projects.'66

For the most part, the sovereign immunity issue concerning contracts
with counties has been resolved with the passage of Senate Bill 1017.167

However, there are still those left out in the cold. Contractors, vendors, and
employees that have contracts with counties that were in existence prior to the
enactment of Senate Bill 1017 are left without any type of remedy against a
county that chooses to breach its contract.' 68 Further, the language of Senate
Bill 1017 only provides relief to those who have construction contracts with
a county. 169 What kind of relief does a vendor or contractor have in a dispute
involving a services or employment contract with a county? Currently, the
answer is that there is none. 70

Those public owners who believe that the uncertainty created by the
minority approach somehow saves taxpayer money or gives the public owner
less expensive projects are misguided and seriously mistaken. The uncertainty
created by these conflicting interpretations of the clear and unambiguous
phrase sue and be sued will ultimately result in increased project costs.
Contractors will be forced to gaze into their crystal balls to insure that they are

163. Id.
164. Id. at 344 (citing State v. Martin, 347 S.W.2d 809, 814 (Tex. Civ. App.-Austin 1961, writ

refd)). Four of the Texas Supreme Court Justices recognized this exception to the rule in a concurring
opinion issued by Justice Hecht in IT-Davy. Tex. Natural Res. Conservation Comm'n v. IT-Davy, 74
S.W.3d 849, 857 (Tex. 2002).

165. See supra Part IIl.B.

166. See supra Part IV.
167. See supra Part III.B.2.
168. See supra Part III.B.2.

169. See supra Part III.B.2.
170. See supra Part 11I.B.2.
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not beat about the head and shoulders with the shield of sovereign immunity
when they submit what should be permissible claims under the terms and
conditions of the public works contract. The unfair impact of the minority
interpretation could result in Texas-based contractors bidding on fewer public
projects. More importantly, it could lead to surety bond companies
determining that the risk involved in writing bonds for Texas public projects
is not worth it. If many more public owners adopt the minority position, the
resulting chaos could bring Texas public construction projects to a screeching
halt.

The confusion created by the differing appellate court interpretations of
sue and be sued, and some appellate courts' disregard of the Missouri Pacific
decision that interprets the application of this phrase, will require that the
Texas Supreme Court review some-if not all-of these cases in order to
clear up the confusion for the sake of Texas taxpayers, contractors, surety
bond companies, vendors, employees, and public owners.'71 It appears that
the Texas Supreme Court's intervention is necessary in order to restore order
to the system.

The primary battleground involving the assertion of sovereign immunity
involves contract disputes with cities and school districts. Based upon the
holdings in Satterfield and Browning, the Texas Supreme Court's ruling in
Missouri Pacific is ripe for affirmation.'72 Clearly, Satterfield and Browning
are in direct conflict on an identical issue: Whether the sue and be sued
language contained in section 11.151 of the Texas Education Code is a clear
and ambiguous waiver of immunity from suit. 73

The Texas Supreme Court squarely addressed the issue once in the
Missouri Pacific case stating that sue and be sued language is a waiver of
immunity. 74 Since then, certain appellate courts have accepted arguments
that have allowed public owners to chip away at Missouri Pacific.,75 It is
imperative that some fairness between contracting parties be maintained.
Only by affirming its holding in Missouri Pacific-that the simple phrase sue
and be sued means what it says and says what it means and serves as a waiver
of immunity from suit-will the uncertainty facing contractors, surety bond
companies, vendors, and employees in Texas be resolved.

171. See supra Parts IH-IV.
172. See supra Part III.B.4.

173. See supra Part III.B.4.

174. See supra Part Il.B.1.
175. These arguments include the following: The court in Missouri Pacific did not apply the clear

and unambiguous standard that is now an unquestionable requirement of the law of sovereign immunity;

the court did not recite the standard in its opinion; no Texas Supreme Court used the standard until the
Duhart case in 1980.


