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I. INTRODUCTION

Solid waste is not a pleasant subject to think about; however, the truth of
the matter is that the solid waste laws regulating the disposal of such waste
protect the land where we all live, work, and play. On June 10, 2005, the
Texas Supreme Court established the standard for finding a potentially
responsible party (PRP) liable as a person arranging for the disposal of solid
waste under the contribution provision of the Texas Solid Waste Disposal Act
(TSWDA).'

This paper will discuss the remediation procedures and costs for clean-up
of contaminated sites, the funding available for such remediations, and how
the R.R. Street2 case defined the arranger liability provision of the TSWDA.

UI. THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY AND SOLID
WASTE: THE DRY CLEANER REMEDIATION PROGRAM

A. Overview

This paper specifically discusses the dry cleaner remediation program
and its relevance to the Street case, which establishes the test for arranger
liability under the TSWDA Arranger liability relates to more industries and
substances than just dry cleaners and dry cleaning solvents.4 But a discussion
of the dry cleaner remediation program is helpful as an example of the type of
remediation issues which create the need for arranger liability provisions.
Remediations tend to be extremely costly,5 and only certain sites are eligible
for state or federal remediation funding.6 The dry cleaner remediation
program is a good example of the procedures a plaintiff must complete to
have a chance of receiving remediation funds.7 For those who do not receive

1. TEx. HEALTH & SAFETY CODE ANN. § 361.271(3) (Vernon Supp. 2005) (providing that a
person responsible for solid waste is someone who "by contract, agreement, or otherwise, arranged to
process, store, or dispose of, or arranged with a transporter for transport to process, store, or dispose of,
solid waste owned or possessed by the person....") ; see § 361.343 (providing for apportionment of costs
between potentially responsible persons.); § 361.344 (providing for cost recovery by a liable party ora third
party).

2. R.R. Street v. Pilgrim Enters., 166 S.W.3d 232 (Tex. 2005).
3. Id. at 242.
4. For a list of other industries which fall under thejurisdiction of the TSWDA, see § 361.003(13)

(including hazardous waste management facilities (publicly or privately owned) which consist of
processing, storage, or disposal operational hazardous waste management units, like a landfill, surface
impoundment, incinerator, boiler, or industrial furnace. This includes cement kilns, injection wells,
containment caverns for waste from salt domes, facilities for land treatment, or a combination of any of the
above).

5. See infra notes 58-59.
6. See infra Part I.B-D.
7. Id.
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2006] INTERPRETATION OF THE ARRANGER LIABILITY PROVISION 393

these funds, or who do not receive much funding, arranger liability is a way
to defray some of the extremely high costs of remediation.'

The Texas Legislature passed House Bill 1366 on June 20,2003, creating
the Dry Cleaning Remediation Fund.9 The purpose of this legislation was to
prevent new chemical pollution, to discourage against the use of certain types
of chemicals, and to fund clean-up of contaminated sites.'° Dry cleaners pose
a unique type of contamination threat because they use a chemical called
percholorethylene (PCE), which is quite toxic. " PCE is a particular problem
because it easily contaminates ground water, and its concentrated toxicity
makes remediation of ground water a very difficult and expensive process. 2

To address the specific problem of PCE contamination from dry cleaning
plants, the legislature created the dry cleaning remediation fund. 3

The remediation fund legislation imposed the following requirements:

" assessment of a fee on each gallon of solvent purchased;
" registration of every dry-cleaning facility and drop station and

imposition of registration fees on dry-cleaners and drop stations;
* establishment of performance standards for dry cleaners;
• waste and solvent removal requirements; and
" spill reporting standards. 4

The revenue generated by these taxes on dry cleaning plants is available to

parties undertaking remediation processes. 5

B. Eligibility Under the Dry Cleaner Remediation Program

To be eligible for money from the remediation fund, a facility owner
must be currently participating in the program, have owned the particular
piece of property in question for at least five years, implement the
performance standards, show that his or her registration and fees are current
with the agency, and contribute a deductible toward the first $5,000 of the

8. See § 361.271(a)(3).
9. See Act of June 20, 2003, 78th Leg., R.S., ch. 540, 2003 Tex. Gen. Laws 1830 (codified at

TEX. HEALTH & SAFETY CODE ANN. §§ 374.001-.253).
10. See HOUSE COMM'N ON Bus. AND INDUS., BILL ANALYSIS, Tex. H.B. 1366 78th R.S. (2003)

at http://www.capitol.state.tx.ushrofr/frame2.htm, *1 [hereinafter Tex. H.B. 1366].
11. Id.
12. See id.
13. See id.
14. Locke Liddell & Sapp LLP, Texas Forces Dry Cleaners to Clean Up TheirAct, 19TEX. ENVTL.

COMPLIANCE UPDATE, Issue 9, Nov. 2003, at 3 (Gerald J. Pels, Craig L. Weinstock, & Elizabeth E. Mack,
eds.) (available on Lexis Nexis).

15. Act of June 20, 2003,78th Leg., R.S., ch. 540,2003 Tex. Gen. Laws 1833 (codified at TEX.
HEALTH & SAFETY CODE § 374.101).



TEXAS TECH ADMINISTRATIVE LAW JOURNAL

corrective action costs.' 6 Furthermore, the owner must submit an application
to have the site ranked.' 7

The Texas Commission on Environmental Quality (TCEQ) determines
the site's rank based on a number of factors.'" These include soil and water
samples from the site, analysis from those samples, hydrogeologic information
from the site, proximity of the site to any sort of water supply, and any other
information that TCEQ thinks is important. 9 The costs to provide this type
of information to the agency is creditable against the first $5,000 of
remediation costs, which a party seeking payment from the remediation funds
must put forward as a non-refundable deductible.2"

Due to the limited amount of available funds, not every site is sure to
qualify for the funds from the dry cleaner remediation fund.2' The TCEQ
decides priorities by the site's ranking, whether the deductible was met, the
cost effectiveness of the proposed action, any construction or renovation that
the facility has scheduled, and the access agreements submitted.22 Because
not all remediation actions are sure to receive funding, the liability provisions
of the TSWDA are very important for potentially liable parties.23 If
potentially liable parties do not receive funding through this program, they
will be responsible for shouldering the costs of the remedial action.

During the 2005 legislative session, the Texas Legislature signed House
Bill 2376, making new changes to the Dry Cleaner Remediation Program. 24

First, HB 2376 removed the ownership requirement of five years for fund
eligibility, thus making it easier to receive funds from the remediation

25program. The new bill makes the fund available to "any current owner of
real property; a previous owner who is obligated to pay cleanup costs under
an agreement for the sale of the property (the applicant must provide proof
that the current owner and lessee were notified of the application; and sites

16. See Bob Patton Jr., Project Director, Dry Cleaner Remediation Program, at the Austin TCEQ
Trade Fair (May 2, 2005), available at http://www.tceq.state.tx.us/assets/public/remediation/hb_1366_
tceqfair.pdf. The legislature removed the five year ownership requirement during the 2005 regular
legislative session. See infra note 25.

17. See Patton, supra note 16; see also § 374.154.
18. § 374.154(d)(1-4).
19. Id.
20. §§ 374.154(d)(5), .203(d).
21. See Tex. H.B. 1366, supra note 10, at 5.
22. Id.
23. Id. at 1.
24. Act of June 18, 2005, 79th R.S., ch 1110, §§ 1-19, 2005 Tex. Gen. Laws 3688, 3688-94

(codified at TEX. HEALTH & SAFTY CODE § 374.001-.2.53).
25. Locke Liddell & Sapp LLP, supra note 14, at 3; see § 19, 2005 Tex. Gen. Laws at 3691

(repealing TEX. HEALTH & SAFETY CODE § 374.154(b), which required owners to possess the land "for not
less than five years as of the date the application for ranking is submitted" to qualify for the fund).
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requiring emergency action). 26 The legislature aimed to provide additional
funds for the many sites still awaiting corrective action."

House Bill 2376 also revamped the fee schedule. 2' A dry cleaning
facility may now have up to $150,000 in gross annual receipts before incurring
the higher registration fee of $2,500 and for anything below that, the fee is
$250.29 For drop stations, under HB 2376, the new registration fee is $750.30

The legislature aimed to make the program more accessible and amenable
to dry cleaners.3' The bill analysis notes, however, that despite changes, the
fund is not a complete solution to the problem of environmental cleanup
stemming from PCE contamination.32

C. The Remediation Process

The remediation process begins after the agency investigates and issues
a final order determining that there has been a release of a hazardous
substance at a facility which causes damage to the environment, health, or
safety of the general public.33 "A final agency order is one: (1) that is
definitive, (2) promulgated in a formal manner, (3) with which the agency
expects compliance, and (4) that fixes some legal relationship as a
consummation of the administrative process." ' The agency will then order
the owner of the facility to take action to eliminate the particular threat
posed.35 If the owner fails to take the action ordered within the time limits as
defined by the commission, the commission has the discretion to implement
the remediation itself.36

The purpose of remedial action is defined very broadly as follows:

The goal of any remedial action is the elimination of the imminent and
substantial endangerment to the public health and safety or the environment
posed by a release or threatened release of a hazardous substance at a facility.
The appropriate extent of the remedial action at any particular facility shall
be determined by the commission's selection of the remedial alternative that
the commission determines is the lowest cost alternative that is

26. Locke Liddell & Sapp LLP, supra note 14, at 4.
27. HOUSE COMM'N ON BUS. & INDUS., BILL ANALYsS, Tex. H.B. 2376, 79th Leg, R.S., (2005),

at http://www.capitol.state.tex.us/hrofr/frame2.htm, p. 1. [hereinafter Tex. H. B. 2376].
28. Id.
29. Id.
30. Id.
31. Tex. H. B. 2376 supra note 27, at 1.
32. Id.
33. See generally TEX. HEALTH & SAFETY CODE ANN. § 361.191 (Vernon Supp. 2005).
34. Pistocco v. Tex. Natural Res. Conservation Comm'n, No. 03-99-00275-CV, 2000 Tex. App.

LEXIS 1094 (Tex. App.-Austin Feb. 17,2000, no pet.) (citing Star Houston, Inc. v. Tex. Dep't of Transp.,
Motor Vehicle Div., 957 S.W.2d 102, 105 (Tex. App.-Austin 1997, pet. denied).

35. See § 361.192.
36. Id.
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technologically feasible and reliable and that effectively mitigates and
minimizes damage to and provides adequate protection of the public health
and safety or the environment."

This allows the agency to pursue less than total remediation (as defined
legally), under the condition that it (1) is part of a larger remediation program,
(2) total compliance would pose a greater danger, or (3) total compliance is
impossible.3"

The TCEQ has the legal authorization to subcontract the remediation
work to companies who specialize in environmental clean-up.39 The TCEQ
tends to use remediation contractors only for very specific types of work, such
as Superfund sites,' voluntary clean-up of Brownfields, and State-lead
remediations.4" Corrective action includes: emergency abatements,
investigations as to the sites themselves, site monitoring, remedial action plan
(RAP) development, remediation of contaminated sites, and operation and
maintenance.42

The commission chooses to use professional remediation companies in
instances when this will be less expensive and more efficient.43 Cost is the
biggest factor here due to the limited nature of funds from the Dry Cleaner
Remediation Fund and the desire to preserve funds for other remediation and
environmental projects throughout the state." Those parties which do not
receive money from the fund have a special interest in trying to find another
party at least partly liable, thus the liability provision of the TSWDA is quite
important.

D. Role of Those Held Liable

Under the TSWDA, a third party or a liable party can recover the costs
associated with clean up of the affected site.45 It is in the best interest of any
party found liable to try to spread the cost, at least in part, to another
potentially responsible party (PRP), such as an arranger.46

37. § 361.193(a).
38. § 361.193(a), (b)(1-6).
39. §361.011.
40. EPA, CLEANING UPTHENATIoN's HAZARDoUsWASTESrTES, at httpJ/www.epa.govsuperfund

/index.htm (last visited Mar. 12, 2006).
41. TEX. COMM'N ON ENVTL. QUALITY, TCEQ PROGRAMS THAT USE REMEDIATION

CONTRACTORS, at http://www.tceq.state.tx.us/remediation/contracts/progams.htrnl (last visited, Mar. 19,
2006).

42. Id.
43. § 361.344.
44. Tex. H.B. 2376, supra note 27, at 6.
45. R. R. Street & Co. v. Pilgrim Enters. Inc., 166 S.W.3d 232, 238 (Tex. 2005).
46. TEx. HEALTH & SAFETY CODE ANN. § 361.27 1(a)(3) (Vernon Supp. 2005). An arranger is one

who arranges for the disposal or transportation of solid waste to a site of the arranger's choosing. Id.
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It should be noted, however, that "an action taken by the person to
contain or remove a release or threatened release in accordance with an
approved remedial action plan may not be construed as an admission of
liability for the release or threatened release."47 Further, the condition of land
impacts the liability of buyers. Some real estate purchase and sale agreements
contain "as is" provisions.4 This impacts liability under the Solid Waste
Disposal Act 9 even though it is a statutory claim for costs associated with
cleaning up the contamination, rather than a claim for damages based on
misrepresentation or failure to disclose.5" "As is" provisions attempt to
prevent a plaintiff from proving causation of harm by a previous owner.5 As
discussed later in this paper, causation is not necessary for proving liability
under the TSWDA. Recall that because the legislature modeled the Act on
CERCLA, the TSWD is a strict liability statute.52 Thus, "as is" provisions do
not necessarily bar liability claims for the costs of remediation under the
TSWDA.53

Ill. TEXAS SOLID WASTE DIsPosAL ACT

Remediation is very expensive.54 The clean-up necessary following an
average spill of PCE costs around $300,000."5 The remediation costs for PCE
tainted groundwater can easily exceed $1,000,000.56 The plaintiff in R.R.
Street attempted to use the arranger liability provision of the TSWDA to shift
part of the remediation costs from itself to its chemical supplier.57 Before
discussing the arranger liability provision, a brief background on the TSWDA
is helpful in understanding how the court interprets that provision.

47. § 361.196(c).
48. Scott D. Deatherage, Becky Jolin, Elizabeth Webb, Matthew J. Knifton, & Brandon Lowry,

Annual Survey of Texas Law: Environmental Law, 58 SMU L. REV. 847, 858-59 (2005).
49. Id.
50. Id. Cf. Prudential Ins. Co. v. Jefferson Assocs., 896 S.W.2d 156, 159, 161 (Tex. 1995)

(holding that purchaser's agreement to buy "as is" precluded a finding that the vendor's conduct was the
cause in fact of purchaser's injury); Bonnie Blue v. Reichenstein, 127 S.W.3d 366,370. (Tex. App.-Dallas
2004, no pet.) (holding that "as is" clause did not relive vendors from clean-up cost liability).

51. See Deatherage et al., supra note 48, at 859.
52. R.R. Street & Co. Inc. v. Pilgrim Enter., 81 S.W.3d 276, 298 (Tex. App.-Houston [Ist Dist.]

2001), rev'd in part, 166 S.W.3d 232 (Tex. 2005) (explaining that SWDA has no causation requirements
in its provisions, and upon a finding of intend, the defendant will be held strictly liable). This essentially
means that a defendant had only to intend to dispose of the waste, not that the defendant's actions were the
actual cause of the contamination in question. Id.

53. See Deatherage et al., supra note 48, at 858-59.
54. See Tex. H.B. 1366, supra notel0, at 1.
55. ld; see EPA, Technical Fact Sheet on Tetrachloroethylene, GROUNDWATER & DRINKING

WATER, http:llwww.epa.gov/OGWDW/dwhlt-voc/tetrachl.html (stating allowable PCE contamination
standards).

56. Id.
57. R.R. Street & Co. Inc. v. Pilgrim Enters., 166 S.W.3d 232,235 (Tex. 2005); TEx. HEALTH &

SAFETY CODE ANN. § 361.271 (Vernon Supp. 2005).
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A. History

In 1969, the Texas Legislature enacted legislation creating the Texas
Solid Waste Disposal Act (TSWDA)58 "to safeguard the health, welfare, and
physical property of the people and to protect the environment by controlling
the management of solid waste, including accounting for hazardous waste that
is generated."5 9 The Act requires facilities that create or handle solid waste
to dispose of the waste at the proper, permitted facilities.' It outlines the
duties that the TCEQ has in regulating the chemical from its inception to the
cleanup of the improper disposal of solid waste.6

The TSWDA further mandates issues such as: who is responsible for the
safe disposal of solid waste;62 what qualifies as solid waste;63 and who has to
pay for the cleanup when solid waste is not disposed of properly.' 4 The
TSWDA is not an entirely original law-the Texas Legislature based it upon
the federal solid waste statutes: RCRA and CERCLA.65

The TSWDA is the state version of two federal environmental statutes:
the Resource Conservation and Recovery Act (RCRA) and the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA). 6

Because of these historic ties to RCRA and CERCLA, Texas courts tend to
look to the federal courts' interpretations of the two federal acts when
interpreting the TSWDA.67

1. The Resource Conservation and Recovery Act

Congress created RCRA in 197668 to eliminate an existing loophole in
environmental law that permitted unregulated disposal of hazardous waste on
land.69 RCRA establishes strict liability so that, regardless of causation, a
party can be responsible under RCRA.7 ° RCRA also establishes an extensive
system to track hazardous waste through all its stages ("cradle to grave");71

58. Although originally enacted in 1969, the Act was not codified until twenty years later. See R.R.
Street, 166 S.W.3d. at 238.

59. § 361.002(a).
60. § 361.002(b).
61. §§ 361.011-.060.
62. § 361.271.
63. § 361.003(34).
64. § 361.276.
65. R.R. Street & Co. v. Pilgrim Enters., 166 S.W.3d 232, 238 (Tex. 2005).
66. See id. (explaining that RCRA primarily concerns on-going waste issues such as disposal and

storage and CERCLA concerns waste already released into the environment and is a remedial statute.).
67. See id.
68. Resource Conservation & Recovery Act, Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified

in the Solid Waste Disposal Act as 42 U.S.C. §§ 6901-6993k).
69. H.R. RaP. No. 94-1491, at 4 (2d Sess. 1976), reprinted in 1976 U.S.C.C.A.N. 6238, 6241.
70. 42 U.S.C. §§ 6922-24.
71. §§ 6921-6939(b) (explaining regulatory requirements at each stage of the process of disposing
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however, it does not provide any remedies for contamination and improper
disposal from the past.72 Congress recognized the need for remedies for pre-
RCRA improper disposals, and created CERCLA to meet this need.73

2. The Comprehensive Environmental Response, Compensation, and
Liability Act

Congress created CERCLA in 198071 "in response to growing public
concern and [Environmental Protection Agency] studies indicating RCRA's
inadequacy in addressing the growing need for remediation of past
contamination." 75 CERCLA empowers the EPA to force responsible parties
to clean up the contamination or to clean up the site itself.76 The goals of
CERCLA are "to facilitate the prompt cleanup of existing hazardous waste
sites and deter future contamination by shifting the costs for these measures
from the taxpayers to those benefitting from the disposal of harmful wastes. 77

CERCLA also establishes the Superfund, a device to provide financing that
ensures a timely response by the agency to the hazardous waste sites posing
the greatest threat to general welfare.78 Traditionally, due to CERLA's nature
as a remedy for past spills, the federal courts gave a liberal interpretation to
CERCLA's cost-recovery provisions.79

CERCLA imposes a strict liability scheme due to its remedial nature.8

This means that even if a party did not cause the contamination, it may still be
liable under the CERCLA provisions of liability.8 Plaintiffs have no need to
prove causation in liability cases brought under CERCLA 2

CERCLA contains a provision providing for the liability of those persons
who arranged for the disposal of hazardous waste; 3 the TSWDA provision is
very similar.' Under CERCLA, the federal courts make determinations on a
case-by-case basis as to whether or not an entity qualifies as an arranger

of the hazardous waste).
72. Kevin Flahive, Comment, Municipal Setting Designations: Are They a Balanced, Common

Sense Approach to Urban Groundwater Remediation or a Market-Driven Abandonment of Contaminated
Municipal Aquifers?, 6 TEX. TECH J. TEX. ADMIN. LAw 263, 266 (2005).

73. Id.
74. 42 U.S.C. §§ 9601-9675.
75. Flahive, supra note 72, at 267.
76. See Amy Pilat McMorrow, CERCLA Liability Redefined: An Analysis of the Small Business

Liability Relief and Brownfields Revitalization Act and its Impact on State Voluntary Cleanup Programs,
20 GA. ST. U. L. REV. 1087, 1091 (2004).

77. Flahive, supra note 72, at 267.
78. Id.
79. See R.R. Street & Co. v. Pilgrim Enters.,166 S.W.3d 232, 238 (Tex. 2005).
80. See id. at 298; see also Flahive, supra note 72, at 267 (explaining CERCLA strict liability).
81. See R.R. Street, 81 S.W.3d at 298; see also Flahive, supra note 72, at 267.
82. See R.R. Street, 81 S.W.3d at 298; see also Flahive; supra note 72, at 267.
83. See 42 U.S.C. §§ 9601-9675 (1997).
84. See TEX. HEALTH & SAFETY CODE ANN. § 361.271(3) (Vernon Supp. 2005).
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sufficient for arranger liability.85 The different circuits apply different tests
to determine arranger status including common factors such as whether the
potentially responsible party:

(1) had some actual involvement in the decision to dispose of the waste, or,
alternatively, had an obligation to control the disposal of the waste,
(2) engaged in the transaction for the purpose of waste disposal, (3) owned
or possessed the waste, or (4) controlled the waste's disposal regardless of
whether it owned or possessed it.s

The federal courts consider the totality of circumstances to determine arranger
status.87 The Texas Legislature used CERCLA as a guide when creating
TSWDA.88

State governments must receive authorization from the federal
government before creating their own programs to remedy the problems that
RCRA and CERCLA address.89 In order to receive this federal authorization,
the state program must at least meet the requirements of the federal program,
but may be more strict than the corresponding federal program."° This creates
the need to consult the federal statutes when interpreting a state statute
adopted under this authorization, such as the TSWDA. 9'

B. Structure and Interpretation

TSWDA's structure is very similar to that of CERCLA, especially in its
cost-recovery and liability provisions.92 TSWDA has a similar structure to
CERCLA in that it "created a twofold approach to hazardous waste
remediation by (1) establishing a funding source to be used for remedial
actions, and (2) providing a liability scheme for potentially responsible
parties."93

85. R.R. Street, 81 S.W.3d at 291. For further discussion of arranger status under federal law, see
e.g., Freeman Assocs., L.P. v. Glaxo Wellcome, Inc., 189 F.3d 160, 164 (2d Cir. 1999); Pneumo Abex
Corp. v. High Point, Thomasville and Denton R.R. Co., 142 F.3d 769, 775 (4th Cir. 1998); United States
v. Cello-Foil Prods., Inc., 100 F.3d 1227, 1232 (6th Cir. 1996).

86. R.R. Street, 81 S.W.3d at 293 (listing the various factors); see also Sea Lion, Inc. v. Wall
Chem. Corp., 974 F. Supp. 589, 595 (S.D. Tex. 1996) (discussing the various factors that the courts
consider when determining arranger liability under CERCLA).

87. R.R. Street, 81 S.W.3d at 291.
88. Id. at 290.
89. See David R. Case, Resource Conservation and Recovery Act, ENvTL. LAW HANDBOOK 44,

70 (Thomas F.P. Sullivan ed., 3d ed. 1995).
90. See id.
91. See id.
92. R.R. Street, 81 S.W.3d at 291.
93. Flahive, supra note 72, at 270; see TEX. HEALTH & SAFETY CODE ANN. § 361.113, .194(a),

.271 (a) (Vernon Supp. 2005) (containing the relevant statutory language).
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The liability section of the TSWDA establishes four types of potentially
responsible parties (PRPs): any person owning or operating a solid waste
facility; any person owning or operating the facility during the time of storage,
disposal, or processing of the solid waste in question; a person who arranges
for transportation or disposal of solid waste; and a person who transports the
solid waste to a site of their choosing.9' A person is not liable under the
TSWDA for to contamination resulting from acts of God, acts of war,
contamination caused by a third person, or any combination of the above.9'
But it is important to note that, like in RCRA and CERCLA, the TSWDA
imposes a strict liability scheme thus eliminating the traditional tort
requirement of causation.96

R.R. Street, the 2005 Texas Supreme Court case changing the
interpretation of the TSWDA, primarily concerns the liability and cost-
recovery sections of the TSWDA.97 Under the TSWDA, a third or liable party
can recover under certain circumstances. Parties conducting commission
approved remediations can bring a civil suit in district court to recoup the
reasonable and necessary expenses from remediation, as well as court costs.98

The party may also have the right to file for contribution, indemnity, or both,
from a third party.9 To recover the costs, the party "seeking cost recovery
must have made reasonable attempts to notify the person against whom cost
recover is sought: (1) of the existence of the release or threatened release; and
(2) that the person seeking cost recovery intended to take steps to eliminate
the release or threatened release. "° The court will then utilize statutory criteria
to determine the recovery amount."°

The amount of recovery depends upon a number of factors: (1) the
relationship between the actions of the parties in the storage; the processing;
(2) the disposal of solid waste and whatever remedy is necessary to eliminate
or clean up the release or possible release of hazardous materials; (3) the
amount of solid waste for which each party is responsible (if the costs of the
remedy has a base in the volume of the solid waste released or present);
(4) the extent of the toxicity if this a factor affecting the cost of remediation
or disposal; and (5) a potentially responsible party's cooperation or non-
cooperation with state agencies, like the TCEQ, and the pending efforts to
remediate or dispose of the toxic waste and the amount of care that the
potentially liable party exercised in these efforts.0 2

94. § 361.271(a)(1)-(4).
95. § 361.275(a)(1)-(4).
96. See discussion supra, Part m(a)(2)(ii).
97. R.R. Street & Co. v. Pilgrim Enters., 166 S.W.3d 232, 235-36 (Tex. 2005).
98. § 361.344(a).
99. Id.

100. § 361.344(c).
101. § 361.344(d) (referencing the criteria found in § 361.343).
102. § 361.343.
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C. Substances Which Qualify as Solid Waste Under the Texas Solid Waste
Disposal Act

1. Basic Definition of Solid Waste

Classifying a heavy liquid as solid waste seems counterintuitive;
however, the TSWDA defines solid waste rather broadly. Solid waste is

garbage, rubbish, refuse, sludge from a waste treatment plant, water supply
treatment plant, or air pollution control facility, and other discarded material,
including solid, liquid, semisolid, or contained gaseous material resulting
from industrial, municipal, commercial, mining and agricultural operations
and from community and institutional activities.' 3

While this comment concentrates mostly on PCE as solid waste, the effect of
this one decision impacts many other businesses.'" While PCE does not
technically fall into TSWDA's definition of solid waste, the Act'sjurisdiction
extends to PCE by its classification as a hazardous waste. 5

2. When PCE Qualifies as Solid Waste as Defined Under the Texas Solid
Waste Disposal Act

PCE is a very heavy liquid. " Most dry cleaning plants recycle their PCE
for future use because of the chemical's high cost. 7 The process involves
filtering the used PCE through filter cartridges after first boiling the PCE in
stills."° This process leaves both used filters and residue in the stills that
contain PCE, thus qualifying them as solid waste.' 9

"[S]eparator water contains trace amounts of PCE, even after
separation."" This also qualifies as hazardous waste governed by
TSWDA." The Act contains a provision that "include[s] hazardous

103. § 361.003(34).
104. For a list of other industries which fall under thejurisdiction of the TSwDA, see § 361.003(13)

(including hazardous waste management facilities (publicly or privately owned) which consist of
processing, storage, or disposal operational hazardous waste management units, like a landfill, surface
impoundment, incinerator, boiler, or industrial furnace.) This includes cement kilns, injection wells,
containment caverns for waste from salt domes, facilities for land treatment, or a combination of any of the
above. Id.

105. See supra note 62.
106. See EPA, OFFICE OF POLLUTION PREVENTION & Toxics, Chemicals in the Environment:

Percholorethylene, CHEM. FACT SHEETS, http'//www.epa.gov/Chemfactf-jperchl.txt.
107. R.R. Street & Co. v. Pilgrim Enters., 81 S.W.3d 276, 285 (Tex. App.-Houston [lst Dist.]

2002), rev'd in part by, 166 S.W.3d 232 (Tex. 2005).
108. Id.
109. Id.
110. Id.
111. Id.
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substances, for the purposes of Sections 361.271 through 361.277, 361.280,
and 361.343 through 361.345"2 in the definition of solid waste.

There is a domestic sewage exclusion, however, in the TSWDA, stating
that solid waste does not include material remaining solid or dissolved in
domestic sewage." 3 In R.R. Street the Texas Supreme Court was unclear on
whether the waste in question fell under the solid waste provision or the
domestic sewage exclusions. The court remanded back to the lower court to
determine this issue as a question of fact." 4 The separator water does fall
under the TSWDA as a hazardous substance unless the specific facts of a case
fall under the domestic sewage exception. "' This distinction was an important
issue for determining whether Street was ultimately liable for the
contamination at Pilgrim's plants, but it has little impact on arranger liability.
It should be noted, however, that the domestic sewage exception can still
apply in these situations.

IV. THE R.R. STREET DECISION: THE CASE THAT CHANGED ARRANGER

LIABILITY

A. The Heart of the Matter: Liability of an Arranger Under the Texas
Solid Waste Disposal Act

Because releasing toxic PCE into the environment can cause many
problems, the TCEQ conducts remediation of contaminated sites.l'6 As stated
above, remediation is a process by which the TCEQ cleans up the
contamination present in the environment at the cost of the liable parties,
unless the parties qualify for remediation funds from the Dry Cleaner
Remediation Program.' 7

The TSWDA provides an arranger liability provision," 8 which allows
Texas courts to extend liability for solid waste remediation costs to persons
who arranged for disposal of solid waste." 9

112. TEX. HEALTH & SAFETY CODE ANN. § 361.003(34)(B) (Vernon Supp. 2005).
113. § 361.003(34).
114. R.R. Street & Co. v. Pilgrim Enters., 166 S.W.3d 232, 247-51 (Tex. 2005).
115. Id.
116. See Tex. H. B. 1366, supra note 10, at 1.
117. § 361.201.
118. § 361.271(a)(3); see supra note I (providing a summary of this provision).
119. § 361.344(a) (explaining how a party or agency responsible for remediation may recover the

costs of that remediation). For a discussion of the contribution provision of the Solid Waste Disposal Act,
see Deatherage et al., supra note 48, at 1018 (discussing the ways that a party held liable for the costs of
remediation may, in a court of law, sue to recover some or all of these costs).
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1. Arranger Liability Under CERCLA

Texas courts traditionally look at the federal courts' interpretation of
ambiguities in CERCLA in order to clear up ambiguities in the TSWDA, due
to the intent of the legislature to model the TSWDA on CERCLA. 20

CERCLA "provides mechanisms for the clean-up of solid waste and for both
governmental entities and private parties to recover clean-up costs from those
responsible for the waste."'' 21 This involves a cost recovery option for liable
parties. 22

CERCLA, like SWDA, allows a party, who has incurred cleanup costs, to
bring a contribution claim against any person who by contract, agreement, or
otherwise arranged for disposal or treatment, or arranged with a transporter
for transport for disposal or treatment, of hazardous substances owned or
possessed by such person, by any other party or entity, at any facility...
owned or operated by another party or entity and containing such hazardous

121substances....

The nature of CERCLA has resulted in a liberal interpretation of the
arranger liability portion in federal courts.' 24 The statute is remedial and to
construe the statute any other way would contravene the remedial purpose of
the statute entirely. 125 This is important because the court seeks guidance from
CERCLA's interpretation when making their decision. 26

2. The R.R. Street Case: A Standard for Texas Arranger Liability

In June of 2005, the Texas Supreme Court took the R.R. Street case on
appeal from the First Court of Appeals in Houston. 127 The case arose from
contamination that resulted from the improper disposal of separator water
down the drains and into the public sewer system from Pilgrim's dry cleaning
plants. 2 The case turned largely on the facts, as courts decide liability cases

120. R.R. Street, 166 S.W.3d at 238 (stating that federal courts liberally interpret the cost-recovery
provisions of CERCLA to fit with its liberal purpose).

121. Id.
122. § 361.344.
123. R.R. Street & Co. v. Pilgrim Enters., 81 S.W.3d 276, 290 (Tex. App.-Houston [1st Dist]

2002), rev'd in part by, 166 S.W.2d 232 (Tex. 2005).
124. See R.R. Street, 166 S.W.3d at 288.
125. Andrew S. Miller & Deborah C. Trejo, A Legal Perspective: Environmental Law: Houston

Court of Appeals Decides Private Cost Recovery Issues Under Texas' Solid Waste Disposal Act, 66 TEX.
B.J. 58 (2003).

126. R.R. Street, 166 S.W.3d at 238 (stating that federal courts liberally interpret the cost-recovery
provisions of CERCLA to fit with its liberal purpose).

127. R.R. Street, 166 S.W.3d at 232.
128. Id. at 285.
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on a case by case basis.'29 The court gave guidance to future courts, setting
a standard for arranger liability under the TSWDA. 3

a. The Facts of R.R. Street

Pilgrim Enterprises ran twenty dry cleaning facilities in Bexar and Harris
counties; R.R. Street manufactured equipment for the recycling of dry
cleaning solvents.' 3 ' An environmental assessment done in 1994 revealed that
the dry-cleaning plants owned by Pilgrim had extensive PCE contamination.'32

Pilgrim notified the Texas Natural Resource and Conservation Commission
(TNRCC) 33 and agreed to voluntary remediation of its contaminated sites. 34

"Pilgrim relied on Corbin [an agent of R.R. Street] to give advice on dry-
cleaning operations, to check and service equipment, and, in later years, to
complete written evaluations of Pilgrim's operations."' 35 This agent told
Pilgrim that to dispose of the PCE-contaminated separator water, they should
pour it down the drain, which they did.'36 This agent, Corbin, was also in the
habit of physically pouring test samples down the sinks or toilets of Pilgrim's
facilities on numerous occasions. 137

Pilgrim filed suit against R.R. Street for various causes of action as well
as a cost recovery action under the provision under the Solid Waste Disposal
Act, which states that:

a person who conducts a removal or remedial action that is approved by the
commission and is necessary to address a release or threatened release or
threatened release may bring suit in a district court to recover the reasonable
and necessary costs of that action and other costs as the court, in its
discretion, considers reasonable. 38

Pilgrim claimed that due to Corbin's improper disposal of PCE at Pilgrim's
plants created liability for R.R. Street as an arranger.'39

129. R.R. Street, 81 S.W.3d at 291.
130. R.R. Street, 166 S.W.3d at 242.
131. R.R. Street, 81 S.W.3d at 284.
132. Id.
133. TEx. COMM'N ON ENvTL. QUALrrY, HISTORYOFTHETCEQ, http://www.tceq.state.tx.usname

_change.html (explaining that on September 1, 2002, the then Texas Natural Resource Conservation
Commission, or TNRCC, formally changed its name to the Texas Commission on Environmental Quality,
or TCEQ, as required by the agency's sunset legislation).

134. R.R. Street, 81 S.W.3d at 284.
135. Id.
136. R.R. Street & Co. v. Pilgrim Enters., 166 S.W.3d 232, 236 (Tex. 2005).
137. Id.
138. R.R. Street, 81 S.W.3d at 285 n.5 (quoting TEx. HEALTH & SAFETY CODE ANN. § 361.344

(Vernon Supp. 2005)) (providing for cost recovery by a third party or the liable party).
139. Id. at 285.
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3. The Actual Standard for Arranger Liability

In June of 2005, in a decision written by Justice Harriet 0' Neill, the
Texas Supreme Court established its first standard for arranger liability. 4

0

The court held that mere advice as to the disposal of PCE and other substances
classified as solid waste under the TSWDA does not implicate arranger
liability. 4' The court adopted a causal nexus test for use in determining
whether or not a potentially liable party is in fact, an arranger under the
TSWDA.142 The court noted that selling a product containing a dangerous
substance that is improperly disposed does not constitute arranger liability
under federal law.' 43 In this case, the alleged arranger, R.R. Street, supplied
chemicals, provided advice on waste disposal, and its agent poured test-vial
waste fluid full of PCE down the toilets and drains of Pilgrim.'"

The Texas Supreme Court did not dispute the purpose of the Texas Solid
Waste Disposal Act as a remedial, and therefore liberally purposed, statute.145

The court noted the similarity in structure between the cost-recovery
provisions of the TSWDA and the cost-recovery provisions of CERCLA. 46

The opinion stated that the "SWDA thus allows even liable parties who have
expended remedial costs to apportion those costs among others who are also
responsible for solid waste under the Act."1 47

The Texas Supreme Court listed out the elements for general cost-
recovery under the TSWDA. 4 8 The elements are that:

(1) the defendant is a 'person responsible for solid waste' as defined in
section 361.271; (2) the TNRCC approved the plaintiff's removal or
remediation action; (3) the action was necessary to address a release or
threatened release of solid waste; (4) the costs of the action were reasonable
and necessary; and (5) the plaintiff made reasonable attempts to notify the
defendant of both the release and the plaintiff's intent to take steps to
eliminate the release.149

140. Id. at 235.
141. Id.
142. Id. at 242.
143. d. at241.
144. Id. at 235, 237.
145. Id. at 238.
146. Id.
147. Id. at 239. See also TEX. HEALTH & SAFETY CODE ANN. § 361.344(a), (c), (d) (Vernon Supp.

2005).
148. R.R. Street, 166 S.W.3d at 240.
149. Id. (quoting § 361.344; R.R. Street & Co. v. Pilgrim Enters., 88 S.W.3d 282,288 (Tex. App.-

Houston [ist Dist.] 2002), rev'd in part, 166 S.W.3d 232 (Tex. 2005)).
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Arranger status is a subset of the first element, that a person is in fact a
"person responsible for solid waste" under the TSWDA."5 ° A plaintiff
attempting to establish the first element must first prove arranger liability to
satisfy the general cost-recovery provisions of the statute. 5 '

a. The Causal Nexus Test

The Texas Supreme Court established a causal nexus test to determine
whether a potentially liable party is in fact an arranger under the TSWDA.'
Courts will look at the totality of the circumstances using the following
factors: whether the defendant (1) owned or possessed the waste; (2) had
sufficient authority to make decisions concerning disposal of the waste;
(3) had obligations to make decisions concerning disposal of the waste;
(4) exercised control over decisions concerning the disposal of the waste; or
(5) actually disposed of the solid waste.'53 The presence or absence of any
one of these factors is not alone enough to determine arranger status.'54 In
particular, the court declined "to hold... that actual involvement in waste
disposal is never sufficient without the authority to control the disposal."'55

The court reasoned that this would make for a more stringent reading of the
TSWDA, "which is surely contrary to the broad, remedial purpose SWDA was
meant to serve."'156

The real focus of the case is whether the defendant exercised "actual
control" over the hazardous waste.'57 The reason for this emphasis is to guide
courts in practice, in order to establish some degree of state-wide uniformity
for this totality of the circumstances nexus test. 58 A duty arises "for example,
when the general contractor exercises actual control over the sub-contractor's
work such that the contractor is required to exercise that control with
reasonable care."' 159 The court reasoned that by focusing on the actual control
element, this separates cases of mere advice from cases where the defendant's
advice extended to physical disposal of the waste. 6°

Further, the control that the potential arranger wielded must have relation
to the injury the potential arranger's negligence caused. 61 TSWDA is a strict
liability statute, so the plaintiff does not need to show that the potential

150. Id. at 240.
151. Id.
152. Id. at 242.
153. Id.
154. Id.
155. Id.
156. Id. at 243.
157. Id.
158. Id.
159. Id.
160. Id.
161. Id. n.9.
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arranger's actions actually caused the contamination. 62 The plaintiff must,
however, prove that the action taken by the potential arranger actually caused
the disposal of the waste, but not necessarily that this disposal caused the
contamination.

63

The court established a "totality of the circumstances" test using several
factors and placed special emphasis on the degree of actual control wielded
by a potential arranger in the disposal decisions pertaining to the solid
waste."6 The court explained its decision to place special weight on the
degree of control that a defendant exercised over the disposal decisions 165

using the following rationale:

focusing on the degree of control an alleged arranger actually exercised over
the method or manner of disposal provides some degree of uniformity under
the law, while at the same time allowing courts to consider the totality of the
circumstances presented in any given case so that needed flexibility is
allowed in effectuating SWDA's broad remedial purpose."

b. The Court's Analysis

i. Technical Services and Advice

The Texas Supreme Court first revisited the issue of the technical
services and advice that R.R. Street provided to Pilgrim in disposing of the
PCE waste. 6 7 The opinion stated that: "we have found no federal cases
holding that a defendant's provision of technical services and advice rendered
it an arranger under CERCLA, and there are few cases that even discuss the
issue."

168

Two particular federal cases are helpful to understand arranger status,
and the court discussed each of these in turn.'69 Edward Hines Lumber Co v.
Vulcan Materials Co. 170 stands for the proposition that mere knowledge of the
manner of disposal is irrelevant, and that the focus should rather be on who

162. R.R. Street & Co. v. Pilgrim Enters., 81 S.W.3d 282, 298 (Tex. App.-Houston [lst Dist.]
2002), rev'd in part, 166 S.W.3d 232 (Tex. 2005) (explaining that the SWDA does not contain a provision
imposing a causation requirement for a plaintiff to be able to bring a cost-recovery action against a
defendant).

163. Id.

164. R.R. Street, 166 S.W.3d at 242.

165. Id. at 244.
166. Id.
167. Id.
168. Id. The Court cites to two cases indicating that technical advice and services do not constitute

arranger liability: Edward Hines Lumber Co. v. Vulcan Materials Co., 685 F. Supp. 651 (N.D. 111. 1988);
Jordan v. Southern Wood Piedmont Co., 805 F. Supp. 1575 (S.D. Ga. 1992), affd, 861 F.2d 155 (7th Cir.
1988).

169. See R.R. Street, 166 S.W.3d at 244.
170. 685 F. Supp. 651 (N.D. Ill. 1998).
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chose the location and manner of disposing or treating the hazardous
substance.' In Jordan v. Southern Wood Piedmont Co.,72 a federal district
court decided that a supplier of chemicals providing a safety sheet describing
disposal methods of the chemical was not an arranger under CERCLA. 3

Furthermore, tests and surveys conducted at the site did not make the supplier
liable as an arranger because of a lack of evidence that these related to
disposal. '

The Texas Supreme Court looked to these cases for guidance in applying
its causal nexus test to the facts of R.R. Street.'75 The First Court of Appeals
distinguished Jordan, "because Street actually gave direct advice to Pilgrim
as to how to dispose of waste containing PCE ... by dumping it into the
public sewer."' 76 The supreme court disagreed with the court of appeals by
placing emphasis on actual control. 77

The court reasoned that Pilgrim kept the ultimate authority for operating
and maintaining its facilities.'78

Although the presence of authority to make disposal decisions is not
necessarily a prerequisite for arranger status, such as when a party physically
disposes of solid waste with no authority to do so, it is a key factor when
arranger status is based on mere advice regarding disposal that another party
is free to ignore. Without such authority, we fail to see how Street could have
'made the decision' to dispose of the separator water or exercised sufficient
control over the disposal method such that the causal nexus between Street's
conduct and the disposal of solid waste was established. 179

The court then gave policy reasons as to why mere advice is insufficient in
order to prove arranger status."W The court did not wish to discourage
chemical suppliers and other companies from "disseminating safety
information about its chemical products, which often includes their proper
handling and disposal.'' l

171. Id. at 655.

172. 805 F. Supp. 1575 (S.D. Ga. 1992).
173. Id. at 1580.
174. Id.

175. R.R. Street, 166 S.W.3d at 245.
176. R.R. Street & Co. v. Pilgrim Enters., 81 S.W.3d 282, 295 (Tex. App.-Houston [1st Dist.]

2001), rev'd in part, 166 S.W.3d 232 (Tex. 2005).

177. See R.R. Street, 166 S.W.3d at 246.
178. Id. at 245.
179. R.R. Street, 166 S.W.3d at 246.

180. Id.
181. Id.
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ii. Causation

The defendant in the case also argued that the plaintiff "failed to prove
that the contamination at its sites resulted from the PCE that Corbin poured
into the sewer system."'82 The court reiterated that a plaintiff does not have
to demonstrate a direct causal link between the contamination of the site and
the waste that the defendant disposed for potential liability under CERCLA." 3

Because the legislature modeled the TSWDA after CERCLA, the TSWDA
contains no language which requires causation in order to prove that a party
is a person responsible for solid waste."

The defendant, as part of their causation argument, argued that any
improper disposal Corbin made was insufficient to cause contamination. 5

The court looked to a federal appeals case, Acushnet Co. v. Mohasco Corp. 186

to resolve the issue." 7 The Acushnet court held that CERCLA has no
"minimal quantity" requirement for a defendant to have caused the plaintiff
to incur response costs.' The court did hold that a court may allocate only
a fraction of the costs for a "de minimis" polluter, but that this is an issue for
a trial court. 9 The Texas Supreme Court followed this holding, stating that
the TSWDA:

provides that apportionment shall be made according to various factors,
including the relationship between the parties' actions in disposing of solid
waste, the volume of solid waste each party is responsible for at the site, and
consideration of waste toxicity or other characteristics as they affect the cost
to eliminate the release."'°

These issues are issues of fact under the TSWDA and are at the discretion of
the trial judge.'9 '

182. Id. at 251.
183. Id.
184. TEX. HEALTH & SAFETY CODE ANN. §§ 361.271, .344 (Vernon Supp. 2005).
185. R.R. Street, 166 S.W.3d at 251.
186. 191 F.3d 69 (1st Cir. 1999).
187. R.R. Street, 166 S.W.3d at 252.
188. Acushnet, 191 F.3d at 77.
189. Id.
190. R.R. Street, 166 S.W.3d at 252.
191. R.R. Street, 166 S.W.3d at 252. Section 361.343 of the TSWDA provides that apportionment

of solid waste response costs must be made according to:
(1) the relationship between the parties' actions in storing, processing, and disposing of solid
waste and the remedy required to eliminate the release or threatened release; (2) the volume of
solid waste each party is responsible for at the solid waste facility or site to the extent that the
costs of the remedy are based on the volume of solid waste present; (3) consideration of toxicity
or other waste characteristics if those characteristics affect the cost to eliminate the release or
threatened release; and (4) a party's cooperation with state agencies, its cooperation or
noncooperation with the pending efforts to eliminate the release or threatened release, or a
party's actions concerning storing, processing, or disposing of solid waste, as well as the degree

[Vol. 7:391
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4. Remaining TSWDA Liability Elements

The Texas Supreme Court found that the plaintiff in R.R. Street
established the remaining elements of the causal nexus test as a matter of
law. 92 The First Court of Appeals' decision in R.R. Street first looked at
whether R.R. Street had actual knowledge of PCE releases at Pilgrim's
plants.'93 But the court found this an irrelevant factor because it is non-
predictive.' 94 The court reasoned that knowledge of past spills is not
equivalent to knowledge that spills will occur in the future, and thus an
arrangement to provide and transport the chemical to a plant is not necessarily
equivalent to arranging for disposal of the same toxic chemical they
provide.'95

The Houston court then looked to Street's involvement with companies
specializing in waste disposal. 96 Street recommended certain waste disposal
companies to Pilgrim. Use of these companies' services resulted in
contamination when the disposal drums that one of the companies supplied to
Pilgrim leaked PCE-waste.' 97 The court found that Street did not have the
authority to select either of the companies it recommended to Pilgrim, rather,
Street acted merely as a go between.'98 This involvement was not a factor
towards holding Street liable for the costs of remediation under the cost
recovery provision of the Texas Health and Safety Code.' 9

The Houston court also considered the technical services and advice that
Street provided to Pilgrim at their facilities.2" The court reasoned that "[bly
instructing Pilgrim to dispose of the separator water in this manner, Street had
some actual involvement in the decision to dispose of the waste, and gave
such advice for the purpose of disposing of waste."2 '' The court noted that
Street's agent had integral involvement in the operation of Pilgrim's dry-
cleaning facilities, showing "that Street controlled the disposal of the
separator water even though it did not own or possess it. 202

of care that the party exercised.
TEx. HEALTH & SAFETY CODE ANN. § 361.343 (Vernon Supp. 2005).

192. R.R. Street, 166 S.W.3d at 253.
193. R.R. Street v. Pilgrim Enters., 81 S.W.3d 282, 293 (Tex. App.-Houston [1st Dist.] 2002),

rev'd in part, 166 S.W.3d 232 (Tex. 2005).
194. Id. at 293.
195. Id. at 293.
196. Id. at 293-94.
197. Id. at 294.
198. Id.
199. Id.
200. Id.
201. Id. at 295.
202. Id. at 295.
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5. Implications of the Street Decision

The Texas Supreme Court set an entirely new standard for arranger
liability under the Texas Solid Waste Disposal Act.2 3 By concentrating on
the factor of actual control, the court modified the totality of the
circumstances, federal nexus test adopted by the court of appeals.2' While the
Street case discussed PCE,05 arranger liability under the TSWDA applies to
any substance which qualifies as solid waste under the Act.2'

V. CONCLUSION

Businesses which deal with environmental hazards, such as PCE, run a
very expensive risk. Should any contamination occur, especially involving
PCE groundwater contamination, remediation bills can run into the millions.'
This is quite a prohibitive cost, especially for smaller businesses, such as dry
cleaning plants.

A number of factors may disqualify a business from receiving funds from
the dry cleaner remediation program.20 8 A business has to meet ranking
requirements, ownership requirements, and registration requirements in order
to possibly qualify for funds.2 °' Even meeting all the requirements, a dry
cleaning plant gives up at the very least, the $5000 non-refundable deductible
towards its remediation.1 ° The technical requirements of remediation
programs, such as the dry cleaner remediation program, combined with joint
and several liability under TSWDA, give plaintiffs a powerful incentive to
spread the costs of such expensive remediation.21'

For the first time, the Texas Supreme Court spelled out the requirements
of arranger status under the TSWDA." 2 The court established a totality of the
circumstances, causal nexus test.213 Courts will look at knowledge of the
disposal, possession of the waste, ownership of the waste, authority and
obligation to dispose of the waste, with the main focus on the degree of actual

203. See generally R.R. Street v. Pilgrim Enters., 166 S.W.3d 232 (Tex. 2005) (discussing arranger
liability of a company providing intense advice and demonstrations of how to dispose of used separator
water containing PCE).

204. Id. at 242.
205. See id. (discussing arranger liability of a company providing intense advice and demonstrations

of how to dispose of used separator water containing PCE).
206. Id. at 238 (discussing the broad definition of solid waste in keeping with the remedial purpose

of the statute).
207. Tex. H.B. 1366, supra note 10, at 1.
208. See supra Part IL
209. See supra notes 18-19 and accompanying text.
210. See supra note 21 and accompanying text.
211. See supra Part L
212. R.R. Street & Co. v. Pilgrim Enters., 166 S.W.3d 232, 242 (Tex. 2005).
213. Id.
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control the defendant had over the disposal of the solid waste.1 4 Thus, the
court hopes to achieve a flexible test, in keeping with the liberal purpose of
TSWDA, while maintaining some degree of uniformity throughout the state.2 5

This decision, while clearing up an ambiguity in the law, reveals just how
dirty the business of dry cleaning can be.

by Eileen L. McPhee

214. Id.
215. Id. at 242-43.




