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I. INTRODUCTION

In 1967, the Open Meetings Act was enacted to assure "that the public
has an opportunity to be informed concerning the transactions of public
business."' This initial statute was a bare-bones statute, with only four
substantial sections: one requiring that meetings be open, one providing
exceptions to open meetings, and two setting out enforcement mechanisms,
i.e., injunction, mandamus, and criminal penalties for calling or participating
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Texas Attorney General's Opinion Committee advising state and local governmental bodies through the
opinion process on issues related to the Open Meetings Act.
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1. Open Meetings Act, 60th Leg., R.S., ch. 271, § 7, 1967 Tex. Gen. Laws 597,598.
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in a closed meeting.2 There were immediate problems with entities finding
ways to circumvent the Act, and in 1969 the legislature made its first effort to
close loopholes.3 The next major revisions to the Act came in 1973 as part of
the post-Sharpstown governmental reform measures.4 The Texas Legislature
enacted the revisions as part of the legislature's effort to strengthen the Act
and close the loopholes that existed in prior versions.5
The Open Meetings Act's purpose is to ensure "openness at every stage
of the deliberations. '6 "[C]itizens are entitled to more than a result. They are
entitled not only to know what government decides but to observe how and
why every decision is reached."'7 The Act serves to protect the public's right
to know about the workings of its governmental bodies.8 The Act, as it was
amended in 1973, has remained basically the same since that time, including
Texas Government Code § 551.143, which by its terms is designed to prohibit
actions designed to circumvent the Act.9 Section 551.143(b) states:
[A] member or group of members of a governmental body commits an
offense if the member or group of members knowingly conspires to
circumvent [the Open Meetings Act] by meeting in numbers less than a
quorum for the purpose of secret deliberations in violation of [the Open
Meetings Act]."
An offense under section 551.143(a) is a misdemeanor punishable by a fine
of $100 to $500, jail time of one to six months, or both. 1"
Since its enactment, there has been much debate about section 551.143
of the Act and the extent of its applicability. Two competing public interests
drive the debate: the public's right to know about the workings of its
governmental bodies, and the need to ensure members of governmental bodies

2.
3.
4.

Id.
Open Meetings Act, 61st Leg., R.S., ch. 227, §§ 1-2, 1969 Tex. Gen. Laws 674.
Open Meetings Act, 63d Leg., R.S., ch. 31, § 1-4, 1973 Tex. Gen. Laws 45, 45-48; see also

THE HANDBOOK OF TEXAS ONLINE, Sharpstown Stock-FraudScandal, www.tsha.utexas.edu handbook

/online/articles/print/SS/mqs 1.html. In addition to adopting comprehensive revisions to the Open Meetings
Act, the Texas Legislature created the Ethics Commission (House Bill 1), regulated lobbying (House Bill

2), regulated campaign finance (House Bill 4), reformed the conference committee process (House Bill
5), adopted the Open Records Bill (House Bill 6), and reformed the process of electing a Speaker (House
Bills 7-9). CHARLEs DEATON, THE YEAR THEY THREW THE RASCALS OUT, 187-89 (1973).

5.
6.
7.
8.

See DEATON, supra note 4, at 187-89.
Acker v. Tex. Water Comm'n, 790 S.W.2d 299, 300 (Tex. 1990).
Id.
See Cox Enter., Inc. v. Bd. of Trs. of the Austin Indep. Sch. Dist., 706 S.W.2d 956, 960 (Tex.

1986).
9. Open Meetings Act, § 1, 1973 Tex. Gen. Laws at 45. Section 551.143(a) was originally
enacted as part of the 1973 revisions to the Open Meetings Act as section 4(b). Open Meetings Act, 63rd
Leg., R.S., ch. 31, § 4(b), 1973 Tex. Gen. Laws at 48. The Open Meetings Act was recodified in 1993.
Open Meetings Act, 73d Leg., R.S., ch. 268, § 1, 1993 Tex. Gen. Laws 583.
10.

TEx. GOv'T CODE ANN. § 551.143(a) (Vernon 2004).

11.

§ 551.143(b).
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are informed and act efficiently.' 2 While the legislative history on the section
is sparse, newspaper articles written at the time the legislation was passed
reveal concerns from the very beginning about the clarity of section 551.143
and the extent of its applicability.1 3 H. B. Rushing, the then-chairman of the
Lubbock County Hospital District, told the Lubbock Avalanche Journal in
December 1973 that,
It's unfortunate [section 551.143] isn't further clarified. If its purpose is to
prevent circumvention of the law, then I think it's a good thing. But if it's
there to prevent friends who share mutual interest from taking advantage of
being together to improve the understanding between the two or three of
them, then I think it could be misinterpreted.14
Alton Griffin, Lubbock County's Criminal District Attorney in 1973, was
quoted in the same article as saying, "I don't think a group getting together
over lunch would be covered by this-as long as they had no intent of formal
action. But they would be covered if they actually discussed a matter and
planned either what they would say or do about it."' 5
Thus, does section 551.143 prohibit one or more members of a governing
body from gauging other members' support for or against an item before the
governmental body? Does section 551.143 prohibit any discussions among
members of a governing body about public business outside the formal public
meeting? These questions have been addressed in various ways over the years
by the Texas Attorney General and by the courts. 6 Despite these attempts at
clarification, confusion persists, and local officials desiring to steer clear of
violating the Act look for a bright-line rule that clearly defines when
discussions among members of a governing body outside a formal public
meeting are permissible and when they are not. 7
During the 2005 regular legislative session, Texas House Representative
Toby Goodman, Republican from Tarrant County, introduced House Bill 305
to amend section 551.143 in an attempt to establish a bright line. 8

12.

See Mel Tittle, "Awfully Strong" Open Meetings Act Aired Here, LUBBOCK AVALANCHE J.,

Dec. 30, 1973, at 12-A.
13. Id.
14. Id.
15.

Id.

16.
17.

See discussion infra pp. 4-6.
Prosecution under section 551.143 is a real concern. On May 25,2005, Texas Attorney General

Abbott announced that he had obtained the first criminal indictment by a Texas Attorney General on Open
Meetings Act violations. Greg Abbott, News Release, Attorney General Abbott Obtains First Criminal
Indictment for Open Meetings Violations (May 25, 2005), http://www.oag.state.tx.us/oagnews/release.php?
id=995. According to the Attorney General's May 25th Press Release, "[tihe indictment against [the New
Diana Independent School District's Board President] stems from private conversations he allegedly had
with several school board members to gauge their support for a possible severance package for [the
superintendent], in exchange for [the superintendent's] resignation." Id.

18.

Tex. H.B. 305, 79th Leg., R.S. (2005).
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Representative Goodman proposed the legislation after his daughter, Christie
Goodman, attended an open meetings conference conducted by the Texas
Attorney General's Office. 19 According to Christie Goodman, "There was
some confusion about what was allowed and wasn't allowed."2 The bill was
intended to clear up some of the confusion. 2
Representative Goodman explained that if the legislature criminalizes
conduct, then it should be clear what conduct is prohibited.22 He questioned
whether polling members of a governing body was allowed under the Open
Meetings Act.2 3 Representative Goodman was also concerned about the
applicability of section 551.143 to the members of the Texas Legislature, and
whether members could poll each other about how they intended to vote on
pending legislation or engage in caucus meetings.2 4 The Texas Municipal
League supported the legislation, while the Texas Daily Newspaper
Association and the Texas Press Association opposed it.25 The bill never
made it out of committee.26
As recently as May 18, 2005, Texas Attorney General Greg Abbott
attempted to clarify how to construe section 551.143(a). 27 He addressed
28
Criminal District Attorney for Jefferson County Tom Maness's questions
about the proper construction and constitutionality of Texas Government
Code section 551.143.29
This paper discusses the May 2005 Attorney General Opinion, as well as
other past Attorney General opinions and court cases that address the meaning
of section 551.143. This paper also examines what may or may not be
permissible under the Act when fewer than a quorum of members of a
governing body meet.

19.
7, 2005, at
20.
21.

Stephen Scheibal, Bill Would Close DoorOn Official Meetings, AUSTIN AM. STATESMAN, Jan.
B5.
Id.
Jeffrey Gilbert, A Week To Let The Sun Shine In Austin: FocusIs On Open Government As

Lawmakers Deal With Several Bills, HOUSTON CHRON., Mar. 13, 2005, at B7.

22. Hearingon Tex. H.B. 305 before the House Comm. on State Affairs, 79th Leg., R.S. (Mar. 7,
2005) (broadcast available at http://www.house.state.tx.us/committees/broadcasts.php?session=79&cmte
=450).
23. Id.
24. Id. While there is no legislative history on this point, the authors question whether it is
realistic to expect that the Legislature adopted a system that prohibits members of a legislative body from
gauging support for an ordinance, bill, or amendment before it is proposed.
25. Id.
26. Tex. H.B. 305, 79th Leg., R.S. (2005) (Bill Actions).
27. See Op. Tex. Att'y Gen. No. GA-0326 (2005).
28. Tom Maness, Request for Opinion of the Att'y Gen., No. RQ-029 1-GA (Nov. 12, 2004),
available at http://www.oag.state.tx.us/opinions/requests-ga/RQ0291GA.pdf.
29. Op. Tex. Att'y Gen. No. GA-0326 (2005).
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II. ATrORNEY GENERAL OPINION GA-0326
In his request for an opinion from the Texas Attorney General, Jefferson
County Criminal District Attorney Tom Maness asked if a violation of section
551.143 occurs when "Commissioner A makes successive telephone calls to
Commissioner B and the County Judge" to discuss matters posted for a
regularly scheduled meeting and to urge the two public officials to vote a
certain way.3 0 The District Attorney also questioned whether section 551.143
was void for vagueness. 3' According to the District Attorney, on two
occasions his office investigated allegations that public officials had violated
section 551.143 of the Open Meetings Act and, while these investigations did
not result in criminal prosecutions, there was "substantial disagreement on the
correct interpretation of the ' statute" and "significant doubt as to the
constitutionality of the statute. "32
Thirty-two years after the enactment of section 551.143, the questions
about what meetings among public officials are permissible still linger. The
meanings of the terms "meeting" and "deliberation", as used in section
551.143, are at the heart of the confusion.33 Section 551.001 defines meeting
as "a deliberation between a quorum of the governmental body, or between
a quorum of a governmental body and another person. 34 "Deliberation means
a verbal exchange during a meeting of a quorum of a governmental body, or
between a quorum of a governmental body and another person, concerning an
issue within the jurisdiction of the governmental body. 35 Yet, section
551.143 specifically applies to members who knowingly conspire to
circumvent the act by "meeting in numbers less than a quorum for purposes
of secret deliberations.36 Because neither a meeting nor deliberations can
occur without a quorum, the statute appears to be inconsistent on its face. 7
Texas Attorney General Abbott addressed concerns about inconsistencies
in a May 18,2005 opinion.3 8 According to the Attorney General, the apparent
inconsistencies are reconcilable.39 As it is used in section 551.143, the term
meeting is not defined by the Open Meetings Act definition because section
55 1.001 of the Act defines a meeting as a noun.' In contrast, section 551.143
uses the word meeting as a verb. 4' Thus, the definition of meeting in section

30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

Tom Maness, Request for Opinion of the Att'y Gen., No. RQ-029 1-GA at 3.
Id.
Id.at 1.
TEX. GOV'T CODE ANN. § 551.143 (Vernon 2004).
§ 551.001.
§ 551.001(2).
§ 551.143(a) (emphasis added).
Tom Maness, Request for Opinion of the Att'y Gen., No. RQ-029 1-GA at 3.
Op. Tex. Att'y Gen. No. GA-0326, 3 (2005).
Id.
Id.
Id.
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551.001 is not inconsistent with the use of the word in section 551.143 and
"does not render the provision circular." 42 The Attorney General construes
section 551.143 "to apply to members of a governmental body who gather in
numbers that do not physically constitute a quorum at any one time but who,
through successive gatherings, secretly discuss a public matter with a quorum
of that body. 4 3 In other words, section 551.143 is intended to make illegal
"'a daisy chain of members the sum of whom constitute a quorum' that meets
for secret deliberations."" The Attorney General considers this construction
consistent with the definition of deliberation because "'meeting in numbers
of less than a quorum' describes a method of forming a quorum, and a quorum
formed this way may hold deliberations like any other quorum."45
In contrast, one-on-one discussions among members of a governing body
are not a per se violation of the Open Meetings Act.46 For example, simply
discussing what items need to be put on the governing body's agenda
probably does not constitute a violation of the Act. 47 Also, it appears that if
no more than two members discuss the same topic, no violation of the Act
48

occurs.

Nevertheless, with respect to Jefferson County Criminal District
Attorney's hypothetical, where one commissioner makes successive telephone
calls to another commissioner and to the county judge to urge them to vote a
certain way on an item posted for a regularly scheduled public meeting, the
Attorney General recognized that the two commissioners and the county judge
together constitute a quorum. 49 Thus, it appears that the commissioner who
made the telephone calls has "violated the statute because he seems to be
operating with the requisite culpable mental state and is in fact meeting with
a quorum of the commissioners court to secretly discuss public matters." 5 ° It
also appears that the other commissioner and the county judge might have

42. Id.
43. Id.
44. Id. at 2 (quoting Brief for the Freedom of Information Foundation to the Office of the Texas
Attorney General at 2) (filed by Joseph R. Larsen, Attorney at Law, Ogden, Gibson, White, Brocks &
Longoria, L.L.P.) (Jan. 24, 2005) (on file with the Opinion Committee).
45. Id. at 2 (quoting TEX.GOV'T CODE ANN. § 551.001(2) (Vernon Supp. 2004)).
46. West v. Brazos River Harbor Navigation Dist., 836 F. Supp. 1331, 1338 (S.D. Tex. 1993).
47. Harris County Emergency Serv. Dist. v. Harris County Emergency Corps., 999 S.W.2d 163,
169 (Tex. App.-Houston [14th Dist.] 1999, no pet.).
48. See id. at 169-70. If there are only three members on the board, as is the case with some local
governments and state agencies such as the Texas Commission on Environmental Quality, two members
constitute a quorum, and the general rule does not apply. See Op. Tex. Att'y Gen. GA-0326 at 6;see also
Texas Commission on Environmental Quality Agency Organization, available at http://www.tceq.state.
tx.us/about/organization/index.html (last modified Sept. 2, 2005).
49. Op. Tex. Att'y Gen. GA-0326, 6 (2005). A Texas Commissioners Court has five members.
TEX. CONST. art. V, § 18. Except when levying a county tax, three members of the commissioners court
constitute a quorum. TEx. Loc. GOV'T CODE ANN. § 81. 0 06(a) (Vernon 1999).
50. Op. Tex. Att'y Gen. GA-0326 at 6.
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committed a crime under section 551.143 as well, assuming there is sufficient
proof of their culpable mental state. 5' According to the Attorney General,
[A] person acts knowingly with respect to the nature of his conduct or to
circumstances surrounding his conduct when he is aware of the nature of his
conduct or that the circumstances exists. A person acts knowingly... with
respect to a result of his conduct when he is aware that his conduct is
reasonably certain to cause the result.5"
The Attorney General also addressed the constitutionality of section
551.143 because of its vagueness.5 3 According to the Attorney General, "the
activity made illegal by section 551.143 is quite definite on its face."54 A
meeting in numbers less than a quorum for purposes of secret deliberations
applies "to members of a governmental body who gather in numbers that do
not physically constitute a quorum at any one time but who, through
successive gatherings, secretly discuss a public matter with a quorum of that
body."55 The Attorney General explained that, "because section 551.143's
meaning is plain," the provision is not unconstitutionally vague.56

III. SERIAL MEETINGS AND WALKING QUORUM
The analysis in Attorney General Opinion GA-0326, examining a series
of discussions between members of a governing body, appears to be consistent
with previous Attorney General opinions and court cases on the subject.57
Though the conclusions of GA-0326 have antecedents in earlier Attorney
General opinions and court cases, the earlier opinions and cases did not so
directly deal with the criminal liability issue.5"
A. Hitt v. Mabry
In Hitt v. Mabry, the court of appeals considered the validity of a district
court's permanent injunction enjoining the President of the San Antonio
Independent School District Board of Trustees from discussing school board
business with other members of the Board by way of telephone conferences.59

51. Id. The Open Meetings Act does not provide a definition of the culpable mental state of
"knowingly" conspiring to circumvent the act. Id. at 7. Thus, the Texas Penal Code definition of
knowingly applies. Id.; TEx. PEN. CODE ANN. § 6.03(b) (Vernon 2003).
52. § 6.03(b).
53. Op. Tex. Att'y Gen. No. GA-0326 at 6.
54. Id. at7.
55. Id.
56. Id.
57. See id. at 6; see discussion infra Parts II.A-E.
58. See discussion infra Parts III.A-E.
59. 687 S.W.2d 791, 794 (Tex. App.-San Antonio 1985, no writ).
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According to the findings of fact supporting the injunction, the Board
President had on
various and repeated occasions engaged in deliberations with other
Member[s] of the Board of Trustees to discuss public business or public
policy and to arrive at a decision on public business with regard to the
[school district] by way of telephone conferences in violation of Sections
2(a) [Texas Government Code §§ 551.002 and 551.101] and 3A [Texas
Government Code §§ 551.041-.054] of the Act.'
Chief Justice Cadena's dissenting opinion questioned the appropriateness of
the injunction, arguing that there can be no meeting in the absence of a
quorum." Chief Justice Cadena wrote:
Plaintiffs alleged that the use of telephone polls was a conspiracy to
circumvent the provisions of the Open Meeting Act, but it is not a violation
of § 2, which requires that every meeting of a governmental body shall...
be open to the public. According to § 1(a), the word "meeting" means "and
deliberation between a quorum of members of a governmental body." [T]he
requirement that meetings of that body be public applies only when a quorum
is present, since in the absence of a quorum there is no "meeting. 62
Since Hitt was a civil case involving an injunction, the criminal issues were
not presented and the majority did not expressly discuss section 551.143.63
Nevertheless, the majority disagreed with Chief Justice Cadena and believed
polling members by telephone was a violation of the Open Meetings Act. 6
B. Attorney General Opinion DM-95
In 1992, the Attorney General considered whether a member of a city
council violated the Open Meetings Act when the member passed around a
letter on relevant governmental matters to other members of the governing
body, and a quorum signed the letter without first discussing it in a properly
noticed public meeting. 65 The Attorney General noted that, by drafting a letter
and presenting it to other members of the governing body, "always meeting in
numbers less than a quorum," the governing body technically avoids the Open

60. Id. Section 2 is now codified as section 551.002 and 551.101 of the Texas Government Code,
and section 3A is codified as sections 551.041 through 551.054 of the Texas Government Code. For
clarity, the section numbers of the codified Act will be used throughout this article.
61. Hitt, 687 S.W.2d at 798.
62. Id.
63. !d. at793.
64. Id. at 797.
65. Op. Tex. Att'y Gen. No. DM-95, 1 (1992).
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Meetings Act requirements.' There was no meeting to deliberate matters
within the meaning of the Act, as no verbal exchanges occurred "during a
meeting where a quorum of members is simultaneously in each other's
physical presence. '"67 Relying on Hitt v. Mabry, however, the Attorney
General determined that "the physical presence of a quorum in a single place
at the same time is not always necessary for a violation of [Texas Government
Code sections 551.002 and 551.041] to occur. ' 68 The Attorney General noted
that the legislature, when it adopted section 551.143, appeared to intend to
reach these types of deliberations without a meeting. 69 But the Attorney
General failed to address whether this type of action was criminal in nature
and what it would take for members of a governing body who circulated a
letter to be guilty of a crime under section 551.143. 70
C. Attorney General Letter Opinion DM-95-055
Three years after issuing DM-95, the Attorney General was again
presented with questions about the implications of the Open Meetings Act to
telephone conversations regarding a governmental body's business, made by
one city council member to fellow members.7' Specifically, the Attorney
General was asked, "[w]hether a member of the city council may telephone
individually a quorum of the members of the council in order to express his
views and/or concerns about public business which has not been formerly
considered by the council in an open session without violating the act?"72 The
Attorney General, while noting that members of a governmental body may
violate the Open Meetings Act even though they are not in one place at one
time, declined to answer the question because it would be up to the trier of

66. Id.at3.
67. Id.
68. Id. at 5. This Attorney General's opinion also indirectly addresses a more fundamental issue
regarding meetings of governmental bodies than the Open Meetings Act-specifically, the requirement
that governing bodies can only act as a group through a meeting of their members. Id. In 1942 the Texas
Supreme Court addressed the issue:
It is a well established rule in this State, as well as in other States, that where the Legislature
has committed a matter to a board, bureau, or commission, or other administrative agency, such
board, bureau, or commission must act thereon as a body at a stated meeting, or one properly
called, and of which all the members of such board have notice, or of which they are given an
opportunity to attend. Consent or acquiescence of, or agreement by the individual members
acting separately, and not as a body, or by a number of the members less than the whole acting
collectively at an unscheduled meeting without notice or opportunity of the other members to
attend, is not sufficient.
Webster v. Tex. Pac. Motor Transp. Co., 166 S.W.2d 75, 76-77 (Tex. 1942).
69. Op. Tex. Att'y Gen. No. DM-95-055, 5 (1995).
70. See id.
71. Id. at 1.
72. Id. This question is substantially similar to the Jefferson County Criminal District Attorney's
question. Op. Tex. Att'y Gen. No. GA-0326, 3 (2005).
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fact to determine whether any specific
behavior or pattern of behavior
73
constituted a violation of the Act.
The Attorney General was also asked whether the telephone calls
violated the Act "if all, except one, of the quorum of council members
contacted remain silent while listening to the council member's views, and the
one council member who responds merely asks 'why' in response" to
something said during the call.74 Again, the Attorney General said that
whether deliberations have taken place is a question of fact.75 The city,
relying on a Dallas court of appeals decision,76 suggested deliberations had
taken place because a "verbal exchange" is a "reciprocal giving and receiving
of spoken words," and the Act arguably did not apply when members of a
governmental body merely listened silently to another member.77 The
Attorney General did not accept that analysis because the speaker in the cited
case was a Texas Education Agency employee, not a member of the school
board.78
Although not discussed in the 1995 Attorney General opinion, the Dallas
Court of Appeal's analysis may no longer be applicable. In 1999, the Texas
Legislature amended the Open Meetings Act to expand the definition of
meeting to include a gathering of a quorum of the governmental body "at
which the members receive information... or... questions from any third
person."7 9 While the definition of deliberation was not amended to include
the "receipt of information," the definition of a verbal exchange arguably
includes the unilateral exchange of information from one member of a
governing body to another.80 Also, there could be a verbal exchange even if
it did not occur during the telephone call because the person who is listening
could "respond later in person or by return call." 81 Thus, it does not appear
from this opinion" or the 1999 amendments to the Act 83 that merely
remaining silent during the call will necessarily insulate a member of a
governing body from possible violations of section 551.143.

73. Op. Tex. Att'y Gen. No. DM-95-055 at 3.
74. Id.
75. Id.
76. Dallas Morning News Co. v. Bd. of Trs. of Dallas Ind. Sch. Dist., 861 S.w.2d 532, 537 (Tex.
App.-Dallas 1993, writ denied).
77. Id.
78. Op. Tex. Att'y Gen. No. DM-95-055 at 3.
79. Act of May 22, 1999, 76th Leg., R.S., ch. 647, § 1, sec. 551.001(4)(B)(iv), 1999 Tex. Gen.
Laws 3218 (emphasis added). The new part of the definition of meeting involving gatherings of a quorum
at which the governing body exchanges information with third parties, and does not use the term
deliberations. Id.
80. See Op. Tex. Att'y Gen. Nos. JC-0307 (2000), DM-95-055 (1995). A verbal exchange,
according to the Attorney General, includes the exchange of spoken words, but also the exchange of
written or other nonspoken words. Op. Tex. Att'y Gen. No. DM-95-055 at 3.
81. Op. Tex. Att'y Gen. No. DM-95-055 at 3.
82. See id.
83. § 1, 1999 Tex. Gen. Laws at 3218; see TEX. GOV'T CODE ANN. § 551.001(4) (Vernon 2004).
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D. Attorney General Opinion JC-0307

In 2000 the Attorney General addressed whether a criminal violation of
the Open Meetings Act occurs when a person who is not a member of the
governing body urges individual members of the governing body to vote a
certain way. 4 The Attorney General concluded that:
[A] person who acts independently to urge individual members of a
commissioners court to place an item on the commissioner court's agenda or
vote a certain way on an item on the agenda does not commit an offense,
even if he or she informs members of other members' views on the matter.8 5
The Attorney General theorized that members of a governing body could
violate the Act by using a third party to act as an intermediary to deliberate
matters of public interest outside of an open meeting. 6 Moreover, a person
who is not a member of the governing body could be charged under section
551.143 if the person, acting with the requisite intent, aids a member of the
governing body who knowingly acts to circumvent the Open Meetings Act
requirements.8 7
The Attorney General also addressed a question about whether it was
permissible for the commissioners court to circulate invoices for approval
rather than holding a meeting to approve them.88 This question is similar to
the one that was asked in Attorney General Opinion DM-95.8 9 Relying on
Attorney General Opinion DM-95, the Attorney General stated that
"approving a claim, invoice, or bill in writing constitutes deliberation of
county business within the meaning of the Act." 9 Thus, approval of these
bills or invoices outside an open meeting would violate the Act's requirements
that actions by the governmental body be taken in a properly noticed open
meeting. 9' The Attorney General further cautioned that "deliberations about
such a claim, invoice, or bill between members of a commissioners court
outside an open meeting could violate the Act's criminal provisions,"
specifically sections 551.143 and 551.144 of the Texas Government Code.92

84.
85.
86.
87.

88.
89.
90.
91.
92.

Op. Tex. Att'y Gen. No. JC-0307, 1 (2000).
Id.
Id. at 5.
Id. at 7; TEx. PEN. CODE ANN. §§ 7.01-.02 (Vernon 2003).
Op. Tex. Att'y Gen. No. JC-0307 at 1.
Op. Tex. Att'y Gen. No. DM-95, 1 (1992).
Op. Tex. Att'y Gen. No. JC-0307 at 8.
Id.
Id.

108
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E. Esperanza Peace and Justice Center v. City of San Antonio
In EsperanzaPeace & Justice Center v. City of San Antonio, a federal
district court considered whether the City violated the Open Meetings Act
when the Mayor held a series of "meetings" with and made telephone calls to
council members on the same evening to discuss the City's budget and to
obtain consensus on changes to it.93 Like other cases and opinions on which
the Attorney General relied, in Opinion GA-0326, Esperanzadoes not involve
a criminal prosecution under section 551.143.' Nevertheless, Esperanza
presents a compelling fact situation that could come within the ambit of
section 551.143."5
On the eve of budget votes, the Mayor would meet with less than a
quorum of council members in the City Manager's office.96 The Mayor also
spoke with other members on the telephone, careful to avoid a physical
quorum of the council.97 Although not ruling on any alleged criminal
violations, the court found these "walking quorums" or "serial meetings" to
violate the Open Meetings Act.98
[A] meeting of less than a quorum is not a "meeting" within the Act when
there is no intent to avoid the Act's requirements. On the other hand, the Act
would apply to meetings of groups of less than a quorum where a quorum or
more of the body attempted to avoid the purposes of the Act by deliberately
meeting in groups of less than a quorum in closed sessions to discuss and/or
deliberate public business, and then ratifying their actions as a quorum in a
subsequent public meeting. 99
Therefore, there can be no "informal" discussions of public business by a
majority of the public body."
According to these Attorney General opinions and cases, when members
of a governmental body meet in numbers less than a quorum and, through a
series of meetings or telephone calls or the circulation of documents, a
quorum of the governmental body reaches a consensus that is simply adopted
at an open meeting, there may be a violation of the Open Meetings Act and of

93. 316 F. Supp.2d 433, 471 (W.D. Tex. 2001).
94. See id.; see also Op. Tex. Att'y Gen. No. GA-0326, 4 (2005).
95. Esperanza,316 F. Supp.2d at 471; TEX. GOV'T CODE ANN. § 551.143.
96. Esperanza,316 F. Supp.2d at 471.
97. Id. Members would move in and out of the City Manager's office and wait in the reception,
while discussions of the budget continued, to avoid a quorum. On several occasions, "the City Manager
told the group that there were too many people together, and they were at risk of violating the Open
Meetings Act." Id.
98. Id. at 476.
99. Id.
100. ld. at 477.
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section 551.143 in particular.'0 ' Because none of these cases are criminal
cases, it is not entirely clear which, if any, of these serial meetings constitute
a conspiracy to circumvent the Act. Nevertheless, the Attorney General
appears to assert that the serial meeting is a threshold action that may
constitute a violation of section 551.143.102 In other words, criminal liability
for violating section 551.143 can occur when a governing body meets in serial
meetings or walking quorums.10 3 Despite this apparent reading, it is unlikely
the Attorney General intended to limit which actions could, with the requisite
culpability, be a violation of section 551.143. Case law and other Attorney
General opinions suggest there could be other instances when discussions
among less than a quorum of the members may nevertheless be asserted to
violate the Act." There is much less certainty regarding the potential for
criminal liability to be associated with these acts.
IV. OTHER TYPES OF MEETINGS OF LESS THAN A QUORUM

A. Committee Meetings
Committees are a common tool used by governing bodies to gather
information, evaluate a particular problem, and recommend strategies for the
governing body as a whole.0 5 Typically, committees are composed of less
than a quorum of the members of the governing body and may or may not
include persons that are not members of the governing body."° Some
committees at the state level, defined as governmental bodies, are subject to
the Open Meetings Act. 0 7 If these committee meetings are not properly
noticed and conducted in accordance with the Act, the committee members
run the risk of violating the Act and may even be subject to criminal
prosecution under section 551.144, which prohibits closed meetings.'0 8 The
question of concern here is whether a meeting of a local governmental
committee, particularly one that is not expressly defined as a governmental
body, can violate section 551.143.
In 2003, in Willmann v. City of San Antonio, the court of appeals
considered whether a committee that comprised less than a quorum of the City
Council of San Antonio violated the Open Meetings Act."°9 The city council

101.
102.
103.
104.

See discussion
Op. Tex. Att'y
Op. Tex. Att'y
See discussion

supra Part III.A-E.
Gen. No. GA-0326 at 5; TEx. Gov'T CODE ANN. § 551.143 (Vernon 2004).
Gen. No. GA-0326 at 5; § 551.143.
infra Part IV.A-C.

105.

See ScOrr JOSLOVE, ET. AL., OPEN MEETINGS ACT MADE EASY, http://www.oag.state.tx.us/

AGPublications/txts/2004om._easy.shtmal#toc.
106. Id.
107. § 551.001(3)(A); Op. Tex. Att'y Gen. No. JC-0060, 2 (1999).
108.

JOSLOVE, supra note 105.

109.

123 S.w.3d 469, 473 (Tex. App.-San Antonio 2003, pet. denied).
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of San Antonio appointed five of its eleven members to the Municipal Court
Committee." ° The purpose of the committee was to review potential
applicants for the municipal court judgeships and recommend individuals for
appointment and reappointment."' The recommendations of the comnittee
were typically accepted by the city council. 12 The committee did not include
any members other than the council members and none of the meetings of the
committee were held as open meetings in compliance with the Act.' " Several
municipal judges challenged the City of San Antonio's method of appointing
municipal judges and argued that the means of selecting the judges was a
violation of the Open Meetings Act." 4
The court, after examining numerous attorney general opinions and court
cases, concluded that a governmental body does not necessarily insulate itself
from the requirements of the Open Meetings Act by meeting in numbers less
than a quorum, consistent with section 551.143 of the Act. 1 5 Committees
appointed by the governmental body constituting less than a quorum of its
members may, in fact, fall within the meaning of "governmental body" if the
committee is not purely advisory and the governmental body rubber-stamps
the committee's recommendations." 6
The analytical difficulty is that Willmann assumes the city council
committee is a governmental body for purposes of the Act." 7 This is
consistent with attorney general opinions" 8 that, over the years, blurred the
statutory distinction in which the definition of governmental body specially
included state-level committees but omitted any reference to committees of
local governmental bodies." 9 A strict reading of the statute would suggest
that state agency committees are governmental bodies under the Act, while
20
committees of local entities are not.1
An early decision of the attorney general concluded that a local
governmental body was covered, apparently without recognizing the
difference in the definition as it applied to states vis-a-vis local entities.' 2 ' In
1999 the attorney general at least implicitly noted the definitional issue, but
still found that an evaluation committee appointed by the commissioners court
was a governmental body for purposes of the Act. 22 While in any criminal

110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. at 471.
Id.
Id.at 480.
Id.at 471.
Id.
Id. at 479-80.
Id. at 474, 479.
See id.
E.g., Op. Tex. Att'y Gen. Nos. JC-0060 (1999), LO-97-017 (1997), H-238 (1974).
TEX. Gov'T CODE ANN. § 551.001(3) (Vernon 2004).
See id.
Op. Tex. Att'y Gen. No. H-238 (1974).
Op. Tex. Att'y Gen. No. JC-0060, 5 (1999).
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prosecution defense counsel would almost certainly raise the issue whether the
local committee actually fell within the scope of the statute, the fact is that
there isjudicial and attorney general authority finding that local governmental
23
committees are covered. 1
If, however, a committee is itself a governmental body, then the relevant
question is the quorum of the committee. The issue is not whether the
committee violates section 551.143, because the committee circumvents the
Act by meeting in numbers less than a quorum of the parent body. 2 4 Rather,
because the committee is a governmental body under the Willmann and
attorney general analyses, notice and open meetings are required for any
discussions among the quorum of the committee. 25 Further, if the members
of the committee meet in a number less than a quorum for purposes of
circumventing the Act, then those members would be subject to potential
prosecution under section 551.143.126
In Finlanv. City of Dallas,the court similarly noted that "[a] member of
the Downtown Sports Development Committee commits a criminal offense if
he or she knowingly conspires with other Committee members to circumvent
the [Open Meetings Act] by meeting in numbers less than a quorum for
purposes of closed deliberations in violation of the [Act].'1 27 The Downtown
Sports Development Committee included five City of Dallas council members,
appointed by the Mayor for the purpose of negotiating with the owners of the
professional basketball and hockey teams regarding the continued use and
28
renovation of the city-owned sports arena and the construction of a new one.1
The court found the committee was not simply an "advisory" committee, and
thus was subject to the Act. 129 The court was not persuaded by the City's
argument that subjecting these types of closed meetings to the Act would
effectively prohibit two city council members from meeting with constituents
regarding any issue without first posting notice of the meeting.' 30 The court
countered that the meetings of the committee were not between two members
and constituents-they were between five members officially appointed to the
committee for purposes of "negotiating behind closed doors with third parties,
involving millions of dollars of taxpayer money with no public input."131

123. See discussion supra Part IV.A.
124. See Op. Tex. Att'y Gen. No. JC-0060 at 5; see also Willmann v. City of San Antonio, 123
S.W.3d 469, 473 (Tex. App.-San Antonio 2003, pet. denied). If the attorney general and the Willmann
court are incorrect in their analyses that local governmental committees are governmental bodies under
the Act, then it is likely section 551.143 will then be applicable to those members who meet in numbers
of less than a quorum in these committees.
125. See Willmann, 123 S.W.3d at 473; Op. Tex. Att'y Gen. No. JC-0060.
126. See Op. Tex. Att'y Gen. No. JC-0060.
127. 888 F. Supp. 779, 783 (N.D. Tex. 1995).
128. Id. at 782.
129. Id. at 789.
130. Id. at 785.
131.

Id.
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Thus, it appears that a committee made up of less than a quorum could
violate the Act, particularly if the committee is more than an advisory
committee.1 2 Because the relevant quorum would be a quorum of the
committee rather than of the parent body, any criminal violation may occur
under section 551.144 rather than section 551.143, and the potential
punishment is the same.'33
It is unclear when a committee becomes more than simply an advisory
committee. The power to supervise and control business is an essential
element in determining whether the committee is more than an advisory
body. 134 According to the attorney general, having committee members who
are not members of the governing body makes it less likely that the governing
body will "rubber-stamp" the committee's recommendations.' 3 5 Nevertheless,
even committees with members who are not part of the governing body may
be subject to the Act, particularly if the committee has power to act on behalf
of the governing body, such as negotiating a contract.' 36 This same analysis
is likely applicable even for other types of meetings that are less formal than
committee meetings. 37 Thus, while committees may be an efficient means
for governing bodies to gather information and to evaluate various options for
a particular problem, governing bodies would be well advised to act as if any
committee, other than ones that are purely advisory, are covered by the Act
and subject to its requirements for notice and open meetings.
B. ContractNegotiations
Contract negotiations are another type of meeting that, when involving
fewer than a quorum of members of a governing body, may violate the Act.

132. See id. at 789.
133. Id.
134. Willmann v. City of San Antonio, 123 S.W.3d 469, 474-75 (Tex. App.-San Antonio 2003,
pet. denied).
135. Id. at 475; Op. Tex. Att'y Gen. No. JC-0060, 3 (1999).
136. Willmann, 123 S.W.3d at 474.
137. The Attorney General considered whether the Open Meetings Act permitted a river authority
to hold an informational meeting that is open to only the authority's invitees. Op. Tex. Att'y Gen. No. GA0098 (2003). The meetings were not attended by a quorum of the river authority's board members. Id.
at 3. While the Attorney General determined that the meetings were not subject to the Open Meetings Act
because less than a quorum of the board attended the meeting, the Attorney General cautioned that section
551.143 provides that a person violates the Act if he knowingly conspires to circumvent the Act by
meeting in numbers less than quorum. Id. at 3-4. Based on the reasoning of the Attorney General GA0326 and other Attorney General opinions and court cases, it is likely that whether these types of meetings
violate the Act turns on the purpose of the meeting. More specifically, is the meeting purely informational,
or is the meeting intended to determine how the governing body is to act on a particular matter? This same
reasoning would apply to meetings of less than a quorum of the members met-with other governing
bodies, such as another city council, local district board, or state agency members. See TEX. GOV'T. CODE
ANN. § 551.0035(b) (Vernon 2004); Dallas Morning News Co., 861 S.W.2d 532, 536-37 (Tex.
App.-Dallas, writ denied); Op. Tex. Att'y Gen. No. JC-0308, 3 ( 2000); Op. Tex. Att'y Gen. No. JC0248, 2 (2000); Op. Tex. Att'y Gen. No. JC-0203, 4 ( 2000); Op. Tex. Att'y Gen. No. JM- 1127, 3 (1989).
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There are many government entities across the state that may not employ a
staff, or have limited resources to hire lawyers to negotiate contracts. These
entities often use board members to conduct business on behalf of the entity.
Yet, the case law and attorney general opinions on this subject appear to be
somewhat mixed.'38 In one opinion, the attorney general analyzed whether a
committee which included the county judge and a county commissioner,
appointed to negotiate the terms of a contract with an architectural firm,
violated the Open Meetings Act. 3 9 The attorney general concluded that "the
result of the negotiating process leaves no room for the commissioners' input:
the court must either adopt or reject the contract negotiated by the Evaluation
Committee."' 4 Thus, with only one more vote to adopt the privately
negotiated terms, the attorney general reasoned that the work of the committee
was "more than advisory and the commissioners court is more likely to act as
a rubber-stamp." ''
The analyses in Finlan v. City of Dallas and Willmann v. City of San
Antonio supports the attorney general's reasoning. 42 In Finlan v. City of
Dallas, the court found the Downtown Sports Development Committee
violated the Open Meetings Act by meeting in closed sessions.'43 The court
hinged its decision in part on the fact that five members of the city council, all
favoring a new arena, and the Mayor, who appointed the five, needed only two
additional votes from the remaining nine members of the council to go along
with the deal negotiated by the committee.' Thus, there was "a real danger"
that the full city council might simply rubber-stamp the decision of the five
committee members. 45 In Willmann v. City of San Antonio, the court, in
following the reasoning of Attorney General Opinion JC-0060, noted that "pro
forma public approval.. . by the City Council of matters already determined
by the Committee sitting in closed meetings" can violate the Open Meetings
Act and specifically section 551.143.'" These cases suggest that members,
in numbers of less than a quorum, may violate the Act by negotiating
contracts or other agreements outside the public eye, particularly if any
14
negotiated deal is likely to be rubber-stamped by the quorum. 1
Interestingly, whether a meeting of less than a quorum rises to the level
of a violation of the Act, particularly of section 551.143, may turn in part on
the size of the governing body and how many members are needed to "rubber-
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See supra note 130 and accompanying text.
Op. Tex. Att'y Gen. No. JC-0060, 4 (1999).
Id.
Id.
Finlan v. City of Dallas, 888 F. Supp. 779 (N.D. Tex. 1995); Willmann, 123 S.W.3d at 469.
Finlan, 888 F. Supp. at 785-86.
Id.
Id. at 785.
Willmann, 123 S.W.3d at 475-76, 480.
See id. at 477.
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stamp" the decision. In the Finlan case, five of the fifteen City of Dallas
council members on the Downtown Sports Development Committee favored
a new arena, as did the Mayor.'48 Therefore, the committee members would
only need to get two votes from the remaining nine to accept any contract that
they may negotiate.' 4 9
In Willmann, the committee of five council members needed only one
vote out of the remaining six for the recommendations of the committee to be
ratified by the council.' ° Similarly, a committee with two county
commissioners only needs one vote out of the remaining three to have any
contract negotiated by the committee accepted."'5 Conversely, in the United
States v. City of Garlandcase, only two of the nine city council members were
to participate in negotiations-five members of the council constituted a
quorum.'52 The two members participating in the negotiations would need to
convince at least three out of seven remaining members to vote for the
settlement they negotiated.' 5 3
Thus, whether members in numbers less than quorum may negotiate a
contract, settle a case, or work through a closed meeting of a committee may
largely depend on how many of the group participate. With a larger number
of the total members participating, it appears less likely the group will be an
advisory group.' 54 This "numbers analysis," however, has little applicability
155
to five-member boards where three members constitute a quorum.
Nevertheless, whether the actions of the group constitute a violation of section
551.143 depends on whether members knowingly met in a group of less than
a quorum to circumvent the requirements of the Act. 156 Further, while the
cases may suggest some committee meetings violate the Act, it may be
difficult to find that these instances are clearly covered by the criminal statute.
C. Legislative Actions and Actions by State Agencies
When the Texas Legislature passed the Open Meetings Act, it
57
specifically made the Act applicable to the legislature and to state agencies. 1
A "governmental body" includes boards, commissions, departments,
committees, or agencies of the executive or legislative branches that are

148. 888 F. Supp. at 785-86.
149. Id.
150. 123 S.W.3d at 471.
151. Op. Tex. Att'y Gen. No. JC-0060, 4 (1999).
152. 124 F. Supp. 2d 442,445 (N.D. Tex. 2000).
153. Id.
154. Finlan,888 F. Supp. at 785-86.
155. See Willmann v. City of San Antonio, 123 S.W.3d 469, 471 (Tex. App.-San Antonio 2003
pet. denied).
156. See supra note 98 and accompanying text.
157. TEx. GOV'TCODE ANN. § 551.001(3)(A) (Vernon 2004).
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directed by one or more appointed or elected members.
goes on to state:

58

Section 551.003

[T]he legislature is exercising its powers to adopt rules to prohibit secret
meetings of the legislature, committees of the legislature, and other bodies
associated with the legislature, except as specifically permitted in the
constitution.159
How and when section 55.143 applies to meetings of less than a quorum of the
members of the Texas Legislature or state agencies has not been addressed in
cases or Attorney General opinions. When the Open Meetings Act was
amended in 1973, there were concerns among some of the legislators about
the applicability of the Act to the Legislature."6 House Representative Kay
Bailey,16 ' speaking to the Houston Post, said that "Now ...two members of
the legislature can get together and discuss a bill. Under the proposal they
would be subject to prosecution."'16 2 As recently as the 2005 Regular
Legislative Session, Representative Toby Goodman expressed concern about
the applicability of section 551.143 to legislative actions.'63 Specifically, he
was concerned that legislators would violate the Act when asking other
members how they intend to vote on a particular bill, hold caucus meetings,
or pass around poll sheets."
Arguably, the application of the Open Meetings Act to the Texas
Legislature is unconstitutional. Article III, Section 16 of the Texas
Constitution provides that "[tihe sessions of each House shall be open, except
the Senate when in Executive Session."'165 But Article III, Section 11 of the
Texas Constitution also states that "[e]ach house may determine the rules of
its own proceedings."'" Thus, the Texas Constitution grants each chamber
autonomy over its proceedings and how it conducts its meetings, which is also
the subject of the Open Meetings Act. 67 However, for the Open Meetings Act
to be effective, it had to pass both chambers and had to be signed by the
governor. The application of the Open Meetings Act arguably infringes on the
ability of each chamber to determine its own rules for proceedings.
Setting aside the potential constitutionality issues with the applicability
of the Open Meetings Act to the Texas Legislature, the same analysis
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Id.
§ 551.003.
Hearing on Tex. H.B. 305, supra note 22.
House Representative Kay Bailey is now United States Senator Kay Bailey Hutchison.
Jim Craig, LegislatorsSay DefinitionHurdle ForMeetingBill, HOUSTON POST, Jan. 22,1973.
Hearing on Tex. H.B. 305, supra note 22.
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TEx. CONST. art. III, § 16.
TEX. CONST. art. III, § 11.
See supra note 10 and accompanying text.
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applicable to meetings of less than a quorum of city councils, district boards,
and county commissions is likely applicable to meetings of less than a quorum
of the Texas Legislature. Thus, if the members of the legislature meet in
closed sessions in groups less than a quorum to deliberate public business, and
then the legislature or legislative committee ratifies the group's actions as a
quorum in a subsequent public meeting, the members have arguably violated
the Act and section 551.143.
With respect to state agencies, section 2001.061 of the Administrative
Procedures Act states that a "state agency member may communicate ex parte
with another member of the agency unless prohibited by other law."' 16 1 In
Acker v. Texas Water Commission, the court of appeals considered whether
section 2001.061 allowed a state commission to deliberate privately about
matters before the commission. 169 The court stated that section 2001.061
could be "harmonized with the Open Meetings Act by allowing a state
commission's members to confer exparte, but only when less than a quorum
is present."' 70 This analysis seems to contradict section 551.143, which was
not addressed or analyzed by the court.' 7 ' Nevertheless, it is unlikely that the
legislature intended to gut section 551.143 when it adopted section 2001.061.
Thus, as with other boards and councils, it is likely that members of state
agencies are prohibited from using walking quorums, serial meetings,
telephone calls, or committees of less than a quorum for the purpose of
deliberating public business secretly.
VI. CONCLUSION
The Jefferson County Criminal District Attorney implicitly raised a key
concern: which meetings of less than a quorum can potentially be viewed as
an attempt to circumvent the Act. 7 2 Certainly, a bright-line rule, such as the
one proposed by Representative Goodman, would delineate for members of
governing bodies what types of meetings with other members were
permissible and which could potentially violate the Act. 173 While the
Attorney General in Opinion GA-0326 did not establish a bright-line rule, he
nevertheless made it clear that serial meetings and walking quorums violated

168. TEx. Gov'T CODE ANN. § 2001.061 (Vernon 2004).
169. 790 S.W.2d 299, 301 (Tex. 1990).
170. Id. at 301.
171. See id.
172. See Op. Tex. Att'y Gen. No. GA-0326, 1 (2004).
173. Hearing on Tex. H. B. 305, supra note 22. House Bill 305, as proposed by Representative
Goodman in the 79th Regular Legislative Session, would have allowed members of a governmental body
to meet in numbers of less than a quorum to discuss public business if (1) the discussions were limited to
exchanging information with the members present, or receiving or giving information to employees or
officers of the governmental body; (2) no action was taken by the members present on the public business
discussed; and (3) the content of the discussions were not privately shared or discussed with other
members not present before the information was shared with a quorum at an open meeting.
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the Act, and with the requisite mental state, such violations could result in
criminal sanctions under section 551.143.171 What remains unclear is when
meetings of less than a quorum, such as committee meetings where there is
no walking quorum, cross the line. Arguably, with committees the rule may
depend on whether the parent governmental body is a state agency as a
opposed to a local government. At this point, without further guidance, it
appears that meetings of less than a quorum that do not involve walking
quorums or serial meetings could be considered to violate the Act, particularly
where the recommendations of the small group are susceptible to "rubberstamping" by the remaining members.

174.

Op. Tex. Att'y Gen. No. GA-0326 at 5, 7.

