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On March 26, 2004, President George W. Bush announced his
Administration's economic policy goal for making affordable access to
competitive broadband technology universally available by the year 2007.
Broadband over power lines (BPL) is one of the most promising new
technologies that is being used to accomplish this goal. In fact, one week prior
to the President's speech, the Federal Communications Commission (FCC)
issued a Notice of Proposed Rulemaking for Broadband Power Line Systems,2
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a rule that, on the day it was adopted, was haled by an unprecedented Joint
Statement of the Chairman of the FCC and the Chairman of the Federal
Energy Regulatory Commission.3 The Joint Statement urged the ubiquitous
and rapid deployment of BPL technologies, the cooperation of policymakers
at all levels to promote a minimally intrusive policy framework for BPL
technologies, and the continued development of new technologies to provide
additional competitive broadband options that will improve the power supply
system's security, reliability, and efficiency.4 Texas legislators were the first
to act on this edict, adopting a comprehensive BPL regulatory structure in
2005.'

This review outlines the steps that have been taken to deploy BPL
technology in Texas and elsewhere. Part I is a basic technical description of
BPL services. Part 1I focuses on the federal oversight of BPL technology,
including a description of the FCC rulemaking for BPL and a discussion of
how the Supreme Court's decision in National Cable and Telecommunications
Association v. Brand X Internet Services may have provided answers to some
of the regulatory questions raised by BPL. Part m1 describes the legislative
approach taken in Texas to allow for the development of BPL services and
outlines various deployment projects and plans for BPL in Texas, and Part IV
describes how BPL technology is developing outside of Texas.

I. WHAT IS BPL TECHNOLOGY? 6

BPL technology, also referred to as power line communication, is a
comparable alternative to traditional high-speed technologies currently used
to access the internet. In contrast to accessing the internet through
infrastructure such as cable lines or telephone fiber optics, BPL systems
employ electric utility infrastructure to achieve the same goal.7 In addition to

3. Press Release, Michael K. Powell, Chairman, FCC, & Pat Wood, Ill, Chairman, FERC, Joint
Statement on Broadband Over Power Line Communications Services (Oct. 14, 2004) [hereinafter Joint
Statement] (on file with Journal).

4. Id.
5. See discussion infra Part III.A.
6. The following description of BPL technology is not meant to serve as a detailed explanation of

the technology from an engineering perspective, but is designed to give the reader a simple understanding
of the technology in order to understand the legal issues presented by future BPL deployment.

7. Notice of Inquiry In the Matter of Inquiry Regarding Carrier Current Systems, including
Broadband Over Power Line Systems, F.C.C. 03-100 (Apr. 28, 2003), ati 3. There are two forms of BPL
technology, "In-House BPL" and "Access BPL." Id. at 5. In-House BPL uses the electrical outlets
available in rooms of a building to transfer information between computers and between other home
electronic devices, allowing consumers to have the ability to readily implement communications local area
networking and other forms of "smart" technology with a certain location. Id. In-House BPL uses a
building's electrical infrastructure only and uses a different form of communications medium to get the data
to the building. Id. Access BPL also uses electrical outlets in rooms of a building, but utilizes medium
voltage transmission and distribution lines to get the data to the building. Id. Access BPL provides high
speed internet access and other broadband services to homes and provides electric utility companies with
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providing another competitive platform for broadband internet services to
consumers, BPL also provides electric utilities with enhanced services
associated with operations such as metering and system management, which
can improve customer service and cost.8 While BPL technology does provide
an additional alternative to digital subscriber lines (DSL), cable modem-
services, and other high speed internet technologies, the real advantage with
the implementation of BPL, from a broadband access perspective, is the ability
to provide broadband internet services to communities that do not have the
necessary telephone or cable infrastructure in place to currently receive
broadband service.9 Further, unlike cable and DSL services, which both
require expensive system and equipment upgrades, BPL requires few upgrades
to the actual transmission grid, making BPL theoretically cheaper to deploy.'°
This may allow electric utilities and their partners to capitalize on their
existing relationships with customers and their widespread networks to make
BPL systems more profitable than traditional broadband technologies.

[C]ommunication [using BPL technology] is accomplished by overlaying
digital equipment at certain points along an electric power distribution
network. [T]hree components of an electric power distribution network are
directly involved. The first is a medium voltage line, carrying typically 1000
to 40,000 volts, over which an electric utility brings power from a substation
to a residential neighborhood."

At some point along a medium voltage line, a connection is made to a
telecommunications network.'2 "This point of connection may be at a power
station or at an intermediate point between substations." 3 "The second
component is the bypass of a low-voltage transformer in the residential
neighborhood [or cluster of buildings] that steps down the line voltage to
220/110 volts for residential use."' 4 Close to the distribution point to a
neighborhood or cluster of buildings, "a coupler or bridge circuit module is
installed to enable the transfer of high-frequency digital signals across a low-
voltage distribution transformer."'' 5 This is necessary due to the fact that a
low-voltage distribution transformer is a poor conduit for high-frequency

a means to more effectively manage their electric power systems. Id. When referring to the term "BPL"
in this article, the authors intend for that to mean Access BPL

8. Id. at 19.
9. Id. at 13.

10. Patricia Moloney Figlioa, Broadband Over Powerlines: Regulatory and Policy Issues, CRS
Report RL32421 (Feb. 4, 2005), at 2-3 (on file with Journal).

11. Notice of Inquiry, supra note 7, at 13. The description provided is a typical example of the
manner in which a BPL system operates. See id.

12. Id. at 13.
13. Id. at 14.
14. Id. at 13.
15. Id. at 14.
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digital signals, as it is intended to conduct sixty hertz (Hz) signals, the typical
frequency of electricity.' 6 The third component of an existing power
distribution system utilized in a BPL system is the low voltage distribution
infrastructure extending from the transformer to electrical outlets in the
buildings, including the exterior service cable from the transformer, the circuit
breaker panel, and a building's interior wiring. 7 In the various approaches to
the use of the third component, sometimes referred to as the "last-mile
solutions" for BPL, some companies carry a signal with the electricity on the
power line, utilizing the infrastructure described, while others put wireless
links on distribution poles to send the data into homes avoiding utilization of
the third component.' 8 Ultimately, the signal is received by a power line
modem that plugs into the wall and the modem sends the signal to a
computer. 19

IX. FEDERAL OVERSIGHT OF BPL SERVICES

The federal policy goals regarding BPL promote minimal regulatory
restrictions on BPL deployment, in an effort to make broadband services more
universally available and also to increase competitive choices for customers.20

The Energy Policy Act of 2005, while it does not directly address BPL, may
indirectly encourage the deployment of BPL by requiring advanced metering
information, which is easiest to obtain through the use of BPL technology.2'

The challenge for the President and Congress in implementing these policies
is that the regulatory structure for BPL will be provided in large part by state
legislators and public utility commissions.22 This challenge could result in
widespread deployment of BPL in some jurisdictions and extremely limited

16. Id. at 1 14, n.23. While broadband data transmission has not officially been designated a
specific portion of the electromagnetic spectrum, there are reports that BPL will be designated a band
somewhere between 1.7 and 88 megahertz (MHz). See id. at 115.

17. Id. at 13.
18. Id.
19. Id.
20. See, e.g., Joint Statement, supra note 3. ("Policymakers at all levels should coordinate their

efforts to promote a minimally intrusive policy framework for [BPL] technologies."); see also Figlioa, supra
note 10, at 1.

21. See Energy Policy Act of 2005, tit. 12 § 1252, 42 U.S.C. § 15801 (2005). The Energy Policy

Act encourages smart metering and demand response that can be provided most easily through BPL
technology. Id. In addition to traditional internet access, BPL technology can provide enhanced data

services for the electric network itself, such as electricity outage detection, home energy management,
distribution transformer analysis, demand-side management, safety checks for isolated circuits, power
quality monitoring, phase loss detection, line testing, and supervisory control and data acquisition (SCADA),
among others. Id; see also Figlioa, supra note 10, at 13.

22. See The Nat'l Ass'n of Regulatory Util. Comm'rs, Report of the Broadband Over Power Lines

Task Force (Feb. 2005), at http:llwww.naruc.orglassociationsl1773/fileslbplreport-0205.pdf (last visited

Feb. 4, 2005).
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deployment in others.2" Even though federal oversight will be limited, the
FCC and the Unites States Supreme Court have weighed in on specific issues
concerning BPL.

A. Federal Communication Commission's Rules Governing BPL

The FCC's highly-contested25 BPL Rule was adopted on October 14,
2004.26 The BPL Rule attempts to balance the concern with localized radio
frequency interference caused by "signal leakage" from power line
transmissions operating in the same frequency band as other licensed radio
systems, and the desire to implement an attractive regulatory platform for
investment and broad deployment of BPL services.27

First, the BPL Rule defined "Access BPL" and "In-House BPL," imposed
the existing radiated emission limits for Access BPL systems, and exempted
Access BPL from all other emission limits. 2  The FCC did not make any
decisions on the regulation of emission limits for In-House BPL, noting that
no final recommendation had been adopted by the International Electro-
technical Commission on emission issues; however, the order did adopt its
measurement guidelines as applicable for In-House BPL and Carrier Current
Systems in addition to Access BPL systems.29

Regarding the frequencies on which BPL is allowed to operate, the BPL
Rule established a list of excluded frequency bands, within which BPL
operators must avoid transmissions." The FCC developed these excluded
frequencies to protect public safety systems, including national defense,
maritime distress and safety, aeronautical navigation and communications,
emergency response, radio astronomy, and others.3' In addition, it established
exclusion zones with additional excluded frequency ranges near sensitive
operations areas.32 The BPL Rule also imposed a requirement on Access BPL

23. See id.
24. See discussion supra Part .A-C.
25. The FCC received over one thousand comments and replies in response to its proposed

rulemaking. See Report and Order, (nfra note 26, at 6. One of the primary and most active opponents of
BPL deployment, in general, and the FCC's rulemaking, in particular, is the ham radio operator community,
which is concerned about frequency interference that could be caused by BPL. See id. at 10-13.

26. See Report and Order, Amendment of Part 15 Regarding New Requirements and Measurement

Guidelines for Access Broadband over Power Line Systems, FCC 04-245 (Oct. 14, 2004) (amending 47
C.F.R. 15.3(ff) and (gg), 15.15(b), 15.31(f)(5), 15.37(m), 15.101(a), 15.601,15.603,15.605,15.607,15.609,
15.611, 15.613, 15.615 (2005)) [hereinafter Report and Order]. The FCC did not adopt one separate "Rule"
for BPL services, but rather amended several existing rules to accommodate BPL technology. See id. For
readability, this review refers to the amendments as the "BPL Rule."

27. See id. at 7,11.
28. See id. at 18.
29. See id. at 49-50.
30. See id. at 23-24.
31. See id. at 23-24.
32. See id.
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system operators to notify public safety agencies in the areas of their intended
deployment of BPL services prior to initial operation.33 But the FCC rejected
the proposal to establish "BPL-Free zones" around airports, military bases,
hospitals, police stations and fire stations, as requested by some commenters. 4

Next, the BPL Rule addressed a BPL operator's ability to mitigate
interference.3 ' The FCC adopted requirements that BPL operators have the
capability to modify their system's performance to mitigate or avoid potential
harmful interference and the capability to deactivate specific units found to
actually cause harmful interference.36 The BPL Rule did not, however, impose
any additional requirements for responding to interference complaints.37

Section 15.5(c) of the FCC's rules provides that parties who believe they are
experiencing interference from an unlicensed device must first bring the matter
to the attention of the operator; then, if the interference is not resolved, the
party may seek intervention from the FCC.38

The FCC implemented procedures requiring the BPL industry to establish
a centralized, publicly accessible Access BPL notification database to maintain
complete, accurate, and timely records of FCC-mandated information.39 The
rules require each BPL operator to provide advanced notice to the database
manager with: (1) the name of the BPL provider; (2) the frequencies on which
it will operate; (3) the postal zip codes served by the operation; (4) the
manufacturer and type of BPL equipment being used; (5) the point of contact
for interference resolution; and (6) the proposed or actual date of BPL
operation.' The information required from BPL operators is fairly minimal
to protect any sensitive data associated with their BPL systems, but the rules
are intended to provide licensed communication operators with the necessary
information to resolve interference problems quickly.4' The FCC made clear
in its Report and Order, however, that non-public safety licensed
communication operators complaining about frequency interference must first
take reasonable steps to confirm that they are experiencing interference rather
than a receiver system malfunction, and that the source of interference is
located outside its own premises.42

Next, the FCC established measurement guidelines that BPL operators
must use to test their systems to ensure that the BPL systems and their
individual components, such as couplers, injectors, extractors, repeaters and

33. See id. at 67.
34. See id. at 25.

35. See id. at 31.
36. See id. at 27.
37. See id. at 31.
38. See id.
39. See id. at 36-37.
40. See id. at 37.
41. See id.

42. See id. at 38.
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boosters, are operating within the FCC emissions limits. 43 The BPL Rule also
imposed an equipment authorization program, which requires that BPL
equipment be tested either by the manufacturer or by an independent test
laboratory to ensure that it complies with certain technical requirements."

Finally, the BPL Rule grandfathered exiting BPL operators and exempted
them from complying with the new equipment qualification requirements, as
long as those systems were not causing harmful interference.45 The rules also
provided an eighteen-month transition period for BPL equipment
manufacturers to continue producing and selling existing equipment, while
modifying their products to meet the new qualifications.6

Perhaps more interesting than what the FCC rules amendments require
are the issues the FCC did not address. The FCC, as Commissioner Michael
J. Copps criticized, did not directly address some of the more tricky regulatory
issues, like universal service fees, disabilities access, Emergency 911, pole
attachment agreements, competition protections, and methods for preventing
cross-subsidization between electricity providers and BPL providers.47 The
FCC also failed to provide any direction to states on the regulation of BPL
services."

B. Regulatory Hurdles for BPL

In addition to the problem of potential frequency interference-the main
issue addressed by the FCC' s rules-a number of regulatory questions remain
that are potential obstacles for deploying BPL. First, attachments of
equipment to a utility's poles are typically subject to regulation by the FCC or
by the individual states, if they choose to regulate pole attachments.49 While
deployment of BPL will necessarily require access to utility poles and wires,
the Federal Pole Attachment Act applies only to attachments by entities that
provide cable television services or telecommunications services.50 When the
Pole Attachment Act applies, utilities must provide qualifying entities with
non-discriminatory access to their poles and similar facilities.5' Thus, if third
party providers of BPL are qualifying entities under the Pole Attachment Act,
utilities would be obligated to provide non-discriminatory access to all BPL

43. See id. at 38-39.
44. See id. at 51-52.
45. See id. at 54.
46. See id.
47. See id. at 82.
48. See id.
49. See 47 U.S.C. § 224 (2000). Texas utilities are subject to the Federal Pole Attachment Act. See

id.
50. § 224(a)(4).
51. § 224(f)(1).
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providers.5 2 Likewise, under the Federal Communications Act,53 as amended
by the Telecommunications Act of 1996,54 entities found to be "telecommuni-
cation services" providers by the FCC are subject to common carrier
requirements that require them to provide open access to parties wanting to
provide broadband services.55

A second significant issue is the cost and revenue allocation for BPL and
the potential for cross-subsidization.56 Under any of the current BPL business
models, the electric utility, a regulated entity, will incur some BPL-related
expenses and receive some BPL-related revenue. State utility commissions
must determine how to allocate these costs and revenues in the electric utility's
regulated rates so that customers are not subsidizing the provision of BPL
services in their electric rates.58 State utility commissioners must also ensure
that BPL providers are not, conversely, subsidizing the provision of basic
electric services, but are receiving all of the appropriate revenues attributable
to their competitive services.59 For example, if a distribution line is upgraded
in part so that BPL services can be provided in a certain location, the utility
commission would have to decide what portion of those costs should be borne
by the rate-payers, who typically pay for line upgrades that are necessary for
reliability purposes, and what portion should be borne by the BPL provider as
the cost of providing a competitive service to its customers. A separate but
similar problem exists for the possibility of cross-subsidization between an
electric utility and a BPL provider if the BPL provider is an affiliated
company. 60 For example, using the same hypothetical facts, the utility
commission would also have to decide whether the labor costs for installing
the upgraded distribution line were appropriately allocated between the utility
and the BPL provider.

A third potential obstacle for BPL deployment involves the necessity for
attaching BPL equipment and operating the system in the easements and
rights-of-way acquired for electricity services. 61 Landowners and franchising

52. See discussion supra notes 49-51 and accompanying text.
53. 47 U.S.C. § 609 (2000); P.L. No. 73-416; 48 Stat. 1064 (1934).
54. P.L. 104-104; 110 Stat. 56 (1996).
55. See id.; see also discussion infra Part ll.B (discussing the status of both of these issues for

broadband internet service providers and the material affect of the Supreme Court's Brand X decision).
56. See Report and Order, supra note 26, at 54 (Separate Statement of Michael J. Copps, Comm'r,

FCC, approving in part, dissenting in part); see also Powering the Broadband Market in 2005 and Beyond:
Views on the Emergence of Broadband Over Power Line Technology, New Millennium Research Council
(Feb. 2005), p. 10, http://www.thenmrc.org/archive/bplreportO22405.pdf; Angel M. Cartagena, Jr.,
Broadband Over Powerlines, Edison Electric Institute's Electric Perspectives (Mar./Apr. 2004), http://www.
eei.org/magazineleditorialcontent/nonav_stories/2004-03-01-Broadband.htm.

57. See Report and Order, supra note 26, at 54; infra note 58 and accompanying text.
58. See Report and Order, supra note 26, at 54.
59. See id.
60. See id.
61. See Nat'l Ass'n of Regulatory Util. Comm'rs, NARUC Winter Meetings: Report of the

Broadband Over Power Lines Task Force (Feb. 2005), at 25, http://www.telecomweb.com/readingroom/
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authorities may challenge a utility's right to operate a BPL system in the
existing rights-of-ways without either acquiring additional approval, or
renegotiating franchise fee arrangements.'

C. The Brand X Case

Some of these regulatory issues may have been resolved by the United
States Supreme Court in its June 2005 decision, National Cable &
Telecommunications Ass'n v. Brand X Internet Services, in which the Court
considered the treatment of broadband internet service under the Federal
Communications Act.63

In 1980, the FCC issued a seminal order, referred to as Computer II,
governing the regulation of computer-based services under the Communi-
cations Act.' In the Computer II order, the FCC created a distinction between
"basic" services, which were regulated and would continue to be subject to
common-carrier requirements, and "enhanced" services, which would not be
subject to common-carrier regulation.65 This distinction was codified in the
Telecommunications Act of 1996 (1996 Act), which amended the Communi-
cations Act and distinguished between regulated telecommunication service
and unregulated information service.66 The Brand X case addressed the
question of whether broadband internet services delivered via cable modems
should be classified as telecommunications services or information services
under the 1996 Act.67 The distinction is an important one to industry players
since telecommunication service providers charge "just and reasonable,
nondiscriminatory rates to their customers, [must] design their systems so that
other carriers can interconnect with their communications networks [on a
nondiscriminatory basis] ... and [must] contribute to the federal 'universal
service' fund. '68 Information service providers, on the other hand, are not
subject to those mandatory regulations, and thus, could have a competitive
advantage in providing similar services.69

The 1996 Act defines telecommunications service as "the offering of
telecommunications for a fee directly to the public, or to such classes of users

NARUCLooks_AL.Broadband_OverPowerines.pdf.
62. See id.
63. 125 S. Ct. 2688 (2005).
64. In re Amendment of Section 64.702 of the Commission's Rules and Regulations (Second

Computer Inquiry), Final Decision, 77 F.C.C.2d 384 (1980) [hereinafter Computer Il].
65. Id. at 387. While "enhanced" services used regulated communications services, the use of

regulated services did not subject the enhanced services to regulation. See Carl Kandutsch, FCC and Brand

X Internet Services (pt. 2), Broadband Properties 38, 40 (Feb. 2005), available at http://broadbandproperties.
com/2005issues/febO5issuesflhe_Law_Kandutsch.pdf.

66. 47 U.S.C. §§ 153(20), (46) (1997).

67. Brand X Internet Servs., 125 S. Ct. at 2696.

68. Id. at 2696.
69. See id.
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as to be effectively available directly to the public, regardless of the facilities
used."7 Telecommunications service providers also qualify for non-
discriminatory access to utility poles under the Pole Attachment Act.7 The
1996 Act defines "information service" as

the offering of a capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information via
telecommunications, and includes electronic publishing, but does not include
any use of any such capability for the management, control, or operation of
a telecommunications system or the management of a telecommunications
service.72

Information services are not subject to open access requirements, though the
FCC retains the authority to regulate them."

The Brand X case arose as an appeal from the FCC's ruling that cable
broadband internet services were information services under the
Communications Act.7' The Ninth Circuit Court of Appeals heard the appeal
and vacated the FCC's declaration that cable modem service was not a
telecommunications service.75 The primary issue before the Supreme Court
was whether the FCC's conclusion that cable broadband internet services were
not telecommunication services-and thus exempt from mandatory common-
carrier regulations-was a lawful construction of the Communications Act.76

70. 47 U.S.C. § 153(46). The 1996 Act defines telecommunications as "the transmission, between
or among points specified by the user, of information of the user's choosing, without change in the form or
content of the information as sent and received." § 153(43).

71. § 224(0(1).
72. § 153(20).
73. §§ 151-61.
74. See Brand X Internet Servs., 125 S. Ct. at 2698.
75. Brand X Internet Serv. v. FCC, 345 F.3d 1120, 1129 (9th Cir. 2003). The Ninth Circuit

concluded that the two components of cable modem service are separable into two distinct services for the
following regulatory purposes: (1) internet-enabled service; and (2) the "pipeline" through which those
services are provided. Id. Like telephone companies that offer both telecommunications services (a phone
line) and information services (internet access via DSL), cable companies offer telecommunications services
(a cable line) and information services (internet access via cable modem). Id. at 1132. The Ninth Circuit
concluded that cable modem services should be regulated in the same manner as telephone companies
offering DSL. Id.; see also Kandutsch, supra note 65, at 42.

76. Brand X lnternet Servs., 125 S. Ct. at 2700. The outcome of whether cable broadband services
were classified as telecommunications services or information services was not of much import to the
Supreme Court, which was more concerned with whether the Commission's authority to interpret the
Communications Act allowed it to decide the issue contrary to a prior interpretation by the Ninth Circuit
Court of Appeals in the case AT&T v. Portland, 216 F.3d 871, 880 (9th Cir. 2000). Id. at 2699. The court
held that the Commission did have the authority to interpret the statute differently than the Court of Appeals'
interpretation, because the statute was ambiguous: "Only a judicial precedent holding that the statute
unambiguously forecloses the agency's interpretation, and therefore contains no gap for the agency to fill,
displaces a conflicting agency construction." Id.
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1. The Brand X Arguments and Holding

The Supreme Court overturned the Ninth Circuit's decision and reinstated
the FCC's interpretation that cable broadband internet services are not
telecommunications services." The FCC describes telecommunications
service as "transparent in terms of its interaction with customer supplied
information;" in other words, they are "pure" transmission services.7" The
FCC distinguishes between basic and enhanced services and does not apply
common-carrier regulation to providers that offered enhanced services over
telecommunications facilities that they did not themselves own.79 Thus, the
FCC's decision to classify cable broadband internet services as information
services was consistent with its prior interpretation classifying internet service
providers that leased, rather than owned, their transmission facilities as
information service providers8s

The majority defended the FCC's interpretation, which focuses on the
end-user's perspective.8' The FCC has long held that whether a service
includes telecommunications "tur[ns] on the nature of the functions the end
user is offered," not on the type of facilities used.82 From a consumer's point
of view, telecommunications service gives the customer the ability to make
phone calls; information services provide access to the Internet. 3 Seen from
the consumer's point of view, cable modem companies do not offer
telecommunications service, because the consumer always uses the high-speed
cable wire in connection with his internet access, and the transmission of the
information is but a "necessary component" of that internet access.'

The Court explained that the product a company "offers" is commonly
understood to be what the consumer perceives is the finished product, rather
than a collection of the individual parts that make up the product.8 5 Thus, the
Court reasoned, car dealerships offer cars, but generally do not offer the
components that comprise the car, such as the engine or the chassis.8 6 In the
same way, it is reasonable to deduce that the service offered as cable
broadband includes a single product of internet access combined with the

77. Id. at 2720.
78. Id. at 2697 (quoting Computer 11, supra note 64, at 420).
79. See id. at 2706.
80. See id.
81. Id. at 2692.
82. In re High-Speed Access to the lnternet Over Cable and Other Facilities, 17 F.C.C.R. 4798,

4822 (2002) (emphasis in original).
• 83. Id. Persons familiar with Voice over Internet Protocol (VOIP) technology, which provides

telephone communications through the interet, can see the pitfall looming for this logic. This subject is
best left for another discussion. See 47 U.S.C. §§ 153(47), (20).

84. Brand X Internet Servs., 125 S. Ct. at 2703.
85. Id. at 2704.
86. See id.

2006]



TEXAS TECH ADMINISTRATIVE LAW JOURNAL

transmission of information over the wires that enables the internet access to
be useful.87

There is an analytical problem with the FCC's interpretation: providing
information services necessarily entails the use of telecommunications service,
which can be reasonably distinguished as part of the internet service provider's
offer.88 Practically speaking, a cable modem company, just like a telephone
company providing DSL broadband service, provides the consumer with both
applications and functions (information services), and access to the cable line
(telecommunications service).

Justice Scalia, in dissent, likened the cable modem company to pizza
delivery. 9 He reasoned that if a customer called a pizzeria to ask if they
offered delivery,

Both common sense and common 'usage' . . . would prevent them from
answering: 'No, we do not offer delivery-but if you order a pizza from us,
we'll bake it for you and then bring it to your house.' ... '[E]ven though we
bring the pizza to your house, we are not actually 'offering' you delivery,
because the delivery that we provide to our end users is 'part and parcel' of
our pizzeria-pizza-at-home service and is 'integral to its other capabilities.'"

Scalia's point was that, although a pizzeria does not offer a separate
delivery service without the purchase of a pizza, it would be unreasonable to
say that the pizzeria does not offer delivery.9' Likewise, because a cable
modem company offers telecommunications services only with the purchase
of information services does not mean the cable modem company does not
offer telecommunications service.92

Since the Court held the FCC had the authority to interpret ambiguous
portions of the 1996 Act, the FCC's reasonable determination was upheld.93

According to the FCC, cable modem companies offer information services in
the form of interet access via telecommunications.' But they do not offer
telecommunications services under the Communications Act.95 Thus, as
confirmed by the Court's holding, cable modem companies are not subject to
common-carrier regulations set out in the 1996 Act.96

87. See id. at 2705.
88. See id. at 2714-15 (Scalia, J., dissenting).
89. ld. at 2714.
90. Id. at 2714.
91. See id.
92. See id. at 2714-15.
93. See id. at 2702.
94. Id. at 2703.
95. See id. at 2698.
96. Id. at 2691.
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Importantly, the Court noted that the FCC is not bound by its own
interpretation of the 1996 Act.97 An agency always retains discretion to
change its interpretation of ambiguities in the statute it implements.98 The
agency "must consider varying interpretations and the wisdom of its policy on
a continuing basis."' ' Thus, nothing prevents the FCC from changing its
current interpretation of the Communications Act as the regulation of other
broadband technologies are considered, or revisited."°° In fact, following the
Brand X decision, the FCC reconsidered its application of the 1996 Act to DSL
providers and determined that they would no longer be subject to common-
carrier regulation.''

2. Application of the Brand X Ruling on BPL, Pole Attachments
and Open Access Requirements

Like cable modem services, BPL provides access to the internet through
a transmission wire."°

' Since the power line cannot be used as a "pure"
telecommunications transmission line, the prior reasoning of the FCC would
lead one to conclude that any telecommunications services provided by a BPL
service provider are necessarily integrated with the information services it
offers. 3 The FCC's interpretation is not static, however, and the FCC is
neither prevented from changing its current interpretation of the 1996 Act nor
required to be consistent in its application of the 1996 Act across industry
segments."° As long as the FCC's rulings are not "arbitrary and capricious,"
courts will defer to the agency's interpretations of the statute.'0 5

Thus, when determining whether BPL companies are subject to common-
carrier regulation, the FCC is likely to classify BPL as an information service,
like cable modem service (and now DSL), which means that BPL would not
be subject to the 1996 Act's open access requirements.' °6 Likewise, BPL
operators would not have rights to nondiscriminatory access to utility poles
under the Pole Attachment Act.'07 It is important to keep in mind, however,
that some of what underlies the FCC's analysis is concern about market

97. See id. at 2700.
98. See Smiley v. Citibank (South Dakota), N.A., 517 U.S. 735, 742 (1996).
99. Brand X Internet Serv., 125 S. Ct. at 2700 (quoting Chevron U.S.A., Inc. v. Natural Res. Def.

Council, Inc., 467 U.S. 837, 863 (1984)).
100. See id.
101. Press Release, FCC Eliminates Mandated Sharing Requirement on Incumbents' Wireline

Broadband Internet Access Services, Communication Commission (Aug. 5, 2005), http://www.fcc.gov/
headlines2005.html.

102. TEX. UTIL. CODE ANN. § 43.003(1) (Vernon 1998 & Supp. 2005).
103. See discussion supra Part C.I.
104. See notes supra 92-95 and accompanying text.
105. See Brand X Internet Servs., 125 S. Ct. at 2699.
106. See notes supra 92-95 and accompanying text.
107. See note supra 51 and accompanying text.
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conditions, and technological or competitive advantages of one product
compared to another. Thus, nothing prevents the FCC from reaching a
different classification for BPL, based on dissimilarities in the technologies or
differences in market conditions, as long as the different classification is
reasonable, and not arbitrary or capricious. 8

III. STATE AuTHoRrrY OVER BPL SERVICES

Most of the remaining regulatory hurdles for BPL deployment will be
resolved as each state enacts BPL regulatory structures. In Texas, many of
these issues were addressed and resolved by the Texas Legislature in 2005.1°9

A. The Texas Legislation

In the Second Special Session of the 79th Texas Legislative Session, the
Texas Legislature passed a bill that made a series of affirmative findings
regarding BPL that are unprecedented in the United States."0 By enacting
Senate Bill 5 (S.B. 5), the legislature made it the policy of the state to seek
deployment of BPL technology and affirmatively encouraged electric utilities
to do as such."' As part of that policy, the legislature found that, not only is
broadband service important to the state, but that "BPL deployment in Texas
has the potential to extend broadband service to customers where broadband
access is currently not available and may provide an additional option for
existing broadband consumers in Texas, resulting in a more competitive
market for broadband services.""' S.B. 5 not only speaks to the importance
of BPL technology for consumers but also speaks to the advantages electric
utilities can gain from the technology as well." 3 As part of its stated goal, S.B.
5 is meant to make it as easy as possible for electric utilities to deploy BPL
technology." 4 The legislation could not have made it easier.

1. Regulatory Structure for BPL in Texas

The legislature established a definitive means for BPL deployment to
occur. Unlike the interference rules that have been promulgated by the FCC,
the Texas BPL statutory scheme is largely concerned with regulatory issues

108. See BrandX Internet Servs., 125 S. Ct. at 2701.
109. See discussion infra Part III.A.
110. Lone Star State is BPL Today's Person of the Year, BPL TODAY (GHL Washington, D.C.), Dec.

26, 2005, at 1; Act of Sept. 5, 2005, 79th Leg., 2d C.S., ch. 2, § 2 (2005) (to be codified in TEX. UTiL. CODE
§ 43.001(a)-(b) (Vernon Supp. 2005)).

11. §43.001(a)-(b).
112. § 43.001(b).
113. Id.
114. Id.
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more closely associated with the traditional rate-setting concepts and
operational standards for electric transmission and distribution utilities." 5

Even though the content of S.B. 5 is associated with electric utility regulatory
concepts, the legislation specifically states that "[t]he installation, operation,
and use of a BPL system and the provision of BPL services shall not be
regulated by any state agency, a municipality, or local government other than"
in the limited ways described in the bill." 6 As part of the limited regulatory
scheme, the legislature established who may own and operate BPL systems,
appropriate fees that may be charged by electric utilities and municipalities for
the services and infrastructure associated with BPL, cost recovery mechanisms
associated with a BPL system, and operational controls on the BPL system
components."'

2. Business Models for BPL in Texas

S.B. 5 does not require electric utilities to own, construct, maintain, or
operate the BPL system or provide the associated internet service.l11 Electric
utilities are not required to implement BPL, nor are they required to allow
other entities to operate a BPL system on their electric utility system." 9 The
legislation also leaves the roles of different business entities interested in
pro~.iding BPL up to the business entities. 20 An electric utility must be
included in the endeavor, but nearly any business model is allowed under the
statute.12 ' For example, a utility could act as a wholesaler, providing access
to its electric network as it sees fit; the utility could partner with an entity that
operates the BPL system (a BPL operator); and the utility and BPL operator
could partner with a separate entity to provide internet services (a BPL Internet
service provider or a BPL ISP). 122 In a different business model, the BPL
operator could also assume the role of the BPL ISP.'23 In yet another business
model, the BPL operator and the electric utility could contract with multiple
BPL ISP's for service to end users creating a competitive market for the use
of a single utility's infrastructure.124 The business models are virtually endless,
but there are some restrictions regarding the affiliation of the companies
involved in providing the internet service via BPL technology. 25

115. See § 43.001, et. seq.
116. Id.
117. See §§ 43.051-055, 43.101-.102.
118. § 43.052(a)(3).
119. §§ 43.002(c), 43.101. An electric utility may also choose when it will deploy BPL technology

and in which certificated areas it deploys such technology. § 43.101(a).
120. § 43.002(c).
121. See id.
122. § 43.003(3)-(4).
123. See id.
124. § 43.052(b).
125. See § 36.058.
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3. Affiliate Issues and Easements

In Texas, there are very strict rules regarding services and charges for
services provided to electric utilities by affiliated companies.2 6 S.B. 5 allows
for any BPL entity to "own, construct, maintain, and operate a BPL system"
on electric utility wires.2 7 A BPL operator or BPL ISP may be an affiliate of
an electric utility upon which the BPL operator or BPL ISP is providing
service. 28 While the legislation does allow an electric utility's affiliate to use
the same utility's infrastructure, there are some restrictions regarding the
charges that the utility can make to a BPL affiliate, the charges the BPL
affiliate can make to the utility, and charges that the utility or the BPL affiliate
can make to a retail electric provider that is not affiliated with the utility or
BPL provider. 29 An electric utility may not charge or pay a BPL affiliate "an
amount less than the electric utility would charge an unaffiliated [BPL] entity
for the same item or class of items."'30 In addition, "an electric utility or an
affiliate of an electric utility may not discriminate against a retail electric
provider that is not affiliated with the utility in the terms or availability of BPL
services."''

To assist in the deployment of BPL technology, S.B. 5 attempted to make
the investment burden on the electric utilities and the BPL providers as least
costly as possible. First, the Legislature found that because BPL systems
provide benefits to electric delivery systems, "the installation of a BPL system
on an electric delivery system shall not require the electric utility or the owner
of the BPL system.., to obtain or expand easements or other rights-of-way
for the BPL system or to give additional consideration as a result of the
installation or the operation of a BPL system."' 32 In addition to not requiring

126. See id.
127. §§ 43.051, 43.052(a)(1)-(2). In addition, there is no prohibition against an electric utility

providing construction or maintenance services to a BPL operator or BPL ISP provided that the costs of
these services are properly accounted for between the electric utility and the BPL operator or BPL ISP.
§ 43.051.

128. § 43.151(b). "Neither a BPL operator nor a BPL ISP shall be considered a 'competitive
affiliate' of an electric utility as that term is defined in [TEX. UTIL. CODE ANN.] § 39.157"; competitive
affiliates of electric utilities pursuant to Section 39.157 have additional regulatory requirements associated
with conducting business between affiliates. See, e.g., 16 TEX. ADMIN. CODE § 25.272(g)-(h) (West 2005)
(The Texas Legislature seems to have definitively avoided these requirements in an effort to make the BPL
services market less regulated and ultimately more accessible).

129. TEX. UTIL. CODE ANN. § 43.053(a)--(b) (Vernon Supp. 2005). As a threshold matter, an electric
utility that allows an entity to own a BPL system on the electric utility's electric delivery system is required
to charge the owner of the BPL system for the use of the electric utility's electric delivery system; in
contrast, an electric utility may pay a BPL owner, a BPL operator, or a BPL ISP for the use of the BPL
system necessary for the operation of BPL utility applications, but is not required to do so. Id.

130. § 43.053(d)(1)-(2).
131. § 43.053(d)(3). The State of Texas entered into a deregulated retail electric environment on

January 1, 2002. See §§ 39.001-.910 (describing market design, objectives, restructuring methods, and
procedures by which the deregulated energy market in Texas was and continues to be instituted).

132. § 43.054 (stating that "installation of a BPL system shall be deemed to be consistent with
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additional rights-of-way for deployment of BPL technology, S.B. 5 states the
following:

[I]f a municipality or local government is already collecting a charge or fee
from an electric utility for the use of the public rights-of-way for the delivery
of electricity to retail electric customers, the municipality or local government
is prohibited from requiring a franchise or an amendment to a franchise or
from requiring a charge, fee, or tax from any entity for use of the public
rights-of-way for a BPL system.133

While a municipality may not charge a fee for the use of the rights-of-way,
municipalities "may impose a charge on the provision of BPL services" within
their respective jurisdiction."

4. Rate Structure and Duties of BPL Operators

The Legislature has taken much of the guesswork out of issues regarding
how and if an electric utility can recover any expenses associated with the
utility's investment in a BPL system. An electric utility's investment in a BPL
system that

directly support[s] the BPL electric utility applications [e.g., system
management] and other BPL services consumed by the electric utility that are
used and useful in providing electric utility service shall be eligible for
inclusion in the electric utility's invested capital, and any fees or operating
expenses that are reasonable and necessary shall be eligible for inclusion as
operating expenses [in a utility's cost-of-service]' 35

In addition to the limitations made on affiliate payments as described above,
S.B. 5 also set forth limitations upon the charges an electric utility may make
on a BPL owner or operator. 36 "[Jiust and reasonable charges for the use of
the electric utility's electric delivery system by a BPL owner or operator [must]
be limited to the usual and customary pole attachment charges paid to an
electric utility for comparable space by cable television operators.' 37 Lastly,

installation of an electric delivery system.").
133. §43.101(d). Municipalities are allowed to charge a fee for electric utilities to use public rights-

of-way in their provision of electricity to customers. See §§ 33.007-.008.
134. § 43.101(e). The state may also impose a charge on the provision of BPL services. Id. Any

charge made on the provision of BPL services "may not be greater than the lowest charge that the state or
municipality imposes on other providers of broadband services for use of the public rights-of-way in its
respective jurisdiction." Id.

135. § 43.102(a). The invested capital and expenses associated with the BPL system must be
allocated to the customer classes directly receiving the services. Id.

136. § 43.102(b).
137. Id. There are occasions where cable operators will attach lines to electric utility poles to avoid
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the legislature found that any future "revenues of an affiliated BPL operator
or an affiliated BPL ISP shall not be deemed the revenues of the electric utility
for purposes of setting rates."'38 One can only assume that by clearly stating
how costs can be recovered and what fees may be charged by an electric utility
for BPL-related items, the Legislature has headed off much of the litigation
and the costs of such litigation that could have occurred during future electric
utilities' standard cost of service-based rate setting proceedings., 39

S.B. 5 set forth some limited operational controls on any BPL system that
is deployed in Texas.'" It is very clearly stated that the BPL system and the
services provided by that system are secondary to the primary purpose of the
electric utility infrastructure of delivering electricity to customers.14' "An
electric utility that allows the installation and operation of a BPL system on its
electric delivery system shall employ all reasonable measures to ensure that the
operation of the BPL system does not interfere with or diminish the reliability
of the utility's electric delivery system."' 42  In addition to ensuring the
reliability of an electric utility system, BPL operators must "comply with all
applicable federal laws, including those protecting licensed spectrum users
from interference by BPL systems.' ' 143 BPL operators are "required to cease
operating the device upon notification by a [FCC] or a Public Utilities
Commission [of Texas] representative that the device is causing harmful
interference" and are not allowed to resume operating the BPL system until the
condition causing the harmful interference is corrected.' 44

B. Deployment and Study of BPL By Utilities

While the Texas Legislature was busy in Austin clearing the regulatory
obstacles, Texas electric utilities were busy planning, testing, and deploying
BPL systems in various regions around the State. 45 In 2005, several electric
utilities in Texas made significant strides to implement BPL technology using
their poles and wires.'" Not only did investor-owned utilities enter the BPL

having to acquire new right-of-way and, in turn, reduce cost. Examples of the charges incurred by cable
operators for such use can be found in the language of the retail electric delivery tariffs filed by electric
utilities with the Public Utility Commission of Texas. See e.g. CenterPoint Houston Electric, LLC, Tariff
for Retail Delivery Service, https://www.puc.state.tx.us/electric/rates/Trans/CNP.pdf, at 220.

138. § 43.102(c).
139. See generally § 36 (discussing ratesetting principles for electric utilities).
140. See § 43.055.
141. Id.
142. Id. Should a disruption in the provision of electric service occur, the electric utility shall be

governed by the terms and conditions of the retail electric delivery service tariff. Id.
143. § 43.152.
144. Id.
145. The activities discussed in this article regarding BPL deployment are current as of January 2006.

Additional developments in BPL deployment have occurred since January 2006.
146. Press Release, CenterPoint Energy and IBM Examine Innovative Ways to Use Broadband Over

Power line (BPL) Technology at I (July 11,2005), http://www-03.ibm.com/industries/wireless/doc/content/
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game, but cooperative utilities joined in the fray as well.'47 CenterPoint
Energy, Inc. and TXU Corp. both announced that their transmission and
distribution subsidiaries would deploy BPL, as did HILCO Electric
Cooperative, Inc.'48 While each of these utilities made decisions to deploy
BPL, the scope, timing, and primary focus of the initial deployment appears
to be extremely varied.

In July 2005, CenterPoint Energy Houston Electric, Inc. (CenterPoint),
CenterPoint Energy's transmission and distribution subsidiary, and IBM
announced a plan to evaluate BPL.t49 CenterPoint and IBM have taken what
appears to be a fairly cautious position regarding deployment. CenterPoint and
IBM "opened a BPL technology center at one of its facilities in Houston to
examine uses of BPL technology for consumers as well as utility companies,"
while simultaneously launching a "limited pilot program designed to
demonstrate the capabilities of BPL in the home to [a limited group of]
Houston-area consumers."' 50 CenterPoint stated that it would assess customer
satisfaction and the lessons learned from the pilot program at the end of
August 2005 and then evaluate the potential for BPL market deployment. 5'

Following the deployment of their own pilot program, 52 TXU Electric
Delivery Company (TXU Electric Delivery), TXU Corp.'s transmission and
distribution subsidiary, announced a much more aggressive plan to deploy
BPL technology in its service territory. In December 2005, TXU Electric
Delivery announced plans to deploy the nation's first broadband-enabled
Smart Grid.'53 TXU Electric Delivery and CURRENT Communications

news/pressrelease/1354075104.html [hereinafter CenterPoint Energy and IBM]; Press Release, TXU and
CURRENT Communications to Create Nation's First Multipurpose Smart Grid (Dec. 19, 2005),
http:www.currentgroup.com/news/releases/12-19-05_TXU.html [hereinafter TXU and CURRENT]; Press
Release, Internet America, HILCO & Amperion Announce Strategic Partnership to Offer Broadband Over
Power Line Service (Dec. 22, 2004), http:llwww.tmcnet.comlusubmitl2004/decl1 103636.htm [hereinafter
Internet America].

147. See TEx. UTiL. CODE ANN. § 161 (Vernon Supp. 2005). There are multiple requirements for
an entity to function as a cooperative that provides electric utility service to customers in Texas. See § 161
(mandating requirements for electric utility cooperatives).

148. CenterPoint and IBM, supra note 146 (outlining BPL deployment plan); see also TXU and
CURRENT, supra note 146 (outlining BPL deployment plan); see also Internet America, supra note 146;
see also Texas Broadband Over Power Line Information, Active Texas BPL Providers, http://www.texas
bpl.com/Active%20Texas%20BPL%20Providers.htm (last visited January 4, 2006) (listing Pedernales
Electric Cooperative, Inc. (Pedernales) and Fayette Electric Cooperative, Inc. (Fayette) as having active BPL
programs in place in 2005) [hereinafter Active Texas BPL Providers].

149. CenterPoint and IBM, supra note 146, at 1.
150. Id.
151. Id. The results of the CenterPoint pilot program were not available as of the date of this article.
152. See Tom Fowler, Double Duty for Power Lines; CenterPoint Tests High-SpeedAccess Via Wall

Sockets, HOUSTON CHRONICLE, July 11, 2005, http://www.anomalynews.com/phorum/read.phpf=lbi=
366&t=366, at Business 1. TXU Electric Delivery conducted its pilot program in Fall 2004. See Pub. Util.
Comm'n, Report to the 78th Texas Legislature: Scope of Competition in Electric Markets in Texas at 62,
71-72 (Jan. 2003), at http://www.puc.state.tx.uslelectric/reports/scopel2003/2003scope-elec.pdf.

153. TXU and CURRENT, supra note 146, at *1. TXU Electric Delivery and CURRENT expect to
begin deploying the BPL network in 2006. Id.
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Group, Inc. (CURRENT), a provider of BPL solutions, announced a plan to
deploy BPL technology across the majority of TXU Electric Delivery's service
area, which includes approximately two million homes and businesses in
Texas from Austin to the Oklahoma border and from Midland to far East
Texas. I" When the plan was announced, TXU Electric Delivery, like
CenterPoint, stressed the new technology's ability to not only provide homes
and businesses with high-performance broadband and wireless services,
including the "triple play" of voice, video and high-speed Internet access
delivered over existing electrical lines, but also stressed the enhancements the
BPL technology will bring to its electric distribution system.t55 TXU Electric
Delivery states that the BPL network will "[i]ncrease network reliability and
power quality; [pirevent, detect and restore customer outages more effectively;
and [i]mplement automated meter reading more efficiently. 56 Because TXU
Electric Delivery will procure services form CURRENT for 10 years at a price
of $150 million, 57 it seems that TXU Electric Delivery is dedicated to making
BPL technology work, at the very least, to improve electric utility service to
millions of its customers. CURRENT is planning to offer internet services
over the BPL platform in late 2006.5'

HILCO Electric Cooperative, Inc. (HILCO) made their initial deployment
of BPL technology in the first quarter of 2005.' HILCO, in conjunction with
Amperion, Inc., a provider of medium-voltage BPL equipment, and Internet
America, Inc., an ISP primarily serving the Texas market, launched a
combined BPL WiFi internet access solution in a small planned community in
North Central Texas.1tt HILCO, which was to make its initial BPL
deployment in Glenn Heights, Texas (population 8,647), is an example of an
electric utility whose primary purpose is to provide broadband service to rural
markets that have traditionally been underserved by cable and phone
companies.' 6' The efforts of HILCO and other Texas electric cooperatives,
such as Pedernales Electric Cooperative, Inc. and Fayette Electric Cooperative,
Inc., show that while large utilities may have more resources to make deals to
deploy BPL in larger areas, even the smallest of electric utilities have the

154. Id.; see also Elizabeth Souder, TXU: Reliability Will Be Upgraded, DALLAS MORNING NEWS,
Dec. 20, 2005, at 4D, http'/www.dallsnews.com/s/dws/bus/stories/DN-TXU_20bus.ART.State.Edition
2.5e43af0.html (reporting the partnership between TXU and Current Communications to invest in and
develop BPL technology).

155. TXU and CURRENT, supra note 146, at *1; see also Fowler, supra note 152, at *1-2 (detailing
Centerpoint's BPL program).

156. TXU and CURRENT, supra note 146, at *1.
157. Id.; see also Souder, supra note 154, at 4D (reporting that TXU Corp. will also become an

equity shareholder in CURRENT).
158. See Souder, supra note 154, at 4D.
159. Internet America, supra note 146, at *1.
160. Id.
161. Id.; see U.S. CENSUS BUREAU, POPULATION FINDER, http://www.census.gov/ (showing

population estimate of Glenn Heights for 2004).
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ability to provide small and somewhat rural communities with broadband
technology. 1

62

As some Texas utilities seem to have embraced BPL technology and its
potential uses, utilities in other jurisdictions have followed suit and have been
investigating the technology as well. 63

IV. How HAS BPL FARED IN OTHER STATES?

BPL deployment has been widespread in the last couple of years in
different parts of the country. To date, at least twenty-six states other than
Texas have launched BPL projects in some capacity, including Ohio, Virginia,
and California. 6" While currently no state has a firm regulatory structure
similar to Texas' promoting BPL deployment, other states, namely California,
are forging ahead to put one in place. 65 On September 8, 2005, the California
Public Utilities Commission (CPUC) instituted a formal rulemaking
concerning BPL deployment by electric utilities in California. "

The CPUC's proposed rules would allow electric utilities to lease utility
property such as distribution lines and utility poles for BPL projects without
going through the lengthy review and approval process that such leases are
normally subject to [in California]. The proposed rules would also give
shareholders of electric utilities the right to keep financial proceeds of any
BPL project, so long as ratepayer funds were not used to finance the project.
The proposal reaffirms that advanced telecommunications services such as
broadband are not subject to [California] state regulatory authority as are
electric utility services or other traditional phone services. The proposal also
makes clear that the [CPUC] would not assert regulatory authority over BPL
projects or services offered. 67

162. See Active Texas BPL Providers, supra note 148; see also Marc Strassman, Michael Bates, V.P.,
Sales and Marketing at Broadband Horizons, broadband overpower line pioneer, discusses its BPL roll-out
in Texas, ETOPIA MEDIA NEWS NETWORKS, Dec. 6, 2004, http://www.etopiamedia.net/bplw/pages/bplw3-
5551212.html. Pedernales and Fayette each coupled with Broadband Horizons to deploy their BPL
programs. Id.

163. Press Release, Cal. Pub. Util. Comm'n, PUC Encourages More Competition in the Broadband
Market With Broadband Over Power Unes (Sept. 8, 2005), http://www.cpuc.ca.gov/PUBLISHED/NEWS
_RELEASE/49380.htm, at 1.

164. See id.; see also Andrew F. Harm, Way Cleared for Broadband Over California Power Line,
SIUCON VALLEY/SAN JOSE BUSINESS JOURNAl, Sept. 16, 2005, http://www.bizjoumals.com/sanjose/stories
/2005/09/19/story6.html; see also Cal. Pub. Util. Comm'n, Order Instituting Rulemaking Concerning
Broadband Over Power Line Deployment by Electric Utilities in California, No. 05-09-006 (Sept. 8, 2005),
http:lwww.cpuc.ca.gov/proceedingsRO509006.htm.

165. Cal. Pub. Util. Comm'n, supra note 163, at I.
166. Id.
167. Press Release, supra note 163; see also Order Instituting Rulemaking, supra note 164. As of

January 2006, a final rule had not been instituted.
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Even though the CPUC has not promulgated a final rule regarding BPL
deployment yet, electric utility companies are wasting no time planning for
and deploying pilot projects to test the technology. Three of the major electric
utilities in California, Pacific Gas & Electric, San Diego Gas & Electric Co.
(SDG&E), and Southern California Edison publicly announced or reaffirmed
plans to deploy or study BPL technology in some limited fashion in September
2005.'6' SDG&E, seemingly the most ambitious of the three utilities in this
endeavor, has repeatedly announced its desire to deploy BPL and did so in a
limited fashion starting September 1, 2005.169 SDG&E announced that they
would concentrate on testing the technology's utility applications, including
remote control of utility equipment, instant, accurate status reports about grid
conditions, and compatibility with advanced metering infrastructure. 170 Like
CenterPoint and TXU Electric Delivery, SDG&E shows signs that while the
BPL network may be capable of providing broadband services to end-use
customers, the real value of the BPL network may be in the utility applications
of the technology and resultant electric utility service to the transmission and
distribution utilities' customers.

V. CONCLUSION

The need for universal broadband internet access and a reliable and
modem electricity grid are two important national and local matters that will
be significantly addressed through the use and deployment of BPL technology.
While some regulatory issues remain, Texas has taken great strides in paving
the way for a competitive and robust BPL industry in the state by passing
substantial legislation allowing for relatively easy implementation of BPL
services. S.B. 5 will also serve as a model for other jurisdictions interested in
deploying BPL technology. With Texas leading the way, BPL may very well
be the technology that injects modernity and competitive innovation into both
the electricity grid and the broadband internet industry in the future.

168. See Hamm, supra note 164. Pacific Gas & Electric stated the company was interested in starting
a pilot project, San Diego Gas & Electric Co. started a pilot project in their service territory, and Southern
California Edison also reported that they were "looking into" developing a pilot project in their service
territory. Id.

169. See News Release, PRIMEZONE, SDG&E Outlines Details of Broadband Over Power Lines
Test (July 21, 2005), http://www.primezone.com/newsroom/news.html?d.=82533; see also Craig D. Rose,
SDG&E Explores Offering Web Access, THE SAN DIEGo UNION-TRIBUNE, Feb. 10, 2005, http://www.ucan.
org/News/UnionTrib/UT2-10-05IUCAN-endorse-SDG&E-BPLhtm.

170. Id. SDG&E stated that, "If BPL is compatible with the SDG&E electric grid, it has the potential
to enable broadband Internet service at nearly every electrical outlet." Id.
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