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I. INTRODUCTION

The purpose of this article is to examine the present scope of a Texas
landowner's domestic and livestock rights in light of the current versions of
Chapter 11 of the Texas Water Code and Chapters 295 and 297 of the Texas
Administrative Code.' Today's property owners adjacent to watercourses do
not enjoy the same bundle of rights as landowners who received land from any
of the several prior sovereigns that ruled Texas over the past 300 years.2

Thus, prior to a discussion of the present status of a landowner's domestic and
livestock water rights, Part II will outline the history of a landowner's water
rights through these different sovereignties, beginning with the Spanish
regime up to Texas's Adjudication Act in 1967. Next, Part III will discuss the
domestic and livestock rights that a landowner has today, addressing the
current statutory law, regulatory provisions, case law of the Texas courts, and
issues that have arisen at the Texas Commission on Environmental Quality
(TCEQ or Commission).3 Then, in Part IV, the authors will consider potential
impacts on domestic and livestock water rights in the future based upon the
past and present states of water law as well as the other water issues
confronting the State of Texas today.

II. BACKGROUND

The scope of landowner water rights for domestic, livestock, and
irrigation purposes in Texas has been redefined several times over the past
300 years by each of the state's prior sovereigns. An examination of the
history of Texas water law reveals the impacts that the common law of
England4 and the statutory laws of the Kingdom of Spain,5 the Republic of

1. TEX. WATER CODE ANN. §§ 11.001 -.506 (Vernon 2004); 30 TEx. ADMIN. CODE §§ 295.1 -.202

(West 2005) (Tex. Comm'n on Envtl. Quality) (Water Rights Procedural); 30 TEx. ADMIN. CODE §§ 297. 1 -
.108 (West 2005) (Tex. Comm'n on Envtl. Quality) (Water Rights Substantive).

2. The Texas Historical Commission, Flags OverTexas, http://www.thc.state.tx.us/triviafun/trv
flags.html (last visited Dec. 20, 2005). Spain initially ruled the land which is now Texas from 1519 -1685.
Id. After losing control to the French for five years (1685-1690), Spain regained control of Texas and
ruled until 1821, when Mexico gained its independence. Id. Mexico then governed Texas until 1836,
when Texas gained its independence and became a republic. Id. Texas remained a republic until it joined
the United States of America in 1845. Id.

3. The TCEQ is the environmental agency for the State of Texas. The TCEQ's mission is to
protect the state's human and natural resources consistent with sustainable economic development, and its
goal is clean air, clean water, and the safe management of waste. Tex. Comm'n on Envtl. Quality, Mission
Statement and Agency Philosophy, http://www.tceq.state.tx.us/about/mission.html (last visited Aug. 19,
2005).

4. Despite the United States' independence from British rule in 1776, elements of the British
common law system remained in the water laws of the United States; see, e.g., Virginia v. Maryland, 540
U.S. 56, 76-80 (2003) (demonstrating other states' adoptions of the British riparian water rights system).
While Texas was never governed by British rule, the state adopted the British common law of riparian
water rights. See discussion infra Part I.C; see also WELLS A. HUTCHINS, THE TEXAS LAW OF WATER
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Mexico,6 the Republic of Texas,7 and the State of Texas have had on the
landscape of landowner water rights in Texas today. Depending on the regime
in power at the time, the use of water for domestic, livestock, and irrigation
purposes has been a right that is separate from the land or part of the implied
rights which accompany ownership of land.8 Nevertheless, these different
landowner water rights systems have been recognized and enforced by the
subsequent sovereigns, as evidenced by the Texas Legislature's statutes and
the Texas Supreme Court's consistent position that a change in sovereignty
does not affect the property rights of the inhabitants of the territory involved.9

Therefore, understanding the differences of the prior sovereigns' water
rights systems is tantamount to understanding the scope of a landowner's
rights today, where a landowner's actual water rights may be different from
the laws in effect at the time of controversy. 10

RIGHTs 293 (1961) (discussing the influence of British common law on Texas water law). For a brief
explanation of the origin of the British riparian system, see Manry v. Robinson, 122 Tex. 213, 230, 56
S.W.2d 438,446 (1932) ("There can be no doubt but that the laws of England with reference to rivers were
founded upon the Roman law.").

5. Spain initially created Texas in 1691, "when the governor of Coahuila y Texas received an
additional appointment as governor of Texas." Andrew Walker, Mexican Law and the Texas Courts, 55
BAYLOR L. REV. 225,232 (2003). The laws of Colonial Spain were contained in the Recopilacion and the
general laws of Peninsular Spain were located in Las Siete Partidas. In re The Adjudication of the Water
Rights in the Medina River Watershed of the San Antonio River Basin, 670 S.W.2d 250, 252 (Tex. 1984).

6. Texas was located in the State of Tamaulipas, and it was subject to the laws of the state and
Mexico. State v. Valmont Plantations, 346 S.W.2d 853, 863 (Tex. Civ. App.-San Antonio 1961, writ
refd).

7. While Texas adopted the British common law of riparian water rights, Texas did not strictly
adhere to the British system. See 1 FRANK F. SKILLERN, TEXAS WATER LAW 35 (1988).

8. These implied rights have been considered both riparian and non-riparian, depending on the
sovereign. Further, prior sovereigns have generally applied different rules to water used for domestic or
livestock purposes and water used for irrigation purposes. Compare Biggs v. Lee, 147 S.W. 709, 710-11
(Tex. Civ. App.-El Paso 1912, writ dism'd w.o.j.) (discussing the use of water for irrigation purposes
under the riparian system) with In re The Adjudication of the Water Rights of Upper Guadalupe Segment
of Guadalupe River Basin, 642 S.W.2d 438, 442 (Tex. 1982) (analyzing the scope of water rights for
irrigation uses pursuant to the Adjudication Act of 1967).

9. Motd v. Boyd, 116 Tex. 82, 105, 286 S.W. 458,466 (1923) (identifying the Act of December
14, 1837 as legislation by the Republic of Texas which clearly recognized the colonization grants made
by Coahuila (Mexico) and Texas); see Miller v. Letzerich, 121 Tex. 248, 253-54, 49 S.W.2d 404, 408
(1932) (stating that after the revolution by which Mexico gained independence from Spain, the Spanish
civil law still prevailed in connection with the decrees and statutes of the supreme government of Mexico);
see also Texas v. Sais, 47 Tex. 307, 311-12 (1877) (holding that "[b]y the Treaty of Guadalupe Hidalgo,
it was stipulated that the civil rights of Mexicans, within the territory ceded to the United States, as they
then existed under the laws of Mexico, should be protected by the United States," and that an 1870 Act
also provided that any person who was the original grantee, heir or assignee of a Mexican or Spanish land
grant before December 19, 1836 can petition to keep the grant and the accompanying rights).

10. See Manry v. Robinson, 122 Tex. 213, 222, 56 S.W.2d 438,442 (1932). In Manry, the court
decided ownership of the underlying land of a river that had abandoned its channel. Id. The court noted
that under Mexican law, the land would pass to the landowner, but that under the common law of the
Republic of Texas, the land would pass to the sovereign. Id. at 223; 56 S.W.2d at 443. Ultimately, the
court held that the landowner held title to the former riverbed, since the landowner initially received the
grant from the Mexican government. Id.; see also In re The Adjudication of the Water Rights in the
Medina River Watershed of the San Antonio River Basin, 670 S.W.2d 250, 252 (Tex. 1984) (holding that
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A. Spanish Law

The laws of Colonial Spain, 1 codified in the Recopilacion de las leyos
de Indias12 and Las Siete Partidas,13 governed the land known as the Indies,
including what is now the State of Texas.' 4 Under the Spanish rule, "the King
owned a monopoly over the Indies,"' 5 holding all the land and water as his
private property. 16 Spanish law also considered ownership of land and water
as entirely independent legal rights17 and non-riparian. 8  The King did not
keep all his property entirely private, however, as he opened the waters of
rivers for the common use of any and all people. 9 Further, according to Las
Siete Partidas, navigable rivers could be used by all people for navigation,
mooring of boats, repairing ships and sails, commerce, or fishing.2°

Since all of the Indies initially belonged to the King, a colonist could
only hold possession of land if that person could prove that he received that
parcel through an express grant from the King.2' The King designated the
land contained in a grant for a specific use; before the King issued the grant,
he classified the land as either irrigable or non-irrigable.22 Regardless of the

to make a determination of the landowner's water rights pursuant to the 1967 Adjudication Act, the court
had to look back and examine Spanish law).

11. Colonial Spain is also referred to as New Spain; see, e.g., State v. Valmont Plantations, 346
S.W.2d 853, 859 (Tex. Civ. App.-San Antonio 1961), aff'd, 355 S.W.2d 502 (Tex. 1962).

12. In re The Adjudication of the Water Rights in the Medina River Watershed of the San Antonio
River Basin, 670 S.W.2d at 252. This law was adopted in 1680. Id.

13. Id. Enacted in 1286, Las Seite Partidas was the general law of Peninsular Spain after 1348,
and was the precedential law when the Recopilacion was silent on a specific issue. Id. The Partidas
borrowed extensively from Fuero Real and Justinian's sixth century code, yet only briefly discussed
waters. Valmont Plantations, 346 S.W.2d at 858.

14. Valmont Plantations, 346 S.W.2d at 859-60. Mexico and the land that "is now Texas fell on
Spain's side of the 1493 papal line of demarcation." Id. at 859 (citing West, Validity of Certain Spanish
Land Grants in Texas, 2 TEx. L. REV. 435 (1924)).

15. Id. at 859-60.
16. Id. While the land of New Spain was the King's private property, in 1520 he created his

Council of the Indies to handle the problems of the colonies, enabling it with supreme jurisdiction over
the Indies and acting as an expression of the King's will. Id.; see also In re The Adjudication of the Water
Rights in the Medina River Watershed of the San Antonio River Basin, 670 S.W.2d 250, 253 (Tex. 1984)
(citing Valmont Plantations, 346 S.W.2d at 853).

17. Valmont Plantations, 346 S.W.2d at 859-62 (relying on commentaries written by Lasso de
la Vega, as authorized by the Viceroy of New Spain in 1761, in Reglamento General de las Medidas de
Aguas, and A. Enriquez, in Los Grandes Problemas Nacionales at 171-72 (1909)); see also In re The
Adjudication of the Water Rights in the Medina River Watershed of the San Antonio River Basin, 670
S.W.2d at 253 (citing Valmont Plantations, 346 S.W.2d at 859-62, and adding detail regarding the Spanish
rule over Texas).

18. Valmont Plantations, 346 S.W.2d at 878, 881.
19. Id. at 859-60.
20. Id. at 857, 859.
21. Id. at 859.
22. Id. (citing Law 14, Title 17, Book 4, Recopilacion). The classification of a parcel of land

determined the size and price to obtain a grant of that land. Id. (citing Law 9, Title 5, Book 4,
Recopilacion). Irrigable land cost more and was granted in smaller tracts than non-irrigable or pasture
land. Id.
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classification, land grants did not include a right to use water from adjoining
rivers unless the land grant expressly included such language. 23 Thus,
pursuant to Spanish law, there was no implied right to water for irrigation
purposes in land grants;24 a possessor only received an implied right to use
springs and other waters that originated on the land and waters of public rivers
for personal and domestic use.25 A landowner had to secure a specific grant
from the Prince or his delegatee to obtain a water right for irrigation purposes,
because the Royal Patrimony alone had the power to grant a water right.26

These laws ruled the land of Texas until Mexico gained its independence from
Spain.

B. Mexican Law

From 1821 to 1836, the land and water of modem day Texas were under
the control of the Republic of Mexico.27 Like the Spanish regime, the ruling
party held all of the land as its private property and made grants thereof.2

Numerous Mexican Colonization Acts were evidence of this position. For
example, Article 2 of the Act of 1823 declared that it was the duty of the
executive to distribute lands, subject to conditions and terms of use.2 9

Similar to the Recopilacion and Partidas, Mexican law generally
characterized a landowner's accompanying water rights as non-riparian 30 and
only provided a landowner with the right to use water for irrigation purposes

23. In reThe Adjudication of the Water Rights in the Medina River Watershed of the San Antonio
River Basin, 670 S.W.2d 250, 253 (Tex. 1984) (citing Valmont Plantations, 346 S.W.2d at 859) ("it was
a fundamental principal of Spanish law that grants of property rights were not to be inferred"). "When a
title of land did not mention waters, a right of water was never considered to exist, solely by reason of
proximity or accession." Id. (quoting A. Enriquez, Los Grandes Problemas Nacionales at 171-72 (1909)).

24. See In re The Adjudication of Water Rights of the Brazos III Segment of the Brazos River
Basin, 746 S.W.2d 207, 209 (Tex. 1988) (citing Valmont Plantations, 355 S.W.2d at 503).

25. See Valmont Plantations, 346 S.W.2d at 860 n.14, 858 (citing Law 19, Title 32, Part 3, Las
Siete Partidas, and noting that this contradiction has caused confusion for modem writers); see also WELLS
A. HUTCHINS, THE TEXAS LAW OF WATER RIGHTS 6 (1961) (citing Miller v. Letzerich, 49 S.W.2d 404,
408 (Tex. 1932), which held that the right to use diffused water collected on a landowner's property was
vested and could not be divested by the provision of the State water appropriation statute declaring the
storm, flood, or rain waters within the State to be the property of the State, subject to appropriation under
the statute.)); see also Turner v. Big Lake Oil Co., 128 Tex. 155, 167, 96 S.W.2d 221, 228 (1936).

26. Valmont Plantations, 346 S.W.2d at 861. Proof of ownership of water for irrigation purposes
required a landowner to show a special grant, called a merced, from the King-through the Prince, and
Catholic Masters, or in their name. Id. This power had been delegated to the Viceroys and Presidents of

the Audiencia Real of New Spain. Id. at 861-62.
27. Id. at 863; Mot v. Boyd, 116 Tex. 82, 104, 286 S.W. 458, 465 (1926).

28. Valmont Plantations, 346 S.W.2d at 863.
29. Motl, 116 Tex. at 100, 286 S.W. at 463 (citing Art. 2 of the Mexican Colonization Law of

1823, reprinted in 1 H. P. N. GAMMEL, THE LAWS OF TEXAS 1822-1897, at 28 (Austin, Gammel Book Co.
1898)). The Motl court identified other national and state Colonization Laws enacted in 1824, 1825, 1826,
1832, 1834, and 1835. Mod, 286 S.W. at 464.

30. Valmont Plantations, 346 S.W.2d at 864. In Valmont Plantations, the court based its classification
of the Mexican water system as non-riparian on legislation and the opinions of commentators.
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if it was expressly stated in the land grant.31 To this end, the Texas Supreme
Court reviewed these statutes to determine the scope of implied water rights
accompanying land grants.32 Initially in Motl v. Boyd, the supreme court
stated in dicta that land grants from the Mexican government of land that
adjoined a watercourse also included riparian rights, which included the right
to use the adjoining water for domestic, household, and irrigation purposes.3 3

The Mot opinion remained precedent until 1962 when the Texas Supreme
Court in Valmont Plantations v. Texas' rejected Mot and held that the
Mexican land grants did not include implied riparian water rights or a right to
use water specifically for irrigation purposes." Rather, the Valmont court
held that Mexican law viewed the use of water for irrigation purposes as a
separate right that required an express grant.36 The court reasoned that the
classification of land, size of the grants, consideration paid, and possibility of
irrigation collectively demonstrated that Mexico intended the grant to
expressly state irrigation rights rather than imply irrigation rights.37 The court
also reasoned that Mexico did not imply irrigation rights in land grants on the
possibility of having farmland without irrigation needs, and that specific land
grants which expressly included irrigation water rights.38

Nevertheless, a land grant from the Mexican government did provide a
colonist with an implied right to use both public and private waters for

31. See In re The Adjudication of Water Rights of the Brazos III Segment of the Brazos River
Basin, 746 S.W.2d 207, 209 (Tex. 1988); In re The Adjudication of the Water Rights in the Medina River
Watershed of the San Antonio River Basin, 670 S.W.2d 250, 254 (Tex. 1984); In re The Adjudication of
Upper Guadalupe River Segment of Guadalupe River Basin, 625 S.W.2d 353, 358 (Tex. Civ. App.-San
Antonio 1981), affid, 642 S.W.2d 438 (Tex. 1982). Mexico gained its independence from Spain on August
24, 1821. The Online Handbook of Texas, http://www.tsha.utexas.edu/handbook/online/articles/MM/qd
mcg.print.html (last visited on Aug. 26, 2005).

32. See, e.g., In re The Adjudication of Water Rights of the Brazos III Segment of the Brazos River
Basin, 746 S.W.2d at 208; Medina River Adjudication, 670 S.W.2d at 250; Valmont Plantations, 346
S.W.2d at 853; Mott, 286 S.W. at 464.

33. In re The Adjudication of Water Rights of the Brazos III Segment of the Brazos River Basin,
746 S.W.2d at 209 (citing Mott, 286 S.W. at 467).

34. Valmont Plantations, 355 S.W.2d at 503. The Texas Supreme Court held that "[tihe opinion
of Mr. Justice Pope of the Court of Civil Appeals is exhaustive and well documented ... the opinion of
that court is adopted as the opinion of the Supreme Court." Id.

35. Id. at 878; see also In re The Adjudication of Water Rights of the Brazos III Segment of the
Brazos River Basin, 746 S.W.2d 207, 209 (Tex. 1988) (affirming the Valmont opinion in 1988).

36. Valmont Plantations, 346 S.W.2d at 853; Motl, 116 Tex. at 102, 286 S.W. at 464. The Texas
Supreme Court reiterated this position in multiple subsequent decisions. See Lyn E. Dean, Use of Water
for Domestic and Livestock Purposes: What Rights Does Your Client Have Left?, THE CHANGING FACE
OF WATER RIGHTS IN TEXAS, 2003 TEXAS BAR CLE, CH. 16, 1 (2003) (citing In re The Adjudication of

the Water Rights in the Medina River Watershed of the San Antonio River Basin, 670 S.W.2d at 254,
which held it was only for irrigation that a grant was needed, and In re The Adjudication of Water Rights
of the Brazos III Segment of the Brazos River Basin, 746 S.W.2d at 209, which held that prior to 1840, all
land grants must affirmatively show a grant of irrigation rights from the sovereign to claim a riparian right
to use adjoining water for irrigation purposes).

37. Valmont Plantations, 346 S.W.2d at 878; Mott, 116 Tex. at 102, 286 S.W. at 464.
38. Valmont Plantations, 346 S.W.2d at 880-81.
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domestic and livestock purposes.39 While the supreme court has held that the
Mexican system was not riparian, landowners did possess some of the rights
found in riparian common law.'

C. Republic of Texas and Beyond: Under the British Riparian Common-
Law System

As a Republic, Texas adopted a modified version of the British common
law of riparian rights on January 20, 1840 and maintained this system until
July 1, 1895.41 Riparian rights have generally been considered vested private
property rights that are transferrable, but specifically include only a
usufructory right to use adjoining water. Thus, land grants from the
Republic during this time period that were adjacent to a natural watercourse
or navigable river carried with them the right to use that water as it flowed in
its natural channel.43

The riparian doctrine traditionally provides that each riparian has the
right to use the water flowing in the stream,' "without waste, unrestricted as
to specific quantity and not lost by nonuse. ''45  Riparians have correlative
rights amongst one another; therefore, one riparian owner cannot divert and
use the water of an adjoining watercourse to the prejudice of other

39. Id. at 878.
40. Id.; see also In re The Adjudication of the Water Rights in the Medina River Watershed of the

San Antonio River Basin, 670 S.W.2d 250,254 (Tex. 1984) (mentioning de la Vega, Reglamento General

de las Medidas de Aguas, reprinted in M. Galvan, Ordenanzas de Tierras y Aguas 155-57 (1844)); Dean,
supra note 36, at 1 (discussing water rights in Texas under Mexican Rule).

41. SKILLERN, supra note 7, at 35. The British riparian system was also known as the natural flow
system. Id. at 34. See also In re Adjudication of the Water Rights of Upper Guadalupe Segment of
Guadalupe River Basin, 625 S.W.2d 353, 358 (Tex. Civ. App.-San Antonio 1982), affd, 642 S.W. 2d
438 (Tex. 1982).

42. Haas v. Choussard, 17 Tex. 588, 589 (1856); Zavala County Water Improvement Dist. No. 3
v. Rogers, 145 S.W.2d 919, 923 (Tex. Civ. App.-El Paso 1940, no writ); see SKILLERN, supra note 7, at
34 (stating that riparian rights do not grant ownership in the water that flows past one's property, but rather
only a right to use that water); see also Bingham Bros. v. Port Arthur Canal & Dock Co., 91 S.W. 848, 855
(Tex. Civ. App-Galveston 1905), rev'd on other grounds, 100 Tex. 192, 97 S.W. 686 (1906).

43. See In re Adjudication of the Water Rights of Upper Guadalupe Segment of Guadalupe River
Basin, 625 S.W.2d at 358 (stating that "all grants of lands by the State from 1840 through July 1, 1895,
carried with them riparian rights"); see also SKILLERN, note 7, at 35 (citing Motd v. Boyd, 116 Tex. 82,
286 S.W. 458 (1928)). In Mot, the Texas Supreme Court defined a navigable watercourse as having a
defined bed and banks of an average width of thirty feet, and regularity of flow in its natural condition.
116 Tex. at 108, 286 S.W. at 467.

44. In re Adjudication of the Water Rights of Upper Guadalupe Segment of Guadalupe River
Basin, 625 S.W.2d at 358 (stating that riparian rights only attach to water below the "line of highest
ordinary flow"); see also Fleming v. Davis, 37 Tex. 173, 192 (1872) (relying on a number of authorities
to analyze riparian rights with regards to springs); Great Am. Dev. Co. v. Smith, 303 S.W.2d 861, 863
(Tex. Civ. App.-Austin 1957, no writ) (citing Rhodes v. Whitehead, 27 Tex. 304,309 (1863)) (discussing
the riparian rights system).

45. See Schero v. Tex. Dept of Water Res., 630 S.W.2d 516,520 (Tex. App.-Waco 1982) rev'd
on other grounds, 642 S.W.2d 446 (Tex. 1982); see also Fleming, 37 Tex. at 201 (citing the latin maxim
"sic utere tuo ut alienum non laedas").
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downstream riparians.46 More specifically, the riparian common law
traditionally afforded a landowner abutting a watercourse the right to
unlimited use of adjacent water to satisfy domestic and livestock needs.47 In
Texas, a riparian was limited to reasonable use48 of the adjoining water for
other "artificial uses," which Texas courts held over numerous cases to
include water from an adjacent watercourse for purposes of irrigation,
recreation, or storage for natural or artificial use. 49 A riparian's use of water
for artificial purposes, however, was subject to other riparians who also used
the water of that watercourse for domestic and livestock purposes.5°

Additionally, under this system, riparian proprietors were not entitled to
"storm water, floodwater or authorized releases from storage for downstream
use."

51

Since riparian rights were vested private property rights in Texas, the
rights exhibited the characteristics associated with private property regarding
transferability. 2 Because these rights were implied, they accompanied land
transfers which either expressly included or were silent as to these rights.53

D. State of Texas Post 1889-the "Dual System" of Riparian and Civil
Law

After utilizing a modified version of the riparian doctrine for nearly fifty
years, the State of Texas partially moved away from the British common law
with the enactment of the Irrigation Act of 1889."4 Through the enactment of
this legislation, a "dual system" of water rights was created in Texas, whereby
the legislature codified a new system of water rights for the present and future
acquisitions of water while still respecting riparian rights for landowners who

46. See Haas, 17 Tex. at 589.
47. Watkins Land Co. v. Clements, 98 Tex. 578, 587, 86 S.W. 733, 736 (1905).
48. SKILLERN, supra note 7, at 34-35 (mentioning that under a strict interpretation of the British

system, a landowner is only entitled to the normal flow and that the rule of reasonable use is an American
modification to the British riparian system); Martin v. Burr, 11l Tex. 57, 62, 228 S.W. 543, 544 (1921)
(citing Watkins Land, 98 Tex. at 585).

49. See Watkins Land, 98 Tex. at 582 (regarding irrigation uses); In re The Adjudication of Water
Rights of the Brazos III Segment of the Brazos River Basin, 746 S.W.2d 207,209 (Tex. 1988) (citing Motil
v. Boyd, 116 Tex. 82, 108, 286 S.W. 458, 467 (1928)) (addressing irrigation uses); Great Am. Dev. Co.
v. Smith, 303 S.W.2d 861, 864 (Tex. Civ. App.-Austin 1957, no writ) (regarding recreational use); Biggs
v. Leffingwell, 62 Tex. Civ. App. 665, 132 S.W. 902 (Fort Worth 1910, no writ) (regarding irrigation use);
Stacy v. Delery, 57 Tex. Civ. App. 242, 122 S.W. 300 (Galveston 1909, no writ) (regarding storage of
water).

50. Great Am. Dev. Co., 303 S.W.2d at 863-64 (holding that it was unreasonable for an upstream
landowner to pump water out of the watercourse such that a downstream landowner had no water available
for domestic and livestock purposes).

51. Dean, supra note 36, at 2.
52. HUTCHINS, supra note 4, at 312.
53. Id. at 312-15.
54. Act of March 19, 1889, 21st Leg., R.S., ch. 88, § 1, 1889 Tex. Gen. Laws 100.
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had acquired land between 1840 and 1889. 55 Specifically, this Act authorized
the appropriation of water in arid regions of Texas for beneficial purposes and
provided the procedures to acquire those rights;56 however, the Act also
protected prior riparian rights as the legislation stated that it did not operate
to deprive anyone of vested water rights. 7 Thus, from the beginning of the
implementation of the appropriation system, riparian rights for domestic and
livestock uses were protected.

The Irrigation Act of 1889 was amended in 1893, and then replaced two
years later with the Irrigation Act of 1895.58 In this more comprehensive
legislation, the State reserved to itself the ordinary flow and underflow of
natural rivers and streams, and the storm and rain waters in the arid regions
of the State.59 Again, however, the legislature respected historical riparian
rights attached to lands previously granted. 60 For example, section three of the
Act stated that appropriation of the ordinary flow and underflow of a river
would not be diverted "to the prejudice of the rights of the riparian owner
without his consent. ''6' Furthermore, section ten provided that the owner
whose land abuts a running stream "may use such water therefrom as may be
necessary for drinking purposes for himself, [his] family and employe[e]s, and
for drinking purposes for his and their livestock. ' 62

The 1913 Irrigation Act 63 subsequently replaced the 1895 legislation, and
these new statutes not only increased in scope geographically to include the
entire state, but also broadened the classifications of state water, designating
all watercourses for which the state had not passed title as property of the
State of Texas.' This new Act included

ordinary flow and underflow and tides of every flowing river or natural
stream, of all lakes, bays or arms of the Gulf of Mexico, collections of still

55. In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe
River Basin, 642 S.W.2d 438, 440 (Tex. 1982); see also HUTCHINS, supra note 4, at 108.

56. HUTCHINS, supra note 4, at 110; see also In Re Adjudication of the Water Rights of the Upper
Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d at 440 (stating that the procedures
implemented under this statute actually magnified the problems where, based on the applications filed, an
overappropriation of Texas watercourses resulted); In re The Adjudication of the Water Rights of the the
Upper Guadalupe Segment of the the Guadalupe River Basin, 625 S.W.2d 353, 358-59 (Tex. Civ. App.-
San Antonio 1981) affd, 642 S.W. 2d 438 (Tex. 1982) (stating that the 1889 Act was created in part due
to the severe drought which began in 1885).

57. SKILLERN, supra note 7, at 37.
58. Act of March 9, 1895,24th Leg., R.S., ch. 21, § 1, 1895 Tex. Gen. Laws 21; HUTCHINS, supra

note 4, at 11l; SKILLERN, supra note 7, at 37.

59. §§ 1, 3, 1895 Tex. Gen. Laws at 21-22.
60. Hans W. Baade, The Historical Background of Texas Water Law-A Tribute to Jack Pope, 18

ST. MARY'S L.J. 1, 7 (1986).
61. § 3, 1895 Tex. Gen. Laws at 22.
62. Id. at 23; see also HUTCHINS, supra note 4, at 112.
63. Burges-Glasscock Act, 33d Leg., R.S., ch. 171, § 1, 1913 Tex. Gen. Laws 358; see SKILLERN,

supra note 7, at 38 (analyzing the effect of the Burges-Glasscock Act on the Texas water rights system).
64. HUTCHINS, supra note 4, at 115.
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water, and the storm, flood or rain waters of every river or natural stream,
canyon, ravine, depression or watershed within the State of Texas [where
title has not yet been passed by the state] .65

Nevertheless, the Act also protected prior riparian rights, codifying that (1) the
ordinary flow and underflow of watercourses could not be diverted to the
prejudice of any riparian owner without his consent; (2) riparian rights should
be considered as a prerequisite for an application to appropriate water; (3)
nothing in the Act should be construed to alter a prior vested right at the time
when the Act went into effect; and (4) nothing in the Act should impair a
riparian's right as recognized under the laws of the state as decided by the
Texas Supreme Court.6 6 To this end, the Appropriation Act of 1913 defined

the time period for the existence of riparian rights, stating that nothing in the
Act could "be construed as a recognition of any riparian right in the owner of
any lands the title of which shall have passed out of the State of Texas
subsequent to the first day of July A.D. 1895."67

The Irrigation Act of 1917 replaced the 1913 act6 and constitutes the
basis of the current statutory appropriative water rights law of Texas today.
This legislation reinforced the 1913 provisions, and also added a provision
that the Texas Board of Water Engineers could make final determinations
through administrative hearings for both appropriation and riparian water
rights.69 The provisions delegating power to the Board were later ruled
unconstitutional as violative of the separation of powers doctrine because an
executive agency was making final judicial decisions.7 ° Nevertheless, this
statute, like its predecessors, ensured the existence of riparian domestic and
livestock rights, where it stated that "[niothing in this Act .. . shall be
construed to alter, affect, impair, increase, destroy, [validate, or invalidate]...
any existing or vested right of property existing at the date when this Act shall
go into effect."'"

Texas's dual system of the riparian and appropriation doctrines continued
to exist until 1967, when the Legislature adopted the Water Rights
Adjudication Act, currently codified as sections 11.301 to 11.341 of the Texas

65. SKILLERN, supra note 7, at 38-39; HUTCHINS, supra note 4, at 137.
66. § 3, 1913 Tex. Gen. Laws at 359; Baade, supra note 60, at 7.

67. In re The Adjudication of the Water Rights of the UpperGuadalupe Segment of the Guadalupe
River Basin, 625 S.W.2d 353, 358 (Tex. Civ. App.-San Antonio 1982), affd, 642 S.W. 2d 438 (Tex.

1982); see also Canales Act, 35th Leg., R.S., ch. 88, § 136, 1917 Tex. Gen. Laws 211.

68. § 1, 1917 Tex. Gen. Laws at 211; see SKILLERN, supra note 7, at 41 (analyzing the Canales

Act).

69. SKILLERN, supra note 7, at 41.

70. See Bd. of Water Eng'rs v. McKnight, I ll Tex. 82, 97, 229 S.W. 301, 307 (1921); see also
In Re The Adjudication of the Water Rights of Upper Guadalupe Segment of Guadalupe River Basin, 642

S.W.2d 438, 440-41 (Tex. 1982).

71. §§ 136-37, 1917 Tex. Gen. Laws at 241; see SKILLERN, supra note 7, at 41 (analyzing the

Canales Act).
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Water Code.72 This Act was passed with the intent to clarify and streamline
the chaotic dual water right systems into a single consolidated system, and
overcome the constitutional infirmities in prior acts." The legislative intent
was not to make substantive changes in the law.74 Pursuant to the Act, all
riparians and unrecorded users of water for irrigation purposes were required
to file their claims with the Texas Water Commission, and those claims had
to be based on actual beneficial use without waste between 1963 and 1967. 75

The Texas Water Commission conducted its own evidentiary hearings, made
determinations on the water rights of claimants, and automatically appealed
any claims to the court for evidentiary hearings before the judiciary.76 In
these proceedings, riparians who did not exercise their usufructory rights to
the watercourses in the test period lost their rights to divert for irrigation
purposes entirely.77 Nevertheless, the adjudication system still recognized the
riparian right to domestic and livestock uses of water.7 8 Thus, domestic and
livestock use of water in Texas is still considered a valid riparian right.7 9

Some of these domestic and livestock rights have been codified in the Texas
Water Code, such as constructing and maintaining a dam and reservoir that
contains no more than two hundred acre-feet of water.80

III. LANDOWNER WATER RIGHTS AFTER THE ADJUDICATION ACT

The implied right to take water from a watercourse for domestic and
livestock use has continued to be recognized today under current statutes, case
law, and commission rules.8 While the 1967 Adjudication Act required

72. TEX. WATER CODE ANN. §§ 11.301-341 (Vernon 2000); Baade, supra note 60, at 8.
73. Casterline v. State, 736 S.W.2d 207, 209 (Tex. App-Corpus Christi 1987, pet ref'd);

SKILLERN, supra note 7, at 51. The Act was held constitutional in 1982. In re The Adjudication of the
Water Rights of the Upper Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d at 442 (holding
that the Act was neither a taking nor violative of the separation of powers doctrine).

74. SKILLERN, supra note 7, at 50.
75. Id. at 51. Riparian claimants were affected because if they had not used any water during the

five-year period, they had no basis for filing the claim and thus their claim was considered abandoned.
Id.; see In re The Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe
River Basin, 642 S.W.2d at 442 (reviewing an appealed claim).

76. SKILLERN, supra note 7, at 51; see In re The Adjudication of the Water Rights of the Upper
Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d at 442 (conducting these proceedings
before the judicial branch corrected the constitutional deficiencies of the prior acts, such as the 1917
Irrigation Act).

77. See, e.g., In re The Adjudication of the Water Rights of the Upper Guadalupe Segment of the
Guadalupe River Basin, 642 S.W.2d at 445 (recognizing the riparian right to water used for irrigation).

78. Id. at 442.
79. Id. at 439.
80. See TEx. WATER CODE ANN. § 11.142 (Vernon 2000).
81. See 30 TEx. ADMIN. CODE § 297.1(18) (West 2005) (Tex. Comm'n on Envtl. Quality)

(defining domestic and livestock use). "Domestic use" is defined as the
use of water by an individual or a household to support domestic activity. Such use may
include water for drinking, washing, or culinary purposes; for irrigation of lawns, or of a family
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irrigation riparian rights holders to adjudicate their rights, domestic and
livestock users were exempt from this process.82 Since the Adjudication Act,
statutes and case law have recognized riparian rights for domestic and
livestock use. By regulation, the Commission has considered and still
considers domestic and livestock users to be riparian rights holders, describing
them as superior rights and subject to reasonable use.83

A. Current Water Code

The current Texas Water Code (Code) does not specifically identify or
describe riparian rights. 4 Chapter eleven provides that nothing in the Code
affects "vested private rights" except as they may be impacted by the Texas
Adjudication Act, and that the Code "does not recognize any riparian right in
the owner of any land the title to which passed out of the State of Texas after
July 1, 1895."85 For example, under section 11.134 of the Code, the
Commission may grant a water right only if "vested riparian rights" will not
be impaired. 6 Thus, the Code recognizes that riparian rights still exist and
must be protected, although title to these rights had to be passed out of the
State before July 1, 1895 to be recognized under prior Appropriation Acts.87

Also, the Adjudication Act section 11.303(1) provides that domestic and
livestock users do not have to file a claim to adjudicate their water rights. 8

This statute impliedly allows a person to take water from a watercourse by
direct diversion for domestic and livestock use without a water right because,

garden and/or orchard; for watering of domestic animals; and for water recreation including
aquatic and wildlife enjoyment. If the water is diverted, it must be diverted solely through the
efforts of the user. Domestic use does not include water used to support activities for which
consideration is given or received or for which the product of the activity is sold.

Id.
"Livestock use" is defined as the

use of water for the open-range watering of livestock, exotic livestock, game animals or fur-
bearing animals. For purposes of this definition, the terms livestock and exotic livestock are
to be used as defined in Section 142.001 of the Agriculture Code, and the terms game animals
and fur-bearing animals are to be used as defined in Section 63.001 and 71.001, respectively,
of the Parks and Wildlife Code.

Id.
82. TEX. WATER CODE ANN. § 11.303(a)(2) (Vernon 2000).
83. 30 TEx. ADMIN. CODE § 297.21(a) (West 2005) (Tex. Comm'n on Envtl. Quality); see also

A REGULATORY GutDANcE DOCUMENT FOR APPLICATIONS TO DIVERT, STORE OR USE STATE WATER, RG-
141, 10 (1995) (Texas Commission on Environmental Quality Publications) (relating to rights of domestic

and livestock users). This Guidance Document is out of date and no longer used by the Water Rights
Program and the Commission; however, the statements in the guidance document relating to domestic and
livestock rights have not been superseded.

84. See § 11.001.
85. Id.
86. See § 11.134.
87. See § 11.001.
88. § 11.303(1).
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if these rights do not have to be adjudicated, no paper water right is required.89

Concerning impoundment for domestic and livestock purposes, under section
11.142(a) of the Code,' a person may construct a dam or reservoir on his own
property to impound an average of two hundred acre-feet of water for
domestic and livestock purposes.9 This statute will be discussed more below
under the discussion of the Concho Watermaster petitions.

B. Case Law

Several Texas cases have focused on the issue of riparian rights and have
recognized riparian rights generally and, more specifically, acknowledged
domestic and livestock uses as riparian rights.92 Most recently, a Texas
appellate court issued its opinion on June 3, 2005 in Cummins v. Travis
County Water Control and Improvement District No. 17, and, while not
speaking to domestic and livestock rights in any detail, the court discussed
riparian rights that are recognized today.9 3

In Cummins, landowners on a lake challenged two regulations enacted
by a water control and improvement district which prevented the owners from
building a boat dock over the waters and submerged lands.94 The district's
regulations prevented activity within two-hundred feet and all recreational
boating within one-thousand feet of the district's water intake.95 The
landowners claimed in part that they had riparian or littoral rights on the
lake.96 The court discussed the common law of riparian rights and the
requirements of that right, particularly the requirement that the land must have
been deeded from the State before 1895.9' Because the landowners' land
originated from a grant from the State in 1904, the court held that the
landowners had no riparian rights.98 The court in Cummins also discussed the
fact that the landowners did not own land down to a river or a natural lake,
and that the artificial lake was not the "normal flow" of the river.99 The

89. Id.
90. § 11.142(a).
91. § 11.142(b) (allowing an exemption from permitting for wildlife management).
92. See discussion infra Part IllE, regarding the Concho Watermaster petitions.
93. No. 03-04-00049-CV, 2005 Tex. App. LEXIS 6452 (Tex. App.-Austin Aug. 12, 2005, pet.

pending) (not designated for publication).
94. Id. at 1.
95. Id. at2.
96. Id. The court defined littoral rights as riparian rights, which were rights of a landowner

regarding any type of waterfront property. Id. at 4-5. The court noted that the terms had been defined
differently, but determined that the nature of littoral rights is parallel to that of riparian rights, and that the
term riparian rights often included littoral rights. Id.

97. Id. at 19.
98. Id.
99. Id. at 23-27.



132 TEXAS TECH ADMINISTRATIVE LAW JOURNAL

court's decision is predicated on the premise that riparian rights still exist in
this State.'00

C. Commission Rules

The TCEQ discusses domestic and livestock rights in various rules.
Section 297.21 (a) of the Commission rules relates to the nature of a domestic
and livestock right and provides the following:

In accordance with Texas Water Code (TWC), § 11.303(1), a person may
directly divert and use water from a stream or watercourse for domestic and
livestock purposes on land owned by the person and that is adjacent to the
stream without obtaining a permit. Manner of diversion may be by pumping
or by gravity flow. Such riparian domestic and livestock use is a vested right
that predates the prior appropriation system in Texas and is superior to
appropriative rights. A vested riparian right is only to the normal flow in the
stream, not to the storm water, floodwater, or authorized releases from
storage for downstream use."°l

Section 297.21(b) 0 2 relates to the right to store water for domestic and
livestock purposes under the exemption from permitting in section 11.142(a)
of the Code. 3 Neither section states whether the right is a riparian right."°

The exemption applies only to domestic and livestock use. 105

The only other rules which govern domestic and livestock rights are
TCEQ rules at Chapter 304."° These are the watermaster rules for all
watermaster areas other than the Rio Grande.'07 In 2000, the TCEQ amended
section 304.21(d) to recognize the rights of domestic and livestock users.'s
These rules provide what a watermaster may do when available flow is not
sufficient to meet the demands of existing declarations of intent for
downstream senior rights, and "demands for domestic and livestock purposes
that are not included under any water right."' °9 A watermaster may order
persons with reservoirs under a water right or reservoirs which are exempt
from permitting under section 11.142 to allow inflows to pass through such

100. id.
101. 30 TEx. ADMIN. CODE § 297.2 1(a) (West 2005) (Tex. Comm'n on Envtl. Quality).
102. § 297.21(b).
103. TEX. WATER CODE ANN. § 11.142(a) (Vernon 2000).
104. See id.; § 297.21(c).
105. Id.
106. 30 TEX. ADMIN. CODE § 304.21(d) (West 2005) (Tex. Comm'n on Envtl. Quality).
107. See §§ 11.326, 11.327, 11.402, 11.453, 11.454. A watermaster is appointed by the Executive

Director of the Commission, or a court, to administer and manage the water rights in a particular river or
iver segment. Id.

108. 25 Tex. Reg. 8972 (2000) (Tex. Comm'n on Envtl. Quality) (codified as 30 TEx. ADMIN. CODE
§ 304.21) (discussing changes in watermasters' process of allocating water rights under section 3-4.21 (d)).

109. § 304.21(d).
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reservoirs as "necessary to honor... demands for domestic and livestock
purposes.""'  A watermaster may also order diverters to limit or cease
diversion to the extent necessary to honor "demands for domestic and
livestock purposes,""' and take any other action necessary to ensure that
"demands for domestic and livestock purposes.., are administered in
accordance with the laws of Texas.""' 2 These rules do not specifically state
that a person with a section 11.142 reservoir should be protected as a senior
or superior right. 13 These rules requiring permitted water ight holders to
pass flows for domestic and livestock users, indicate that the Commission
considers domestic and livestock ights to be riparian, or at least superior to
appropriative rights." 4

In 2000, the Commission also amended section 297.21(c) of its rules,
removing language which provided that: (1) a person's domestic and
livestock use cannot unreasonably interfere with another person's domestic
and livestock use; and (2) any domestic and livestock dam exempt from
permitting under § 297.21 (b) must allow sufficient inflows to pass through for
the benefit of domestic and livestock users downstream.' 15

The Commission stated in the preamble to the section 297.21 (b) changes:

S]taff working in some of the regional offices have found administrative
enforcement [of section 297.21 ] problematic, due to the subjective nature of
the finds required.
... The commission has not received statutory guidance on these issues ....
When facilitation by the commission is unsuccessful, the appropriate venue
for formal action is a private action in court between the disputing domestic
and livestock users.

Additionally, while the requirement that a domestic and livestock user
must not unreasonably interfere with the use by other domestic and livestock
users is established in common law, the [Texas Water Code] does not
explicitly require or authorize the commission to enforce this requirement,
except where a watermaster has been appointed.

These amendments take the language in § 297.21(c) that states a
domestic and livestock reservoir shall pass sufficient inflows to downstream
domestic and livestock users out of Chapter 297 which contains general
substantive water rights requirements and amends Chapter 304, Watermaster
Operations, § 304.21(d)(3) to include this requirement. Chapter 304 is an

110. § 304.21(d)(2).

111. § 304.21(d)(4).
112. § 304.2 1(d)(5).
113. See also Dean, supra note 36, at 8.
114. See supra notes 106-13 and accompanying text.
115. 25 Tex. Reg. 8969 (2000) (codified as 30 TEX. ADMIN. CODE § 304.21).
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appropriate place in which to insert the requirement that domestic and
livestock reservoir owners pass inflows when necessary to protect others." 6

It appears from this preamble language that the Commission considered
section 11.142 impoundments to be riparian rights, which are governed by the
reasonable use standard." 7

D. Commission Permits and Certificates of Adjudication

The Commission's water right permits and Certificates of Adjudication
also recognize the need for protection of superior rights. For many years the
Commission and predecessor agencies have placed a provision at the end of
its permits and Certificates of Adjudication that the right is "subject to all
superior and senior water rights" in the basin."' The word superior may be
a reference to riparian rights in the basin.

E. Some Domestic and Livestock Issues at the TCEQ

Public records reflect that many issues have come up at the TCEQ
relating to whether water users must obtain a permit or are exempt as
domestic and livestock users." 9  The Commission has also briefed the
question of what kind of right a domestic and livestock right is in a
Commission proceeding. 2 While Section 297.21 (a) of the Texas Water Code
provides that domestic and livestock diverters have superior rights in the
basin, the Commission has not specifically addressed the status of domestic
and livestock users in a contested case proceeding. 12'

1. Petitions for the Concho Watermaster

In 1999 several holders of permits and Certificates of Adjudication,
together with domestic and livestock users filed a petition for a watermaster
on the Concho River under Texas Water Code Chapter 11 Subchapter 1.122

Section 11.451 provides that twenty-five or more "holders of water rights" in
a river basin or segment of a river basin may petition the TCEQ to order the

116. Id.
117. See discussion supra Part I.C.
118. See SKILLERN, supra note 7, app. at 225.
119. See discussion infra Part III.E. 1.
120. See infra note 126 and accompanying text.
121. 30 TEx. ADMIN. CODE § 297.21(a) (West 2005) (Tex. Comm'n on Envtl. Quality) (defining

the domestic and livestock exceptions).
122. TEX. WATER CODE ANN. §§ 11.451-.458 (Vernon 2000). There was also a petition for a

watermaster on the San Saba River; that petition was settled by the parties and the petition was withdrawn.
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Executive Director 123 to appoint a watermaster for that river basin or river
segment. 24  Also, "persons who hold water rights" in the river basin or
segment may testify at the mandatory hearing.125 The Commission shall
appoint a watermaster if it finds that a "threat exists to the rights of senior
water rights holders" in the river basin or segment. 26

The Executive Director requested that the Commission consider whether
domestic and livestock users were water rights holders under these statutes. 127

The petitioners, the City of San Angelo, the petitioners on the San Saba River
watermaster petition, and the Lower Colorado River Authority filed extensive
briefing on the question. 2  The City of San Angelo's position was that
domestic and livestock users are not water right holders because they are not
riparian rights holders. 29 The City also argued that riparian rights no longer
exist in this state.'30 The Executive Director took the position that domestic
and livestock users had riparian rights and therefore were water right holders
under Subchapter I.1"'

The City's argument was that the riparian right was only for irrigation,
and that the 1967 Adjudication Act extinguished that right.3 2 For persons
living next to a stream, the domestic and livestock right to use water was a
"privilege," not a riparian right.' 3 The City based this argument primarily on
Spanish-Mexican law, which it characterized as recognizing a privilege rather
than a right to domestic and livestock use. 34 The City cited the 1895
Irrigation Act'35 and the accompanying discussion of a person's ability to use
water for domestic and livestock purposes. 136 The City noted that the
Irrigation Act did not say that the right was riparian. 13' The City's position
was that domestic and livestock use is a legislative privilege, not a riparian

123. The Executive Director of the TCEQ manages "the administrative affairs of the commission
subject to [the Texas Water Code] and other laws and under the general supervision and direction of the
Commission." TEx. WATER CODE ANN. § 5.221 (Vernon 2000). The Executive Director is a party in
cases involving water rights. § 5.228.

124. § 11.451.

125. § 11.452(b).

126. § 11.452(c).
127. Memorandum from Robin Smith, Staff Attorney, to Margaret Hoffman, Environmental Law

Division Director, and Duncan Norton, General Counsel (Aug. 7, 2001) (on file with the Commission)

[hereinafter Smith Memorandum].
128. Brief of the City of San Angelo Responding to the General Counsel's Second Series of

Questions at 1-9, 11 (2001) ( TNRCC Docket Nos. 2000-0344-WR, 2001-0991- WR) (on file with the
Commission) [hereinafter Brief of the City of San Angelo].

129. Id.
130. Id.
131. Smith Memorandum, supra note 127.
132. Brief of the City of San Angelo, supra note 128.

133. Id.
134. Id.

135. Act of March 9, 1895,24th Leg., R.S., ch. 21, § 1, 1895 Tex. Gen. Laws 21.
136. Brief of the City of San Angelo, supra note 128.
137. Id.
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right. "'38 The City also argued that the right to impound water for domestic
and livestock purposes without a permit was a legislative right from the time
of the early Irrigation Acts.' 39 The City additionally asserted that the
Commission should not recognize domestic and livestock users as riparian
right holders, pointing to all the limits on the riparian right, such as the
requirement that the land be patented out of the State before 1895, and the fact
that the riparian right is limited to "normal flow."'"

The Executive Director argued that, from the beginning, the
appropriation statutes protected domestic and livestock use. 41 The Executive
Director further stated that the Texas Adjudication Act shows that these rights
still exist, because the Act does not require domestic and livestock users to
file a claim to adjudicate their rights. To this end, the Executive Director
pointed out that in 1982, domestic and livestock use was still considered a
riparian right. In one particular case, the court affirmed the part of the trial
court's judgment that "recognized the riparian right to domestic and livestock
uses."'4 2 Additionally, the Executive Director stated that, in Lower Colorado
River Authority v. Texas Department of Water Resources, the Texas Supreme
Court held that "[tihe common law doctrine of riparian rights was never
repudiated, however, and our law currently recognizes both doctrines, though
the riparian rights doctrine has been severely circumscribed by statute."' 43

Another specific issue briefed for the Concho Watermaster Petition was
whether the right to store water for domestic and livestock purposes in Texas
Water Code section 11.142 is a riparian right.'" The City of San Angelo
argued that it was purely a statutory right. "4' The Executive Director argued
that it was both a riparian right and a statutory right. 46

More specifically, the Executive Director argued that the laws of this
state recognize that domestic and livestock users have vested riparian rights
in their water, whether they divert the water directly from the river or impound

138. Id.
139. Id.
140. Id.
141. Additional Brief of the Executive Director at 3-4 (2001) (TNRCC Docket Nos. 2000-0344-

WR, 2001-0991-WR) (on file with the Commission) (listing the appropriation acts discussed in Part II as
examples) [hereinafter Additional Brief of the Executive Director].

142. In re Adjudication of the Water Rights of Upper Guadalupe Segment of Guadalupe River
Basin, 642 S.W.2d 438, 439 (Tex. 1982).

143. Additional Brief of the Executive Director, supra note 141, at 3-4 (citing In Re Adjudication
of the Water Rights of Upper Guadalupe Segment of Guadalupe River Basin, 638 S.W. 2d 557, 562 (Tex.
App.-Austin 1982), rev'd on other grounds, 683 S.W.2d 357 (Tex. 1984)).

144. Id. The 1895 Irrigation Act included a right to construct a reservoir to impound water for
domestic purposes in Section 10. Act of March 9, 1895, 24th Leg., R.S., ch. 21, § 10, 1895 Tex. Gen.
Laws 21, 23. The right to impound water up to certain amounts for domestic use has been included in the
different appropriation acts since that time. See supra Part II.D (discussing these subsequent acts).

145. Brief of the City of San Angelo, supra note 128.
146. Id.
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it under section 11.142 of the Texas Water Code. 14 7 The right of the user who
impounds water under section 11.142 to divert and use state water for
domestic and livestock purposes does not depend on the permitting
exemption. 48 Therefore, these are riparian rights and should be treated the
same as riparian rights. 149 Impoundments of water for domestic and livestock
uses were recognized in the common law. 150 Section 11.142 recognizes the
existing common law right, but places a statutory limit on it.' 5' It provides
that "a person may construct on the person's own property a dam or reservoir
with normal storage of not more than two hundred acre-feet of water for
domestic and livestock purposes."'5 Section 11.303(1) exempts domestic and
livestock users from having to file a claim to adjudicate their water rights. 153

The Executive Director's conclusion was that neither of these statutes
independently creates a water right but that the statutes both recognize a type
of domestic and livestock right.154 This right is a riparian right under common
law that does not require permitting or adjudication and applies to landowners
who impound water taken from a stream on their property or divert and use
water directly from a stream on or next to their property. 55 Section 11.142
also clarifies that riparian landowners do not need permits to store this
water. 

56

The Lower Colorado River Authority (LCRA) also filed briefs
concerning the domestic and livestock riparian issues. z17 The LCRA agreed
with the City of San Angelo on the issue of whether a section 11.142 right is
a riparian right. 5

1 Specifically, LCRA argued that section 11.142 is an
exemption from the permitting requirements and does not contain any of the
requirements of a riparian right such as passing through normal flows,
reasonable use, or superiority to appropriative rights.'59

The Commission did not rule on the question of whether a domestic and
livestock user is a water right holder."6 The Commission found that the
Concho Watermaster Petition had been signed by twenty-five holders of

147. Id.
148. Brief of the City of San Angelo, supra note 128.
149. Id.
150. Id.
151. TEx. WATER CODE ANN. § 11.142 (Vernon 2000).
152. Id.
153. § 11.303(l).
154. Brief of the City of San Angelo, supra note 128.
155. See id.; supra Part III (discussing the right to impound water under riparian rights).

156. Additional Brief of the Executive Director, supra note 141, at 3-4.

157. Brief of Amicus Curiae Lower Colorado River Authority (2001) (TNRCC Docket Nos. 2000-

0344-WR, 2001-0991 -WR) (on file with the Commission) [hereinafter Brief of Amicus Curiae Lower

Colorado River Authority].

158. Id.
159. Id.; see Dean, supra note 36, at 7-9 (questioning whether section 11.142 rights are riparian).
160. See Tex. Comm'n on Envtl. Quality, Petitions Requesting a Watermasteron the Concho River

and the San Saba River, TNRCC Docket Nos. 2000-0344-WR, 2001-0991-WR (Dec. 10, 2001).
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permits or certificates of adjudication and sent the application to an
evidentiary hearing at the State Office of Administrative Hearings under
section 11.452. 6 ' The Commission also referred to the San Saba Watermaster
Petition, which was not signed by twenty-five holders of permits or
certificates of adjudication, to the State Office of Administrative Hearings "on
its own motion." '62 The issue was not discussed further in the proceedings.1 63

2. Other Issues Pertaining to Domestic and Livestock Use

The Executive Director of the Commission has received numerous
questions and complaints concerning domestic and livestock users and when
they must obtain a permit under section 11.121 of the Water Code. 64 The
Executive Director's staff has required persons claiming domestic and
livestock use to comply with Commission rules and case law.'65 In 1998 the
Executive Director filed a complaint alleging that a landowner had ponds on
Kendall Creek which should be permitted.' 66 The landowner also had a
conference center on his property. 167 It was determined that the landowner
would not have to obtain a permit if he used the ponds solely for livestock or
his own domestic purposes and not for his conference center.168

In 2003 a landowner impounded water from Bumble Bee Creek, which
is in the Guadalupe River Basin in Kerr County, Texas. 169 He planned to
subdivide and sell his land for residential purposes and use the impoundment
for the benefit of the residents. 70 Several surrounding landowners argued that
the landowner needed a permit for the pond.' 7 ' The question was whether he
had to get a permit for this impoundment, which could be considered either
recreational or commercial use and not exempt domestic or livestock right
use, or if he was exempt from permitting under section 11.142.172 The
Executive Director decided that the landowner would not have to obtain a
permit if he kept the pond in his own name and did not allow the residents of
his subdivision to use this pond. 173

161. Id.; see TEx. WATER CODE ANN. § 11.142(a) (Vernon 2000) (establishing the watermaster
permit requirements).

162. Tex. Comn' n on Envtl. Quality, Petitions Requesting a Watermaster on the Concho River and

the San Saba River, TNRCC Docket Nos. 2000-0344-WR, 2001-0991-WR (Dec. 10, 2001).
163. Id.
164. § 11.121. This statute requires a person who wants to store, take, or divert water to obtain a

permit from the Commission, unless the appropriation is exempt from permitting under §§ 11.142-. 1422.
165. § 11.121.
166. Letter from Robin Smith, Staff Attorney, TNRCC, to Mr. Bruce Wasinger (Nov. 6, 2000).
167. Id.
168. Id.
169. Letter from Robin Smith, Staff Attorney, TCEQ, to Mr. J.D. Head, Attorney (June 6, 2003).
170. Id.
171. Id.
172. Id.
173. Id.
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In 1997 the Commission received complaints regarding a proposed water
storage project on Brown Creek, Aledo, Texas. 174 The landowners were
building a dam and a lake on the same property as the landowners' business. 175

The Executive Director's staff wrote a letter to the landowners stating that a
permit would not be required as long as the lake was not used in connection
with the business, but instead by the landowners for their own personal
recreation. 176

In 2000 the agency received a complaint that a landowner on the Llano
River was taking water from the river and using it for domestic and livestock
purposes on land that did not abut the river.'77 The landowner and several
other landowners in the subdivision owned land in common that abutted the
river. 178 The water was taken on the abutting land and used on land which did
not abut the river.'79 The Executive Director determined that the landowner
would have to obtain a permit to use the water on the non-abutting land. 80

The case never proceeded to enforcement, so no formal Commission decision
was made.

The South Texas Watermaster sent a Notice of Violation to a landowner
who was diverting water from the Frio River in Live Oak County. 8' The
landowner's property was divided by a county road, and the landowner was
taking water from the side of his property abutting the river and using it on
land not abutting the river.'82 This Notice of Violation indicates the
Watermaster's interest in enforcing riparian principles.183

In 2004 the San Angelo TCEQ Region Office cited lessees of land owned
by the City of San Angelo for taking water from the Concho River for
domestic and livestock purposes." The City of San Angelo argued that a city
has the right to use and lease to others the right to take water for domestic and
livestock purposes.'85 The case also involves the issue of whether lessees
have a domestic and livestock right since they do not own the land. 8 6 This
case has not been resolved.

174. Letter from Robin Smith, Staff Attorney, TNRCC, to Mr. Mark Creighton (Dec. 12, 1997).
175. Id.
176. Id.
177. Letter from Robin Smith, Staff Attorney, TNRCC, to Mr. Kevin McCollum (Dec. 6, 2000).
178. Id.
179. Id.
180. Id.
181. Notice of Violation from San Angelo Region Office, Al Segovia, South Texas Watermaster,

to Mary Sahs, Attorney, (Sept. 24, 2003).
182. Id.
183. Id.
184. Notice of Violation from Mark Newman, Water Section Manager, San Angelo Region Office,

to Mr. Mike Varnadore (June 1, 2004).
185. Letters from Tom Massey, Attorney, to Mark Newman, Water Section Manager, San Angelo

Region Office (June 17, 2004, Jul. 19, 2004).
186. Id.
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Another issue which has arisen in the enforcement context187 is the
exemption from permitting in section 11.142(b), which allows impoundment
of two hundred acre-feet for "fish and wildlife purposes" or "for commercial
or noncommercial wildlife management, including fishing, but not including
fish farming."'' 88 What is the nature of this exemption? Does it fall within the
riparian uses in the common law?

Other issues have arisen which have not yet become enforcement actions.
Are domestic and livestock users still entitled to "normal flows" of the river?
Because of more demand for water, this is a large amount of water to allow
a landowner to divert or to impound. And, what about persons who live on an
artificial lake? Do they have a right to take water for domestic and livestock
purposes, and if so, what water can they take? 89

IV. DOMESTIC AND LIVESTOCK RIGHTS IN THE FUTURE

Based upon the past and present interpretations of water rights in the
statutes, administrative rules, and case law of Texas, it remains very likely
that landowners will continue to enjoy riparian-type rights regarding state
water for domestic and livestock use.

Concerning diversion, based on the previous 300 years of various water
laws that have governed the land of Texas, landowners adjacent to a stream
will continue to be able to divert water from those watercourses for domestic
and livestock purposes without having to obtain a permit."9° The laws of
Mexico, England, and the Republic of Texas have long acknowledged these
diversionary rights, and the Executive Director continues to consider these
rights to be riparian.' 9' Without express guidance from the courts or the
legislature, or a contrary decision from the Commissioners, it is likely that this
use will continue to be allowed and protected.

The Executive Director has also considered the right to impound water
to be a riparian right under section 11.142(a) of the Texas Water Code. But
since this right is also statutory, persons have argued that it is no longer, or
never was, a riparian right. The Executive Director and the Commission will
likely have to face this argument in the future and make decisions concerning
protection of these impoundments as state water resources become more
scarce.

187. Spring Lake Homeowner's Ass'n, Inc. v. Tex. Natural Res. Conservation Comm'n, No. 53-
727-A (47th District Court, Randall County, Tex. 2003). This case was settled and the plaintiff withdrew
its petition in 2003.

188. TEX. WATER CODE ANN. § 11.142 (Vernon 2000). There are two section 11.142(b)s in the
statute. Id.

189. See Dean, supra note 36, at 7-9.
190. See discussion supra Part.III.A-E.
191. See Dean, supra note 36, at 7.
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As water becomes scarcer and more water is reused, domestic and
livestock users may find water to be more limited. Unpermitted domestic and
livestock rights are not directly protected in the Commission's Water
Availability Models when a hydrological analysis is performed to determine
if unappropriated water is available for appropriation. 192 While it would be
preferable to protect domestic and livestock users in the Water Availability
Models, there is no practical way to do that absent requiring these permit-
exempt landowners to register with the Commission, which has not been
required. Since domestic and livestock water users need not report their use
to the Commission or anyone, and usage rates are largely unknown, these
rights cannot be added into the models and protected. Water right permits and
certificates of adjudication are protected to their full authorized amount.' 193

While these domestic and livestock rights may be legally superior to
appropriated rights and are protected by watermasters in watermaster areas,
in most parts of the state it may be difficult to enforce this historic right to
water.

192. See Tex. Comm'n on Envtl. Quality, WAM Resolved Technical Issues, #11 Minimum
Threshold for Reservoir Modeling (on file with author).

193. See Tex. Comm'n on Envtl. Quality, Water Availability Models, http://www.tceq.state.tx.us/
permitting/water-supply/water-rights/wam.html (last visited Dec. 23, 2005).




