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I. INTRODUCTION

Americans are intimately familiar with the three branches of
government-the executive branch, the legislative branch, and the judicial
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branch.' However most have only a cursory understanding of our fourth
branch of government-administrative agencies. 2 Ironically, administrative
agencies are the division of our government afforded the least recognition, yet
these agencies have the greatest impact on the lives of average citizens.3

There are over 200 Texas administrative agencies that yield considerable
power and make daily decisions dramatically affecting the lives of Texans. 4

Understanding how administrative agencies fit within our government's
scheme of checks and balances is both intriguing and perplexing. With such
immense power bestowed upon state agencies, checks upon this power are
paramount in protecting the rights of those aggrieved by agency decisions.5

The legislative branch "controls agencies through substantive and procedural
statutes and appropriations," the executive branch appoints the members of the
various agencies, and the judicial branch reviews agency decisions to "assure
compliance with statutory and constitutional commands."6

This comment discusses due process and judicial review in relation to
administrative action. Relevant to the discussion is an extensive look at the
Texas Administrative Procedure Act (APA) and how that Act is interpreted
after the Texas Supreme Court's recent Mega Child Care, Inc. decision.7

Because a party's right to judicial review of an agency action may depend in
large part on whether that party is afforded a contested case proceeding, the
second part of this comment analyzes when a party is entitled to such a
contested case proceeding.

1. See U.S. CONST. art. I-H1; see also TEX. CON. art. IL § 1 ("The powers of the Government of
the State of Texas shall be divided into three distinct departments ... which are Legislative to one;...
Executive to another,... Judicial to another .... ).

2. Harold H. Bruff, Separations of Power Under the Texas Constitution, 68 TEx. L. REV. 1337,
1337 (1990).

3. Franklin S. Spears & Jeb C. Sanford, Standing to Appeal Administrative Decisions in Texas,
33 BAYLOR L. REv. 215, 215 (1981). "'The rise of administrative bodies probably has been the most
significant legal trend of the past century and perhaps more values today are affected by their decisions than
by those of all the courts, review of administrative decisions apart." Id. (quoting F.T.C. v. Ruberoid Co.,
343 U.S. 470,487 (1952)); see also Curtis P. Cote, Note, Continental Casualty Insurance Co. v. Functional
Restoration Associates: Stop Sign or Signpostfor Receiving Judicial Review in a Medical Benefits Dispute?,
52 BAYLOR L REV. 1017,1018 (2000).

4. John Powers, A New Specialty Court for Texas?, 4 TEx. ADMmN. L J. (1996), available at
http://www.adminlaw.0rglaotm2.htm.

5. Spears & Sanford, supra note 3, at 215.
6. Bruff, supra note 2, at 1344.
7. Tex. Dep't of Protective & Reg. Servs. v. Mega Child Care, Inc., 145 S.W.3d 170 (Tex. 2004).
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1I. BACKGROUND-THE TEXAS ADMINISTRATIVE PROCEDURE ACT AND
JUDICIAL REVIEW

A. Background Information

In 1975, the Texas Legislature unified the procedures governing the
state's agencies8 through its adoption of the Texas APA. 9 Drafters of the
Texas APA looked to the Revised Model State Administrative Procedure Act
of 1961 (Model Act) for guidance.'" As a result, the Texas APA embodies
many of the adjudicatory concepts set out in the Model Act." For example,
the Texas APA contains provisions governing "contested cases," which are
proceedings where "the legal rights, duties, or privileges of a party are to be
determined by a state agency after an opportunity for adjudicative hearing. "12
Stated another way, a contested case is simply a proceeding where an agency
functions much like a court.'3 At the conclusion of a contested proceeding the
agency issues an order containing findings of fact and conclusions of law
impacting a party's legal rights, duties, or privileges." Consequently, agency
orders often negatively affect a party's legal rights, duties, or privileges. 5

Therefore, the important question becomes what can an aggrieved party do
when issued an adverse agency order.16 Some commentators have suggested
judicial review as the "remedy against illegal or improper action by
[agencies] .,17

8. Unifying administrative procedure under one code has many benefits. See Arthur E. Bonfield,
Comment, The Federal APA and State Administrative Law, 72 VA. L. REv. 297, 304 (1986). Such benefits
include the following: (1) assures adequate protection for private rights is provided; (2) facilitates an
individual's ability to deal with the various state agencies; (3) clarifies an individual's procedural rights;
(4) clarifies the various agencies' procedural duties; (5) saves taxpayer dollars by avoiding the redundancy
involved when each agency independently solves shared procedural problems; (5) raises the overall quality
of agency procedures. Id at 304-05.

9. Dudley D. McCalla, Comment, The Administrative Procedure and Texas Register Act, 28
BAYLOR L. REv. 445, 445-46 (1976). In 1975, the 64th Legislature passed the Administrative Procedure
and Texas Register Act (APTRA). Ron Beal, The APA and Rulemaking: Lack of Uniformity Within a
Uniform System, 56 BAYLOR L REv. 1 (2004). The APTRA was the precursor to Texas' current APA. In
1993, the Texas Legislature codified the APTRA into the Texas Government Code, and subsequently
renamed the APTRA, calling it the APA. Id. The legislature's intent in codifying the APTRA was not to
change any aspect of the Act, but to make it part of the Texas Government Code. Id.

10. Robert W. Hamilton & J. J. Jewett, I, The Administrative Procedure and Texas Register Act:
Contested Cases and Judicial Review, 54 TEx. L REv. 285 (1976).

11. See TEX. GOV'T CODE ANN. ch. 2001 (Vernon 2000).
12. § 2001.003(1).
13. Beal, supra note 9,at 11-12.
14. Id.
15. Id.
16. See Cote, supra note 3, at 1018.
17. See Spears & Sanford, supra note 3, at 215; see also Cote, supra note 3, at 1019.
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B. Judicial Review of an Agency Decision

Pursuant to the Texas Constitution, state district courts are courts of
general jurisdiction 8 that have "exclusive, appellate, and original jurisdiction
of all actions, proceedings, and remedies."' 9 A presumption exists in favor of
district courts having jurisdiction over a controversy unless evidence to the
contrary is presented.2" The Texas Constitution or other state law, however,
may abolish a district court's jurisdiction and transfer it to another "court,
tribunal, or agency."'" Accordingly, the Texas Supreme Court has held that
the presumption in favor of district court jurisdiction does not exist when the
controversy stems from an agency's decision.22

The Texas Supreme Court recognizes no inherent right to judicial review
of an agency decision.23 An administrative agency is not an Article V
constitutional court.24 Therefore, contested case hearings are quasi-judicial in
nature.' and are not technically judicial proceedings. 26 Because agencies do
not fall within the hierarchy of the traditional judiciary, there is no inherent
right to judicial review of an agency's decision.27 Several exceptions exist,
however, that bestow upon the district courts the necessary jurisdiction to
review an agency decision.28

One such exception allowing for judicial review of an agency decision
arises when an agency order violates the constitutional rights of a party.29 A
second exception arises when an agency order negatively affects a vested
property right.30 In Fire Department v. City of Fort Worth, the Texas Supreme
Court addressed the legislature's ability to expressly authorize judicial review
of an agency's decision.31 In finding that the legislature could statutorily
authorize judicial review, the court noted that "even though the agency was

18. See Cote, supra note 3, at 1019 (quoting Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71, 75 (Tex.
2000)).

19. See id. (quoting TEX. CONST. art. V, § 8).
20. Id.
21. Id. (quoting Stone v. Tex. Liquor Control Bd, 417 S.W.2d 385, 385-86 (Tex. 1967)).
22. See id. (quoting Dubai Petroleum Co., 12 S.W.3d at 75).
23. See Stone, 417 S.W.2d at 385-86.
24. Ron Beal, Administrative Law 2004 Update andAnalysis, 57 BAYLOR L. REv. 359, 362 (2005).

An administrative agency can never come within the definition of an Article V constitutional court even if
the legislature allows the agency to hold hearings that enforce the provisions of a regulatory scheme. Id.

25. Id.
26. Id.
27. See id.
28. See id.
29. Id. at 361-62 (citing Gen. Servs. Comm'n v. Little-Tex. Insulation Co., 39 S.W.3d 591, 599

(Tex. 2001); R Communications, Inc. v. Sharp, 875 S.W.2d 314, 317-18 (Tex. 1994); Stone, 417 S.W.2d
at 385-86; Brazosport Say. & Loan Ass'n v. Am. Say. & Loan Ass'n, 342 S.W.2d at 750-51; Bd. of Ins.
Comm'rs v. Title Ins. Ass'n of Tex., 272 S.W.2d 95, 97 (1954)).

30. See Beal, supra note 24, at 11-12 (citing Gen. Servs. Comm'n, 39 S.W.3d at 599; Brazosport
Say. & Loan Ass'n, 342 S.W.2d at 750-51; City of Amarillo v. Hancock, 239 S.W.2d 788, 790-91 (1951).

31. 217 S.W.2d 664 (Tex. 1949).
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vested with discretion in its acts, such power could not be exercised in an
arbitrary and capricious manner and therefore, the reasonableness of the
agency's action must be subject to judicial review."32 Therefore, the
legislature may expressly allow for judicial review of agency action through
an agency's enabling legislation.33 Alternatively, if the legislature expressly
prohibits such review, or is silent on the issue, it is presumed that no right to
judicial review exists.34

C. Section 2001.171 of the Texas Administrative Procedure Act

Section 2001.171 of the APA states that "a person who has exhausted all
administrative remedies available within a state agency and who is aggrieved
by a final decision in a contested case is entitled to judicial review under this
chapter."35 Furthermore, the APA's purpose is as follows:

(1) provide minimum standards of uniform practice and procedure for state
agencies;
(2) provide for public participation in the rulemaking process; and
(3) restate the law of judicial review of state agency action.36

Because one of the APA's central purposes concerns "judicial review of a state
agency action," it would appear that the legislature included Section 2001.171
in the APA to help achieve that purpose.37 But the Third Court of Appeals has
repeatedly interpreted Section 2001.171 as procedural only, not as a statutory
grant of judicial review in contested cases.38

32. See Cote, supra note 3, at 1019 (quoting Fire Dep't of Fort Worth, 217 S.W.2d at 666).
33. See Beal, supra note 24, at 363 (citing Fire Dep't of Fort Worth, 217 S.W.2d at 666); see also

Spears & Sanford, supra note 3, at 236-39 (detailing the statutory entitlements allowing judicial review of
agency decisions).

34. See Beal, supra note 24, at 361.
35. TEX. GoV'T CODE ANN. § 2001.171 (Vernon 2000). This particular section of the Texas APA,

like much of the Texas adaptation of the APA, is based on the Model State Administrative Procedure Act.
The Model State Act states that a party "who has exhausted all administrative remedies available within the
agency and who is aggrieved by a final decision in a contested case is entitled to judicial review under this
Act." REVISED MODEL STATE ADMIN. AcT § 15(a) (1961).

36. § 2001.001.
37. See Hamilton and Jewett, supra note 10, at 293.
38. See Carrizales v. Tex. Dep't of Protective & Regulatory Servs., 5 S.W.3d 922, 924 (Tex. App.

-Austin 1999, pet. denied); Fireman's Pension Comm'n v. Jones, 939 S.W.2d 730, 732-33 (Tex. App.-
Austin 1997, no writ); Employees Ret. Sys. v. Foy, 896 S.W.2d 314, 316 (Tex. App.-Austin 1995, writ
denied); SW Airlines Co. v. Tex. High-Speed Rail Auth., 867 S.W.2d 154, 158 (Tex. App.-Austin 1993,
writ denied); Motorola, Inc. v. Bullock, 586 S.W.2d 706, 708--09 (Tex. Civ. App.-Austin 1979, no writ).
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D. The Case Law Prior to Mega Child Care, Inc.

Motorola, Inc. v. Bullock presented the Third Court of Appeals with one
of its earliest opportunities to interpret APA Section 2001.171.' 9 The case
concerned a tax deficiency of $97,399.07 unpaid by Motorola.' Although
Motorola agreed to pay the deficiency, it simultaneously submitted a written
protest requesting a hearing." Pursuant to Motorola's written protest, the
Texas Comptroller of Public Accounts held a hearing regarding the refund
claim. 42 The comptroller subsequently denied Motorola's claim, and the
company immediately filed an appeal in district court seeking review of the
agency's decision.43 The district court dismissed Motorola's case because the
court believed it lacked the jurisdiction necessary to hear the appeal.'
Motorola appealed the district court's decision to the Third Court of Appeals,
contending that the APA itself conferred the jurisdiction necessary for a
district court to review an agency's decision.45 The Third Court of Appeals
rejected Motorola's contention, finding the APA to be purely procedural.'
Specifically, the court held that there is no right to appeal an administrative
agency's denial of a tax refund absent an express statutory right, violation of
a constitutional right, or interest in a vested property right.47 Accordingly, the
court would not find that Section 2001.171 of the APA entitled a party to
judicial review of an agency decision." The Court of Appeals found the APA
to be a procedural statute, in the same vein as the Texas Rules of Civil
Procedure.49 The court added that, like the Texas Rules of Civil Procedure, the
APA "shall not be construed to enlarge or diminish [a party's] substantive
rights... [and]... shall not be construed to extend or limit the jurisdiction of
the courts ....

39. 586 S.W.2d 706 (Tex. Civ. App.-Austin 1979, no writ).
40. Id. at 708-09.
41. Id. at 707.
42. Id.

43. Id.
44. See id.

45. See id.
46. Id. at 708-09.
47. See id. at 708 (citing Hackney v. Meade, 466 S.W.2d 341, 342 (Tex. Civ. App.-Austin 1971,

writ refd n.r.e.)).
48. See id. at 707; see also Carrizales v. Tex. Dep't of Protective & Reg. Serv's, 5 S.W.3d 922,924

(Tex. App.-Austin 1998); P.R.I.D.E. v. Tex. Workers' Comp. Comm'n, 950 S.W.2d 175, 180 (Tex. App.
-Austin 1997, no writ); Tex. Dep't of Transp. v. T Brown Constructors, Inc., 947 S.W.2d 655, 658 (Tex.
App.-Austin 1997, no writ); Firemen's Pension Comm'n v. Jutes, 939 S.W.2d 730, 732-33 (Tex. App.
-Austin 1997); Employer's Ret. Sys. of Tex. v. Foy, 896 S.W.2d 314, 316 (Tex. App.-Austin 1995, writ
denied); S.C. San Antonio, Inc. v. Tex. Dep't of Human Serv., 891 S.W.2d 773, 776 (Tex. App.-Austin
1995, writ denied); Southwest Airlines Co. v. Tex. High-Speed Train Auth., 867 S.W.2d 154, 158-59 (Tex.
App.-Austin 1993, writ denied).

49. Motorola, Inc., 586 S.W.2d at 708.
50. Id. (quoting TEx. R. Civ. P. 816) (emphasis added).
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For the next twenty-five years, the Third Court of Appeals heard cases
with facts similar to Motorola on at least eight separate occasions. On each of
those occasions, the court simply reapplied the logic it used in Motorola. But
the Third Court of Appeals stood alone in its construction of Section 2001.171
of the APA.5" Along with Texas, twenty-four other states adopted APAs
containing the same language as Texas' Section 2001.171 of the APA 2

Appellate courts in all of those twenty-four states interpreted the provision as
conferring the requisite jurisdiction to review an agency's decision. 3 Stated
differently, the Third Court of Appeals was the only appellate court in the
nation interpreting the language found in Section 2001.171 of the APA as
procedural only, and not entitling a party to judicial review.- In fact, the Third
Court of Appeals' interpretation stands alone even when compared to other
Texas appellate courts.5

In Texas Health Facilities Commissioner. v. West Texas Home Health
Agency, the Tenth Court of Appeals in Waco refused to follow the reasoning
of their Austin colleagues and held that Section 2001.171 of the APA granted
a right to judicial review.56 The case involved an agency order finding West
Texas Home Health Agency (West Texas Health) in violation of the Texas
Health Planning and Development Act.57 West Texas Health then sought
review of the agency order in district 'court.5' Despite arguments that the
district court lacked jurisdiction to hear West Texas Health's appeal, the court
proceeded to hear the case's merits.59 The district court found in favor of West
Texas Health and overturned the agency's order." On appeal in the Tenth
Court of Appeals, the agency argued that the district court lacked the proper
subject-matter jurisdiction to entertain West Texas Health's appeal, and
therefore could not overturn the agency order.6' The court labeled the agency's
order a final decision in a contested case.62 Therefore, the court concluded
that, under a plain language reading of Section 2001.171 of the APA, the
district court had jurisdiction to review the agency's order.63 The only other

51. Id. (quoting TEX. R. Civ. P. 816).
52. See Brief for Tex. Licenced Child Care Ass'n as Amicus Curiae Supporting Respondents, Tex.

Dep't of Protective & Reg. Servs. v. Mega Child Care, Inc., 145 S.W.3d 170 (2004) (No. 02-0728), 2003
WL 23195317. The statutory language adopted by those twenty-four states contains the phrase "entitled
to judicial review." Id. at 1.

53. See id.
54. See id.
55. See id.
56. Tex. Health Facilities Comm'n v. W. Tex. Home Health Agency, 588 S.W.2d 655, 657 (Tex.

App.-Waco 1979, no writ).
57. Id. at 657.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. See id. at 658-59.

2006]



TEXAS TECH ADMINISTRATIVE LAW JOURNAL

Texas appellate court to face the issue was the Fourteenth Court of Appeals in
Houston.' They too rejected the Austin Court of Appeals' interpretation of
Section 2001.171 of the APA. 65

Due to the conflict among the Texas Courts of Appeal, the ultimate
construction of Section 2001.171 of the APA would be up to the Texas
Supreme Court. Continental Casualty Insurance Co. v. Functional Restoration
Associates presented the Texas Supreme Court with an opportunity to settle
the issue.' That case concerned a medical benefits dispute arising out of an
injured employee.67 Continental preauthorized treatment of the employee's
injury, but later revoked its authorization." Because of the denied payment,
the employee's health care providers sought review of Continental's refusal to
pay.' The Commission's Division of Medical Review (Commission)
conducted the review and concluded that Continental was responsible for the
employee's treatment.7" Continental appealed this decision and requested a
contested case hearing before an Administrative Law Judge (AU). 7' The ALJ
also ruled against Continental, and the company subsequently filed for review
of the agency's decision in a Travis County District Court.72 The Commission
argued that the district court lacked the jurisdiction necessary to hear the
case.73 Accepting the Commission's argument, the district court dismissed the
case.74 Continental appealed yet again, this time to the Third Court of Appeals
in Austin. The Austin court found that the district court did have the
jurisdiction to hear the case because Continental's claim involved a vested
property right.75 This decision was appealed to the Texas Supreme Court.76

64. Moore v. Tex. Employment Comm'n., 565 S.W.2d 246 (Tex. App.-Houston [14th Dist.] 1977,
no writ).

65. See id. The simple facts of this case involve Moore's enrollment in the Texas Employment
Commission's Work Incentive Program. Id. Moore was expelled from the Work Incentive Program for
failure to comply with the requirements. Id. After the Texas Employment Commission upheld the decision
to deregister her from the program, Moore appealed the agency's order to a district court. id. The district
court dismissed the suit for lack of jurisdiction. Id. On appeal to the Houston Court of Appeals, the court
found that the trial court did not have jurisdiction to review the agency order, but only because Moore had
failed to exhaust her administrative remedies. See id. The court did note that if Moore had exhausted her
administrative remedies then the order would be final and the district would have jurisdiction to review the
decision. See id.

66. 19 S.W.3d 393 (Tex. 2000).
67. Id. at 394.
68. Id. at 395-96.
69. Id.
70. Id. at 396.
71. Id.
72. Id.
73. Id.
74. Id.
75. Id.
76. Id. at 402.
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Continental argued that Section 2001.171 of the APA provided a right to
judicial review of an agency's decision.77 It seemed like the perfect set of facts
for the Texas Supreme Court to finally decide the issue of whether Section
2001.171 of the APA provided a right to judicial review of a final agency
order. But much to the dismay of state legal practitioners and scholars alike,
the Texas Supreme Court dodged settling the issue.78 The court held that
Continental waived the right to raise this issue through its failure to raise the
issue in the lower court.79 Furthermore, the court noted that Continental had
originally agreed with the Austin Court of Appeals' interpretation of Section
2001.171 of the APA in the Foy case, and therefore found no need to hear the
merits of that argument.' To the disappointment of many, the Texas Supreme
Court put off deciding the issue to another day, and it would be another four
years before the issue would once again present itself.

I. THE TEXAs SUPREME COURT'S MEGA CHILD CARE DECISION

A. Facts and Procedural History

In Texas Department of Protective & Regulatory Services. v. Mega Child
Care, Inc., the Texas Supreme Court granted review to resolve the conflict
among the courts of appeals regarding the proper interpretation of Section
2001.171 of the APA. 8' The facts of Mega Child Care, Inc. are rather
ordinary. The Texas Department of Protective and Regulatory Services
(DPRS) charged that Mega Child Care failed to meet agency standards, and
subsequently revoked the daycare's license. 2 As a result, the State Office of
Administrative Hearings (SOAH) conducted a contested case hearing, and an
Administrative Law Judge (ALJ) affirmed the revocation of Mega Child
Care's license. 3 Mega Child Care filed a petition in a Harris County District
Court, seeking judicial review of the ALU's decision." The DPRS argued that
the district court did not have jurisdiction to hear the case, and the district
court agreed.85 Accordingly, the district court subsequently rejected the
DPRS's plea to the jurisdiction and dismissed Mega Child Care's suit.8 6

77. Id. at 403.
78. See Cote, supra note 3; see also Con'l Cas. Ins. Co., 19 SW.3d at 403(dismissing the case

without addressing the issue of whether the APA provided a right to judicial review of final agency order).
79. Cont'l Cas. Ins. Co., 19 SW.3d at 403.
80. Id.
81. Tex. Dep't of Protective & Regulatory Servs. v. Mega Child Care, Inc., 145 S.W.3d 170, 173

(Tex. 2004).
82. Id. at 173-75.
83. Id.
84. Id.
85. Id.
86. Id.
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Mega Child Care appealed the trial court's decision to the First Court of
Appeals in Houston. 7 On appeal, the First Court found that "Mega Child Care
had exhausted all available administrative remedies and was entitled tojudicial
review."88 Therefore, the court concluded, that pursuant to Section 2001.171
of the APA, the district court had the requisite jurisdiction to review the AL's
decision.89 The DPRS filed a petition with the Texas Supreme Court seeking
review of the First Court of Appeals' decision. 9°

B. Arguments

In its petition for review, the DPRS presented three arguments as to why
the Houston Court of Appeals erred in its finding that Section 2001.171 of the
APA grants the necessary jurisdiction to review agency orders. 9' The DPRS
first argued that the Texas Supreme Court should follow the well established
precedent of the Third Court of Appeals by finding that Section 2001.171 of
the APA is merely procedural and that it does not provide a right to judicial

92 DRreview. The DPRS touted the Third Court of Appeals' Motorola opinion as
the correct interpretation of Section 2001.171 of the APA, and contended that
the Texas Supreme Court should follow its logic.93 Second, the DPRS argued
that public policy concerns support construing Section 2001.171 as merely
procedural."4 The DPRS noted that the Texas Supreme Court had refused four
separate writs of error stemming from the Austin Court of Appeals decisions
finding Section 2001.171 of the APA to be procedural only.95 Furthermore,
the DPRS argued that the Third Court of Appeals, which deals with the
majority of administrative agency issues in the state, had more expertise on the
subject, and therefore its precedent should be given more weight.96

Furthermore, any conflict over administrative issues existing between the
Third Court of Appeals and another court of appeals should be settled in favor
of the Austin court's interpretation. 97

87. See id.
88. Id.
89. Id. The Houston Court of Appeals' finding was not without dissent. Id. The lone dissenter

asserted that the Third Court of Appeals' precedent should be followed. Id. Accordingly, the dissent
lamented that the district court did not have the proper jurisdiction to entertain Mega Child Care's suit. Id.
Therefore, the "dissent would have affirmed the trial court's judgment," and dismissed the case. Id.

90. See Petitionfor Review, Tex. Dep't of Protective& Regulatory Servs. v. Mega Child Care, Inc.,
145 S.W.3d 170 (Tex. 2004) (No. 02-0728) [hereinafter Petition for Review].

91. See id. at 6-12. In their reply brief, Mega Child Care reiterated that it agreed with the Houston
Court of Appeals' decision. See Respondent's Response to the Brief on the Merits, at 9 Tex. Dep't of
Protective & Regulatory Servs. v. Mega Child Care, Inc., 145 S.W.3d 170 (Tex. 2004).

92. See Petition for Review, supra note 90, at 6.
93. See id. at 9.
94. See id. at 10.

95. See id. at 6.
96. See id. at 7-8.
97. See id. at 9.
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Another public policy argument, the DPRS continued, was that the Third
Court of Appeals' precedent was in line with the legislature's ability to
specifically waive sovereign immunity where it sees fit.98 The DPRS
contended that a general grant ofjurisdiction waiving sovereign immunity was
at odds with the legislature's power to determine the compelling circumstances
fit for a specific waiver of sovereign immunity.99 The DPRS based this
argument on a line of cases which held that due process concerns do not
always mandate judicial review of contested case orders.'0

"[A]ction and acceptance" by the legislature of the Third Court of
Appeals' construction of Section 2001.171 of the APA formed the basis of the
DPRS's third argument.' °' The DPRS argued that legislature's refusal to
amend Section 2001.171 of the APA after the Motorola decision amounted to
acceptance of the Third Court of Appeals' construction of Section 2001.171.102
Furthermore, in 1993 the legislature codified Section 2001.171 into the Texas
Government Code. 0 3 The DPRS argued that refusal to amend Section
2001.171 of the APA when it was codified was further evidence of the
legislature's acceptance of the Third Court of Appeals' construction."°

C. The Texas Supreme Court's Decision

The Texas Supreme Court did not find much weight in the DPRS's
arguments.'0 5 The court framed the issue as "whether a person who holds a
child-care facility license may obtain judicial review of an administrative
decision to revoke the license."' 6 But the implications were much broader;
the court's ruling would profoundly affect administrative jurisprudence in the
State of Texas. Justice Steven W. Smith delivered the much anticipated,
unanimous opinion that resolved the case through an exhaustive review of the
legislative history behind the APA.' °7 Upholding the First Court of Appeals'
decision, the court found the language "is entitled to judicial review," as
contained within the Texas APA, to be unambiguous. °" Accordingly, the

98. See id.
99. See id.

100. See, e.g., S.C. San Antonio Inc. v. Tex. Dep't of Human Servs., 891 S.W.2d 773,778 (Tex. App.
-Austin 1995, writ denied); Blair v. Tex. Dep't of Human Servs., 837 S.W.2d 670, 671 (Tex. App.-Austin
1992, writ denied).

101. See Petition for Review, supra note 90, at 10.
102. See id.
103. See id.
104. See id.
105. See Tex. Dep't of Protective & Regulatory Servs. v. Mega Child Care, Inc., 145 S.W.3d 170,

196 (Tex. 2004).
106. Id. at 172.
107. See id. Justice Priscilla R. Owen offered a concurring opinion and Justice Michael H. Schneider

did not participate in the decision. Id. at 196.

108. Id. at 172 (emphasis added).
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plain language reading of Section 2001.171 of the APA led the court to find
an "independent right to judicial review for those who satisfy the section's
threshold requirements."' 9 The Texas Supreme Court had finally settled the
issue by holding that the plain language of Section 2001.171 of the APA
confers on a party the right to judicial review of a final contested case order. "0

D. Impact of the Mega Child Care, Inc. Decision

1. Limited Waiver of Sovereign Immunity

In Mega Child Care, Inc., the Texas Supreme Court established that
Section 2001.171 creates a right to judicial review of a contested case
hearing."' However, a right to judicial review is not necessarily a waiver of
a government's sovereign immunity.1 2 Addressing this conundrum, the Texas
Supreme Court opined that "Section 2001.171 provides an independent right
to judicial review when an agency enabling statute neither specifically
authorizes nor prohibits judicial review is, as a practical matter, dispositive of
the sovereign immunity issue." '' t The court assumed that the legislature
understood state agencies would inevitably be sued under Section 2001.171
of the APA when it passed the legislation." 4 Accordingly, Section 2001.171
of the APA provides a waiver to the obstacle of sovereign immunity when
seeking judicial review of a contested case. 15

2. Aftermath of the Decision

The Texas Supreme Court's landmark decision in Mega Child Care, Inc.
does not overrule the judiciary's well-established assumption that a party has

109. Id. at 196.
110. Id. at 190. A caveat to the Texas Supreme Court's holding should be mentioned. APA Section

2001.17 1's independent right to judicial review applies only when the agency's enabling statute does not
expressly authorize or prohibit such review. Id. at 197.

111. Id. at 196.
112. Jeffrey S. Boyd, An Ace in the Hole & A Jack of All Trades: Recent Developments Affecting

Sovereign Immunity & Pleas to the Jurisdiction, 6 TEX .TECH. J. OF TEX. ADMIN. L 1, 79 (2004).
113. Mega Child Care, Inc.,145 S.W.3d at 197.
114. See Beal, supra note 24, at 361; see also Mega Child Care, Inc., 145 S.W.3d at 198.
When providing an independent right to judicial review in Section 2001.171 of the APA, the
legislature necessarily understood that state agencies would be sued in court by persons
exercising that right, that contested-case decisions of those agencies would be judicially
reviewed under the standards set forth in Section 2001.174, and that the challenged
administrative decisions would be either affirmed, reversed, or remanded as provided by Section
2001.174. Therefore, we conclude that Section 2001.171 provides a limited waiver of sovereign
immunity.

Id.
115. See id.
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no inherent right to judicial review." 6 Instead, the holding provides that if an
agency falls within the control of the APA, any order by that agency must be
issued pursuant to a contested case, and in these circumstances, the APA alone
can provide the necessary grant of subject matter jurisdiction for an appeal." 7

In his 2004 administrative law update, Professor Ron Beal, of the Baylor
University Law School, addressed the impact of the Mega Child Care, Inc.
holding. Professor Beal stated that:

When the agency legislation is read in conjunction with Section 2001.171 of
the APA, if the order is the result of a contested case proceeding, Section
2001.171 expressly grants subject matter jurisdiction to the district court and
simultaneously rebuts the presumption of nonreviewability of the order as
indicated by the enabling legislation."'

Therefore, according to Professor Beal, the Texas Supreme Court's
interpretation "broadens the holding that one has a right to judicial review of
any agency order if there is a legislative grant to that effect." ' 19 He continued
that after Mega Child Care, Inc. "this grant of power can be found not only in
the enabling legislation of the agency, but within Section 2001.171 of the
APA."' 20 Professor Beal also added that the Mega Child Care, Inc. decision
"may renew interest among practitioners to have the Texas Supreme Court
review a second line of cases from the Austin Court of Appeals to determine
when a person is entitled to a contested case proceeding under the APA."' 2'

The second half of this comment evaluates how the Texas Supreme Court
should resolve this quandary.

IV. WHEN DOES A PARTY HAVE A RIGHT TO A CONTESTED CASE HEARING?

A. The Importance of the Definition

In Texas, agency adjudication occurs through contested case proceedings.
In fact, the Texas Attorney General considers a contested case to fall within
the general category of litigation.12 A contested case proceeding provides an
administrative agency with the power to decide specific controversies of law
and fact arising out of its regulatory scheme. "2 In fact, many of the procedural

116. See Beal, supra note 24, at 362.
117. Id.
118. Id. at 363.
119. Id.
120. Id. Professor Beal noted, however, that "the court made clear that Section 2001.171 will not

overcome an express prohibition of the right to judicial review within the enabling legislation of the
agency." Id.

121. Id.
122. See Op. Tex. Att'y Gen. No. OR2005-03511 (2005).
123. Beal, supra note 24, at 6. In Texas, a contested case generally results from (1) an agency's
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rules and safeguards outlined in the APA apply only when the action falls
under the label of a contested case."24 The Texas Supreme Court's decision in
Mega Child Care, Inc. raised the stakes regarding whether a proceeding is
labeled as a contested case. The increased importance stems from a party's
ability to seek judicial review of an agency decision when the grievance falls
under the definition of a contested case. 25 Unfortunately, the Texas APA
contains no express language dictating when a party is entitled to a contested
case proceeding. 26 Rather, it vaguely defines a contested case as "a
proceeding, including a ratemaking or licensing proceeding, in which the legal
rights, duties, or privileges of a party are to be determined by a state agency
after an opportunity for [an] adjudicative hearing."'' 27 Interestingly, the Texas
Supreme Court has yet to issue a definitive opinion on when a party is entitled
to a contested case hearing.1 28 Unfortunately, even the case law at the court of
appeals level is rather cursory on the issue. 129 Therefore, as one commentator
noted, "the time is ripe" for the Texas Supreme Court to render a decision
clarifying when a party has a right to a contested case proceeding. 3' To recap,
it is clear that in Texas to obtain judicial review of an administrative agency's
order under Section 2001.171, one needs a contested case hearing.' 3 ' What is
not clear under the Texas APA is when exactly a party is entitled to a
contested case proceeding. Therefore, a party's right to judicial review could
depend in large part on whether the definition of a contested case is construed
narrowly or broadly.

B. The Model State Administrative Procedure Act and Contested Cases
Proceedings

To better understand when a person is, or should be, entitled to a
contested case proceeding requires a brief look at the Model State
Administrative Procedure Act (Model Act). In 1946, the National Conference
of Commissioners on Uniform State Laws (NCCUSL) took on the daunting

refusal to license a person or entity; (2) an agency's revocation of an existing license or permit; (3) an
agency's assessment of an administrative penalty; (4) or an agency's action affecting a legal interests. Id.

124. Hamilton & Jewett, supra note 10, at 286.
125. See generally Mega Child Care, Inc.,145 S.W.3d at 196.
126. See TEx. GOV'T CODE ANN. ch. 2001 (Vernon 2000 & Supp. 2005).
127. § 2001.003(7). The APA defines "agency" as "a state officer, board, commission, or department

with statewide jurisdiction that makes rules or determines contested cases." Id. The definition of agency
further includes the State Office of Administrative Hearings. Id. Not falling under the definition of a state
agency is a state agency wholly financed by federal funds, the legislature, the judiciary, higher education
institutes, and the Texas Department of Insurance when conducting activities "under Title 5, Labor Code,
of the department, the commissioner of insurance, or the commissioner of workers' compensation."
§ 2001.003(7)(D) (Vernon Supp. 2005).

128. Beal, supra note 24, at 364.
129. See id.
130. See id.
131. Mega Child Care, Inc., 145 S.W.3d at 196.
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task of creating the Model Act. 3 2 In 1961, the NCCUSL revised the Model
Act, and nearly half of the states in the union modeled their versions of the
APA after this revised Model Act of 1961. Under the Model Act of 1961,
a contested case is defined as a "proceeding, including but not restricted to
ratemaking, [price fixing], and licensing, in which the legal rights, duties,
privileges of a party are required by law to be determined by an agency after
an opportunity for hearing."'' " Pursuant to the "required by law" language of
the 1961 Model Act, a party's right to a contested case hearing was predicated
on an external source granting such a proceeding.'35

C. What Should the Scope of Contested Case Proceedings be in Texas?

1. Background Information

In the 1970's, the State Bar Committee on Administrative Law
(Committee) began drafting the Texas APA.'36 The Committee considered at
great lengths how to properly define a contested case. 13 7 The Texas APA is
based on the Model Act, and the Model Act included the language "required
by law" in its definition of a contested case. 3 ' Interestingly, the "required by
law" language contained in the Model Act does not appear in the Texas
adaptation of the APA.'39 The deletion of this "required by law" language
presents a unique problem concerning the scope of contested cases in Texas.
Most of the states that have adopted some version of the Model Act have either
construed the definition of a contested case quite narrowly or broadly. 4

States with APAs containing the language "required by statute" tend to
construe the definition more narrowly. 41 Alternatively, states that construe the
definition of a contested case more broadly tend to have APAs containing the

132. Twelve states based their APAs on this 1946 version of the Model Act. NAT. CONF. OF
COMM'RS ON UNIFORM STATE LAws, Preliminary Report, http://www.law.upenn.edu/bll/ulc/msapa/2005
AMAdminReport.txt. Further revisions of the Model Act occurred in both 1961 and 1981. Id. There is
currently another revision in progress. See id.

133. Id.
134. Hamilton & Jewett, supra note 10, at 286 (citing Revised Model Administrative Procedure Act

§ 1(2)) (emphasis added).
135. Karen E. Boxx, Comment, Experiments in Agency Justice: Informal Adjudicatory Procedures

in Administrative Procedure Acts, 58 WASH. L. REv. 39, 45 (1982).
136. Hamilton & Jewett, supra note 10, at 285.
137. See McCalla, supra note 9, at 447.
138. See supra Part B.
139. Compare TEx. GOV'T CODE ANN. § 2001.003(1) (Vernon 2000 & Supp. 2005), and Hamilton

& Jewett, supra note 10.
140. Jennifer Lumley-Hluskay, The Contest Over "Contested Cases": A Study on How the

Connecticut Legislature's Reading of Two Words May be Depriving You of Your Right to Judicial Review
and Due Process of the Law, 23 QUINNIPIAC L. REV. 1239 (2005).

141. Id. at 1266-67.
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language "required by law."' 42 Because the Texas APA definition of a
contested case contains neither phrase, deciphering the legislative intent
presents a difficult task.

Upon passage of the Texas APA, legal commentators immediately took
issue with the Act's vague definition of a contested case. 43 Commentators
pointed out that the "deceptively simple language" the Act uses to define
contested case could lead to interpretational problems by the judiciary.'" The
ambiguous nature of the definition raises this question: Should the definition
be construed narrowly, or should it be construed broadly? A broad
construction would find the APA itself providing a party with a right to a
contested case hearing. 45 But a narrow construction would mean that the
merely procedural APA only calls for a contested case hearing if such a
hearing is mandated by another statute."

2. Pros and Cons of Broadly Interpreting the Definition

It has been argued that the power of the "required by law" language was
lessened in an attempt to broaden the scope of the definition."4 7 Therefore,
under this broad construction, all agency actions determining the legal rights,
duties, or privileges of parties fall under the definition, even if the statute does
not require a hearing. 48 Proponents of this view argue that the APA itself
creates a right to a contested case. 49 In fact, Dudley McCalla, Chairman of the
State Bar Administrative Law Committee, 5 ' stated that they excluded the
language in an attempt to provide a contested case hearing "in the unlikely
event the legislature created an agency to adjudicate the rights of a party
without requiring a hearing. ' '

9
51

Other commentators are not so comfortable with broadly interpreting the
meaning of a contested case. 52 These commentators argue that the broad
construction ignores vital language within the contested case definition,
particularly "after an opportunity for adjudicative hearing."'' 53 Proponents of
this interpretation believe that a hearing should be provided only where

142. Id.
143. Hamilton & Jewett, supra note 10, at 286.
144. Id.
145. Id. at 289.

146. See, e.g., Tex. Dep't ofProtective & Reg. Servs. v. Mega Child Care, Inc., 145 S.W.3d 170, 196

(Tex. 2004) (analyzing the lower courts holding).
147. McCalla, supra note 9, at 448.

148. Id.

149. Id.
150. See Hamilton & Jewett, supra note 10, at 287 n.8.

151. McCalla, supra note 9, at 3.

152. See Hamilton & Jewett, supra note 10, at 286-87.
153. See id.
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mandated outside the APA by statute or constitutional right.'- 4 Advocates of
this interpretation cite certain policy concerns in construing the definition too
broadly. Specifically, concerns exist that a broad interpretation could cause
an "unknown and indeterminate number of agency proceedings into the
contested case category.'" For example, a broad construction could entitle
prisoners who have had their "good time" taken away to a contested case
proceeding, thus overloading the district courts in attempt to seek judicial
review.5 6 In addition to the concern over a possible increase in appeals, those
against a broad construction express trepidation that doing so could possibly
increase litigation costs for the courts, the administrative agencies, and for
citizens.'57

Furthermore, those against a broad construction doubt that the legislature
intended all agency proceedings in which a party's legal rights are determined
to fall under the contested case definition. 5 ' They believe a broad
construction blatantly ignores statutory language stating that contested case
proceedings "are to be determined by an agency after an opportunity for an
adjudicative hearing."'5 9

3. The Case Law

Unfortunately, not much case law exists in Texas regarding this issue.
Both the Third Court of Appeals in Austin and the Ninth Court of Appeals in
Beaumont touched on the issue, but declined to broadly interpret the meaning
of a contested case."W The two appellate courts refuse to interpret the APA
itself as granting a right to a contested case hearing.' 6 ' Instead, these courts
hold that a contested case proceeding shall be held by an agency when a source
outside the APA mandates the necessity of such a proceeding.'62

In Big D Bamboo, Inc. v. State, the question before the Beaumont Court
of Appeals was whether the APA itself granted a right to a contested case
hearing. 63 The facts of that case concerned Bamboo's failure to pay
$13,132.36 in liquor taxes." After an audit in which the Texas Alcoholic
Beverage Commission (TABC) found that Bamboo owed back liquor taxes,

154. See id.
155. Id.
156. Id.
157. See Lumley-Hiuska, supra note 140, at 15.
158. See id.
159. Id. (emphasis added).
160. See Beal, supra note 24, at 361.
161. See id. at 363.
162. Id.
163. Big D Bamboo, Inc. v. State, 567 S.W.2d 915, 917-18 (Tex. Civ. App.-Beaumont 1978, no

writ).
164. Id. at 916-18.
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Bamboo requested, and received, a hearing regarding these allegations.16
1

During a recess of the hearing, however, Bamboo voluntarily allowed his
permit to expire and never resumed the hearing."6 Bamboo subsequently filed
an action in the district court, which was dismissed. 67 On appeal, Bamboo
contended that the trial court erred by "'failing to find that the denial by [the
State] of [Appellants'] rights to a full and complete administrative hearing
violated constitutional due process.'""' Furthermore, Bamboo argued that the
Texas APA required the TABC to hold a hearing after reasonable notice. 69

The court held that the APA itself did not mandate a contested case hearing be
held. 70 Furthermore, because no law external to the APA mandated a
contested case hearing, Bamboo did not have a right to such a proceeding.'

The Austin Court of Appeals has been even more direct about its refusal
to interpret the APA itself as granting a right to a contested case hearing.'72 In
H. Tebbs, Inc. v. Silver Eagle Distributors, Inc., the Austin Court of Appeals
read the APA as "requiring compliance with the contested case provisions of
APTRA [sections] 13-19 only if some other law, statute, or rule requires that
agency licensing action be preceded by notice and opportunity for hearing."'73

In Employees Retirement System v. Foy, the Austin Court of Appeals
expounded on its refusal to broadly interpret the meaning of a contested
case. '4 The court reasoned that broadly interpreting a contested case could
potentially clog the judiciary with an infinite number of contested agency
proceedings.'75 After the Foy decision, the Third Court of Appeals decided
Best & Co. v. Texas State Board of Plumbing Examiners and rejected, once
again, a construction of the definition of a contested case requiring "an agency
to follow contested-case procedures any time rights, duties, or privileges of a
party are determined, without regard to whether an adjudicative hearing is
required or provided."' 7 6 Even as recently as 2001, the Austin Court of
Appeals noted that it has "consistently rejected the interpretation that the APA
creates an independent right to a contested case hearing in the absence of
express statutory authority.'" 77

165. Id.
166. Id.
167. Id.
168. Id.
169. Id.
170. Id.
171. Id.
172. H. Tebbs, Inc. v. Silver Eagle Distribs., Inc., 797 S.W.2d 80, 85 (Tex. App.-Austin 1990, no

writ).
173. Id.
174. Employees Ret. Sys. v. Foy, 896 S.W.2d 314, 316 (Tex. App.-Austin 1995, writ denied).
175. Id.
176. Best & Co. v. State Bd. of Plumbing Exam'rs, 927 S.W.2d 306, 309 (Tex. App.-Austin 1996,

writ denied).
177. Eldercare Props., Inc. v. Tex. Dep't of Human Servs., 63 S.W.3d 551, 557 (Tex. App.-Austin

2001, pet. denied).
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The Austin Court of Appeals shared the concerns of those against broadly
construing the definition of a contested case in Employees Retirement System
v. Foy. 178 In that case the court noted the following:

State agencies do many things; they make many different kinds of decisions.
These usually affect to some extent a person's "legal right," and the agencies
may choose to take these actions only after trial-type procedures similar to
"contested case" procedures required by the APA in sections 2001.001-. 147.
A theory that APA Section 2001.171 entitles all persons "aggrieved" to
"judicial review" in each instance "invites potentially serious consequences
by ushering an unknown and indeterminate number of agency proceedings
into the contested case category," and thus into the reviewing courts, even in
such administrative controversies as the taking away of "good time" from
thousands of state prisoners.'"

Therefore, it seems the Texas case law, at least at the appellate court level,
favors narrowly construing the definition of a contested case. The trend since
the last revision of the Model Act, however, has been toward a broader
construction of the phrase.180

D. A Trend Towards a Broad Construction?

The 1961 revision of the Model Act, the version adopted by Texas,
provided a narrow definition of a contested case. The 1981 revision of the Act,
however, broadly defined when an agency is required to conduct a contested
case, noting the following:

An agency shall conduct an adjudicative proceeding as the process for
formulating and issuing an order, unless the order is a decision:

(1) to issue or not to issue a complaint, summons, or similar
accusation;
(2) to initiate or not to initiate an investigation, prosecution, or
other proceeding before the agency, another agency, or a court; or
(3) under [s]ection 4-103, not to conduct an adjudicative
proceeding. 18

Therefore, a reading of the 1981 Model Act shows that a contested case
proceeding is mandated when a party's "legal rights, duties, privileges,
immunities, or other legal interests" are affected by agency action.8 2 This

178. Foy, 896 S.W.2d at 316.
179. Id. (citing Hamilton & Jewett, supra note 10, at 289).
180. Boxx, supra note 135, at 144-48.
181. REVISED MODEL STATE ADMIN. AcT § 4-101 (1981) available at http://www.nmcpr.state.nm.

us/acr/presentations/1981MSAPA.htn.
182. Boxx, supra note 135, at 144-48; see NAT. CONF. COMM'RS ON UNIFORM STATE LAWS, supra
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definition is considerably broader than either the 1946 revision or the 1961
revision.

It has been over twenty-five years since the Model Act has been revised.
The NCCUSL met in 2004 and decided that a new revision of the Model Act
was in order. The NCCUSL listed difficulties in the area of judicial review of
agency action as an important reason why a revision is needed. 18 3 One issue
that troubled the drafters of the Revised Model Act was: "Should evidentiary
hearings be required only when mandated by statute, constitution or other law,
or should the Conference adopt the broader approach of the 1981 Model State
Administrative Procedure Act that requires an evidentiary hearing in almost
all instances where an order is to be issued by the agency?"'"

During a September 2005 Connecticut Bar Association meeting
concerning the latest revision of the Model Act, the committee discussed this
exact issue.'85 The committee recommended to the NCCUSL that the
definition of a contested case be interpreted broadly, but "provide an option for
a narrower model for consideration by the various States that maintains their
control of judicial review."'" The committee continued that language should
be adopted "that clarifies that a class of decisions exists for which no judicial
review is available."187 Furthermore, all states adopting the Model Act of 1981
broadly interpret the meaning of a contested case. The trend clearly favors a
broad interpretation of the definition.

E. Where Might the Texas Supreme Court Come Down on the Issue?

1. The Possible Interpretations

As discussed earlier, the Texas Supreme Court has yet to address whether
to interpret the definition of a contested case broadly or narrowly. When the
Texas Supreme Court does decide to take on this issue, the court will have
three potential options on how to define a contested case.'88 The three likely
interpretations are: (1) the right to a contested case hearing depends on law
external to the APA; 189 (2) the APA itself creates a right to a contested case

note 132.
183. See NAT. CoNF. OF COMm'RS ON UNiFORM STATE LAWS, supra note 132.
184. See id.
185. Id.
186. Id.
187. Id.
188. See Employees Ret. Sys. of Tex. v. Foy, 896 S.W.2d 314, 316 (Tex. App.-Austin 1995, writ

denied) (discussing the petitioner's three arguments on when a contested case should receive review).
189. Boxx, supra note 135, at 44-48.
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hearing; or (3) both the APA and external law creates a right to a contested
case hearing. 9'

2. Did Mega Child Care, Inc. Provide Us with a Hint?

In its recent Mega Child Care decision, the Texas Supreme Court hinted
that it could favor broadly defining the meaning of a contested case.'92 In that
case, the court discredited the much-cited prisoner's good time hypothetical,
used often as a reason not to broadly interpret the definition of a contested
case.'93 The court noted that the legislature expressly exempts certain state
agencies and particular administrative decisions from falling under the APA's
coverage.'" For example, since its promulgation, the APA contained
exemptions for "state agencies wholly financed by federal funds, the Industrial
Accident Board, institutions of higher education, and suspensions of driver's
licenses."' 195 The legislature continues to add exemptions to the APA as the
circumstances mandate.'" The court noted that one such an exemption to the
APA is as follows:

This chapter does not apply to a rule or internal procedure of the Texas
Department of Criminal Justice or Texas Board of Criminal Justice that
applies to an inmate or any other person under the custody or control of the
department or to an action taken under that rule or procedure. 97

The court further stated that the exemption, originally enacted in 1993,
"addresses the hypothetical problems raised by the Third Court of Appeals in
its 1995 Foy decision concerning "such administrative controversies as the
taking away of 'good time' from thousands of state prisoners.""98

V. CONCLUSION

In Mega Child Care, Inc., the Texas Supreme Court settled the long- time
dispute regarding just how Section 2001.171 of the Texas APA should be
construed. The court decided that the section should be interpreted as a limited
waiver of sovereign immunity allowing an aggrieved party in a contested case

190. Id.

191. Id.

192. See Tex. Dep't of Protective & Regulatory Servs. v. Mega Child Care, Inc., 145 S.W.3d 170,
192 (Tex. 2004) (criticizing the Third Court of Appeals narrow interpretation of "contested case" in Foy,
896 S.W.2d at 316).

193. See id. at 192.
194. Id.
195. Id. (referencing the APTRA, 64th Leg., R.S., ch. 61, 1975 Tex. Gen. Laws 136, 137, 147).
196. Id.
197. Id. (citing TEX. GOV'T CODE ANN. § 2001.226 (Vernon 2000)).
198. Id.
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proceeding to seek judicial review in a Texas District Court. This landmark
decision put to rest many questions regarding when a party has the right to
seek judicial redress of an adverse agency decision in the district court. But
the decision brought to light another ambiguity within Texas' adaptation of the
APA, that is, deciding when a party is entitled to a contested case proceeding.

Due process and fundamental issues of fairness afford Texas citizens the
utmost protection against state administrative agencies. Only a broad
construction of the definition of a contested case can provide this protection.
Such a construction would ensure citizens aggrieved by an agency decision the
opportunity to present their case. Administrative agencies continue to increase
in size and power, and these agencies have the ability to negatively affect the
rights of private citizens. The drafters of the United States and Texas
Constitutions did not consider agencies and the power they possess.
Therefore, the right of Texas citizens to have a hearing concerning any
negative infringement on their rights far outweighs any additional costs.
Broadly construing the definition of a contested case is also important because
it ensures that the judiciary can maintain a check on agency power. Because
a contested case proceeding is now a prerequisite to judicial review of an
adverse agency decision, broadening the scope of contested cases is imperative
for the judiciary to maintain a check on agency power.

by James Hannagan
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