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I. INTRODUCTION

"No person's property shall be taken, damaged or destroyed for or applied to

public use without adequate compensation being made...."

- TEX. CONST. art. I, § 17

"[N]or shall private property be taken for public use, without just
compensation."

- U.S. CONST. amend. V1

That government may not take private property for public use without just
compensation is integral to American jurisprudence. Included in the Bill of
Rights of the United States and Texas Constitutions, takings clauses prohibit
"[g]ovemment from forcing some people alone to bear public burdens which,
in all fairness and justice, should be borne by the public as a whole."2

Otherwise, government could attain popularity and power by shifting to an
individual or a small minority the cost of achieving a public purpose, or as
George Bernard Shaw put it, "[al government which robs Peter to pay Paul can
always depend on the support of Paul."3

Takings clauses protect against the government, without just
compensation, appropriating private property or taking actions such as
constructing public works that directly damage or destroy private property.4

The protection applies to real and personal property, as well as to intellectual
property, such as trade secrets.5 The protection applies to property of
individuals and businesses, including utilities.6

Utility service is considered essential to the public.7 Traditionally,
utilities are common carriers required to make their facilities available to serve
the public.' Unlike most businesses, utilities have powers to condemn and to

1. The Fifth Amendment is applicable to the states under U.S. CONST. amend. XIV. Sheffield Dev.
Co. v. City of Glenn Heights, 140 S.W.3d 660,669 (Tex. 2004). Though comparable, the federal and Texas
guarantees are worded differently, and it could be argued that the differences in wording are significant.
Id. In applying the Texas constitutional provision, however, Texas courts have looked to federal
jurisprudence for guidance. Id.

2. Lingle v. Chevron U.S.A. Inc., 125 S. Ct. 2074,2080(2005) (citing Armstrong v. U.S., 364 U.S.
40, 49 (1960)).

3. GEORGE BERNARD SHAw, EVERYBODY'S POLTIcAL WHAT'S WHAT? 256 (1944).
4. Sheffield, 140 S.W.3d at 669 n.37.
5. See Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002 (1984).
6. See Duquesne Light Co. v. Barasch, 488 U.S. 299, 307 (1989); City of Corpus Christi v. Pub.

Util. Comm'n, 51 S.W.3d 231, 241-42 (Tex. 2001).
7. Duquesne, 488 U.S. at 315.
8. ld. at 307.
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appropriate land, rights-of-way, easements, and other private property for
construction of facilities they use to provide service.'

Utilities were long considered to be natural monopolies-i.e., due to high
infrastructure cost, their product could most efficiently be provided by a single
supplier.'" In addition, land use policy abhorred duplication of underground
lines or pole-and-line systems in the same geographic area. As a result,
usually only a single supplier was allowed to offer each type of retail utility
service in a geographic area." Regulators certificated the utility's retail
service area, required the utility to offer service to every retail customer within
its certificated area, with exceptions such as for nonpayment, and established
the utility's prices, terms, and conditions of service.' 2

In this pervasively regulated environment, takings law provides important
protections to prohibit rates from being set at a level that takes private property
for public use without just compensation. 3 In Texas and elsewhere, takings
principles have been incorporated in statutes, agency rules, and judicial rate-
setting standards for so long that they were rarely mentioned in debates about
utility regulation.14

In recent years, technological, economic, and legal changes have
transformed segments of the telecommunications and electric industries from
heavily-regulated monopoly utilities to lightly-regulated, multi-supplier
competitive markets.' 5  The Texas agency charged with regulating both of

9. TEX. UTIL. CODE ANN. §§ 181.004, 181.084 (Vernon 1998 & Supp. 2005); see also id. annot.
5-6.

10. See, e.g., Public Utility Regulatory Act (PURA), TEX. UTIL. CODE ANN. §§ 11.001-66.017,
§ 11.002(b) (Vernon 1998 & Supp. 2005) ("Public utilities traditionally are by definition monopolies in the
areas they serve. As a result, the normal forces of competition that regulate prices in a free enterprise society
do not operate. Public agencies regulate utility rates, operations, and services as a substitute for
competition."); see also TEX. UTIL. CODE ANN. § 121.052 (Vernon 1998); 'rEX. WATER CODE ANN.
§ 13.001(b) (Vernon 2000 & Supp. 2005).

11. See TEX. UTIL. CODE ANN. §§ 11.003(16), 36.001-.004, 37.051, 37.151-.152 (Vernon 1998);
see also TEX. UTIL. CODE ANN. §§ 104.002, 121.151 (Vernon 1998); MEX. WATER CODE ANN.
§§ 13.135-136, 13.139, 13.181, 13.242, 13.250 (Vernon 2000).

12. See §§ 11.003(16),36.001-.004,37.051, and 37.151-.152; see also §§ 104.002, 121.151; TEX.
WATER CODE ANN. §§ 13.135-.136, 13.139, 13.181, 13.242, 13.250 (Vernon 2000 & Supp. 2005).

13. City of Corpus Christi v. Pub. Util. Comm'n, 51 S.W.3d 231, 241 (Tex. 2001).
14. See, e.g., TEX. UTIL. CODE ANN. § 53.051 (Vernon 1998 & Supp. 2005).

In establishing a public utility's rates, the commission shall establish the utility's overall
revenues at an amount that will permit the utility a reasonable opportunity to earn a reasonable
return on the utility's invested capital used and useful in providing service to the public in excess
of the utility's reasonable and necessary operating expenses.

Id.; see also §§ 36.051, 104.051, 13.183.
15. See, e.g., §§ 31.001(c), 39.001(a), 52.001(b), 65.001.

The wholesale electric industry, through federal legislative, judicial and administrative actions,
is becoming a more competitive industry that does not lend itself to traditional electric utility
regulatory rules, policies and principles. As a result, the public interest requires that rules,
policies, and principles be formulated and applied to protect the public interest in a more
competitive marketplace.

§ 31.001(c);
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these dynamic industries is the Public Utility Commission of Texas (PUC).16

The Public Utility Regulatory Act (PURA) now prohibits PUC regulation of
many specific matters previously regulated, restricts PUC authority over
competitive providers, 7 and contains broad limits on the level of regulation.I"

Technological, economic, and legal developments have also blurred lines
between the telecommunications, cable, and video industries.' 9 Pursuant to
2005 PURA amendments, after September 1, 2005, a cable or video service
supplier must obtain a certificate of franchise authority from the PUC to
operate in public rights-of-way.20 In general, however, cable and video service
remain subject to federal or municipal regulation with enforcement in the
courts, rather than being regulated by the PUC.2'

The legislature finds that the production and sale of electricity is not a monopoly warranting
regulation of rates, operations, and services and that the public interest in competitive electric
markets requires that, except for transmission and distribution services and for the recovery of
stranded costs, electric services and their prices should be determined by customer choices and
the normal forces of competition. As a result, this chapter is enacted to protect the public interest
during the transition to and in the establishment of a fully competitive electric power industry.

§ 39.001(a);
The telecommunications industry, through technical advancements, federal legislative, judicial
and administrative actions, and the formulation of new telecommunications enterprises, has
become and will continue to be in many and growing areas a competitive industry that does not
lend itself to traditional public utility regulatory rules, policies and principles. As a result, the
public interest requires that rules, policies, and principles be formulated and applied to:
(1) protect the public interest; and (2) provide equal opportunity to each telecommunications
utility in a competitive marketplace.

§ 52.001(b); § 65.001;
"It is the policy of this state to provide for full rate and service competition in the
telecommunications market of this state so that customers may benefit from innovations in
service quality and market-based pricing."
16. Water and wastewater utilities are regulated by the Texas Commission on Environmental

Quality and gas utilities are regulated by the Railroad Commission of Texas. See Tex. Comm'n Envtl.
Quality Home Page, http://www.tceq.state.tx.us/ (last visited Jan. 23, 2006); Tex. R.R. Comm'n Home Page,
http://www.rcc.state.tx.us/ (last visited Jan. 23. 2006).

17. See § 39.001(c), 52.002(b).
18. See § 39.001(d) (regarding the electric industry) ("Regulatory authorities... shall authorize or

order competitive rather than regulatory methods to achieve the goals of this chapter to the greatest extent
feasible and shall adopt rules and issue orders that are both practical and limited so as to impose the least
impact on competition."); § 5 1.001 (e) (regarding the telecommunications industry)

The strength of competitive forces varies widely between markets, products, and services. It is
the policy of this state to require the commission to take action necessary to enhance competition
by adjusting regulation to match the degree of competition in the marketplace to: (1) reduce the
cost and burden of regulation; and (2) protect markets that are not competitive.

Id.; see also § 65.051 (providing that "all markets of all incumbent local exchange companies [ILECs] are
deregulated on January 1, 2006, unless the [PUC] determines ... that a market or markets should remain
regulated").

19. See infra notes 20-21 and accompanying text.
20. § 66.003(a). The certificate grants authority to use and to occupy public rights-of-way in

delivery of cable or video service, except that, with some exceptions, until they expire municipal franchises
govern that right within the municipality. §§ 66.003-.004.

21. See, e.g., §§ 66.003-004, 66.008-009, 66.011-.013, 66.016.



TELECOMMUNICATIONS UTILITY RESTRUCTURING

The PURA limits on regulation are necessary in today's environment.
Firms in competitive markets absorb major risks that, for regulated
monopolies, had been borne by ratepayers (e.g., high-cost infrastructure
resulting from utility decisions that were reasonable when made but incorrect
in hindsight) or avoided by regulation (e.g., loss of market share to
competitors).22 In recent years, in this higher-risk environment, regulatory
proposals have been debated that raise significant takings issues.23 Examples
include use of private property to ease market entry and requirements aimed
at ensuring reliable service at lower prices.24 This article explores selected
takings issues arising from electric and telecommunications restructuring in
Texas.

II. SUMMARY OF RELEVANT TAKINGS LAW

A. What is a Taking That Requires Just Compensation?

Although there are due process and other limits on government, takings
clauses do not prohibit the taking but instead place a condition-just
compensation--on the exercise of that power.25 If the taking is permissible,
neither the validity of the public purpose nor the effectiveness of the taking to
accomplish that purpose eliminates the just compensation requirement:

[T]he Takings Clause presupposes that the government has acted in pursuit
of a valid public purpose. The Clause expressly requires compensation where
government takes private property "for public use." It does not bar
government from interfering with property rights, but rather requires
compensation "in the event of otherwise proper interference amounting to a
taking." Conversely, if a government action is found to be impermissible
-for instance because it fails to meet the "public use" requirement or is so
arbitrary as to violate due process-that is the end of the inquiry. No amount
of compensation can authorize such action.26

Three main categories of takings that require just compensation arise
when the government

(1) physically takes the property by compelling the property owner to
surrender [the] right to exclude others from physical use of the
property;

22. See discussion Part nL.B.
23. See generally discussion Part lIl.
24. Id.
25. Sheffield Dev. Co. v. City of Glenn Heights, 140 S.W.3d 660, 669 (Tex. 2004).
26. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S. Ct. 2074, 2084 (2005) (emphasis in

original, citation omitted).
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(2) deprives the owner of all "economically beneficial or productive use"
of the property so that the government action is tantamount to a
physical taking; or

(3) regulates property to such an extent that the... regulation is tantamount
to a physical taking.27

The first two examples are per se compensable takings,28 while the third
example requires a fact-specific inquiry.29 All three examples can arise in the
utility law context.

1. Per Se Takings

The first type of per se taking, a physical taking, does not require
government possession.30 If the property owner is compelled to suffer a
physical invasion of his property, the direct, physical effect on property
categorically makes the government action a taking requiring just
compensation.3" That is true even if the space or the portion of the property
occupied is small.32

The second type of per se taking is limited to the extraordinary
circumstance where no productive or economically beneficial use of land is
permitted and the landowner is left with a token interest.33 The difficulty is
how to define the property interest against which to apply this strict standard.
The United States Supreme Court has noted:

Regrettably, the rhetorical force of our "deprivation of all economically
feasible use" rule is greater than its precision, since the rule does not make
clear the "property interest" against which the loss of value is to be measured.
When, for example, a regulation requires a developer to leave [ninety
percent] of a rural tract in its natural state, it is unclear whether we would
analyze the situation as one in which the owner has been deprived of all
economically beneficial use of the burdened portion of the tract, or as one in
which the owner has suffered a mere diminution in value of the tract as a
whole.'

27. GTE S.W., Inc. v. Pub. Util. Comm'n, 10 S.W.3d 7, 11 (Tex. App.-Austin 1999, no pet.).
28. See discussion infra Part I.A. 1.
29. See discussion infra Part ll.A.2.

30. Sheffield, 140 S.W.3d at 671.

31. Id.

32. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,436-38 (1982) (noting that,
"whether the installation is a taking does not depend on whether the volume of space it occupies is bigger
than a breadbox.").

33. Sheffield, 140 S.W.3d at 671.

34. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 n.7 (1992).

[Vol. 7:241
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2. Regulatory Takings

In the first regulatory takings case before the United States Supreme
Court, Justice Holmes wrote that, "[t]he general rule at least is that while
property may be regulated to a certain extent, if regulation goes too far it will
be recognized as a taking. ' 35 The Court has described this "too far" standard
as "storied but cryptic. 36 The Texas Supreme Court has observed:

While the United States Supreme Court has never questioned this rule since
Justice Holmes stated it, the Court has acknowledged that determining how
far is "too far" has proved to be a problem of considerable difficulty. While
this Court has recognized that the "Fifth Amendment's guarantee ... [is]
designed to bar Government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public as a
whole," this Court, quite simply, has been unable to develop any "set
formula" for determining when "justice and fairness" require that economic
injuries caused by public action be compensated by the government, rather
than remain disproportionately concentrated on a few persons. Indeed, we
have frequently observed that whether a particular restriction will be rendered

,invalid by the government's failure to pay for any losses proximately caused
by it depends largely "upon the particular circumstances [in that] case."37

To determine whether a regulatory taking has occurred, the reviewing
court conducts essentially an ad hoc factual inquiry concerning three factors:
(1) the character of the governmental action; (2) its economic impact on the
property owner; and (3) its interference with distinct investment-backed
expectations. 38 The first factor considers circumstances such as whether the
government action is temporary, a physical invasion short of occupation, or a
regulation that merely restricts use of property.39 The second factor entails
comparing the value that has been taken from the property with the value that
remains in the property.40 Loss of anticipated gains or potential future profits
is usually not considered. 4' The third factor considers existing and permitted
uses of the property as the primary investment-backed expectations. 42

35. Penn. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
36. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S. Ct. 2074, 2081 (2005).
37. Sheffield, 140 S.W.3d at 670-71 (quoting Penn. Cent. Transp. Co. v. City of New York, 438

U.S. 104, 123-24 (1978) (alterations in original) (citation omitted)).
38. GTE S.W., Inc. v. Pub. Util. Comm'n, 10 S.W.3d 7, 11 (Tex. App.-Austin 1999, no pet.);

Connolly v. Pension Benefits Guar. Corp., 475 U.S. 211, 225 (1986) (quoting Penn. Central, 438 U.S. at
124).

39. E.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 426-34 (1982); Tahoe-
Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 337 (2002).

40. Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 935-36 (Tex. 1998).
41. Id. at 936.
42. Id.

20061
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The United States Supreme Court has cautioned that the three factors are
important guideposts rather than mathematically precise variables, and that the
factors should not be treated as per se rules.43 Similarly, the Texas Supreme
Court considers not just the three factors but all surrounding circumstances in
determining whether government restrictions unreasonably interfere with a
landowner's right to use and to enjoy property so as to require just
compensation.'

Another issue is whether a subsequent owner can raise a takings challenge
to a regulation enacted before that owner acquired the property.45 In
considering this issue in Palazzolo, the United States Supreme Court
distinguished physical takings from regulatory takings:

In a direct condemnation action, or when a State has physically invaded the
property without filing suit, the fact and extent of the taking are known. In
such an instance, it is a general rule of the law of eminent domain that any
award goes to the owner at the time of the taking, and that the right to
compensation is not passed to a subsequent purchaser.'

In contrast, the Court found it illogical and unfair to let postenactment transfer
of ownership bar a regulatory takings claim if a previous owner did not or
could not take the steps necessary to make the claim ripe.47 The Court
explained:

Were we to accept the State's rule, the postenactment transfer of title would
absolve the State of its obligation to defend any action restricting land use,
no matter how extreme or unreasonable. A State would be allowed, in effect,
to put an expiration date on the Takings Clause. This ought not to be the rule.
Future generations, too, have a right to challenge unreasonable limitations on
the use and value of land.... The State's rule would work a critical alteration
to the nature of property, as the newly regulated landowner is stripped of the
ability to transfer the interest which was possessed prior to the regulation.
The State may not by this means secure a windfall for itself.4

Palazzolo, however, reflects the Court's struggle with this issue. In her
concurring opinion, Justice O'Connor interpreted the above holding to mean
that the regulatory regime in place when the claimant acquired the property is

43. Sheffield Dev. Co. v. City of Glenn Heights, 140 S.W.3d 660,672 (Tex. 2004) (quoting Tahoe-
Sierra Pres. Council, Inc., 535 U.S. at 326-27 n.23).

44. Id. at 672-73.
45. Palazzolo v. Rhode Island., 533 U.S. 606, 628 (2001). This issue is important for the

competitive telecommunications and electric industries, where acquisitions have been common. See
discussion supra note 15.

46. Palazzolo, 533 U.S. at 628.
47. Id.
48. Id. at 627.
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relevant to the reasonableness of investment-backed expectations, which a
court must consider when a regulatory taking is at issue.49 She noted that other
factors may also determine investment-backed expectations, and the Court has
never held that a takings claim is defeated simply because a postenactment
acquirer of property, such as a donee, heir, or devisee, lacks a personal
investment in the property.50 Justice Breyer, in his dissenting opinion, agreed
with Justice O'Connor on this point.5 Justice Scalia, in his concurring
opinion, disagreed with Justice O'Connor, stating that investment-backed
expectations that the law takes into account do not include assumed validity
of a restriction that deprives property of so much of its value as to be
unconstitutional.52

3. Substantial Advancement of Legitimate Government Interest

Twenty-six years ago, in Agins v. City of Tiburon, the United States
Supreme Court held that government regulation of private property may effect
a compensable taking if it does not substantially advance legitimate
government interests.53 Lower federal courts and some states, including Texas,
followed the Agins opinion.54

In its 2005 opinion in Lingle, the United Stated Supreme Court expressly
overturned Agins, explaining that the "substantially advances" test prescribes
a due process-type inquiry that has no proper place in takings jurisprudence.55

The Court observed:

[T]he "substantially advances" inquiry reveals nothing about the magnitude
or character of the burden a particular regulation imposes upon private
property rights. Nor does it provide any information about how any
regulatory burden is distributed among property owners. In consequence,
this test does not help to identify those regulations whose effects are
functionally comparable to government appropriation or invasion of private
property; it is tethered neither to the text of the Takings Clause nor to the
basic justification for allowing regulatory actions to be challenged under the
Clause.56

The year before the United States Supreme Court issued Lingle, however,
the Texas Supreme Court held: "we continue to believe for purposes of state

49. Id. at 632.
50. Id. at 634-35.
51. ld. at 654.
52. Id. at 645.
53. 447 U.S. 255, 260 (1980).
54. See, e.g., Sheffield Dev. Co. v. City of Glenn Heights, 140 S.W.3d 660, 673-74 (Tex. 2004).
55. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S. Ct. 2074, 2083 (2005).
56. Id. at 2084 (emphasis in original).
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constitutional law, . . . that the statement in Agins is correct: that whether
regulation substantially advances legitimate state interests is an appropriate test
for a constitutionally compensable taking, at least in some situations."57 Texas
courts have not yet addressed the impact of Lingle on Texas takings law.

4. Discretionary Benefit from Government

Another issue involves whether, in return for conferring a benefit, the
government can relieve itself of the just compensation requirement. The
United States Supreme Court has held that "the government may not require
a person to give up a constitutional right ... in exchange for a discretionary
benefit conferred by the government where the benefit sought has little or no
relationship to the property."58

B. What Compensation is Just?

In takings law, the loss to the person whose property is taken determines
just compensation.59 The government's obligation is to put the aggrieved party
in the position it was in before the taking, but not in a better position.60

1. Compensation for a Physical Taking

"In physical takings cases, the property owner generally must receive the
'full monetary equivalent of the property taken."' 61 Typically, this means fair
market value, "established by determining 'what a willing buyer would pay in
cash to a willing seller' at the time of the taking." 2 If there is no active
unregulated market for the property, replacement cost or income capitalization
approaches might be appropriate, but use of historical cost is rarely
countenanced.63 Whether property is condemned for use by a private company
rather than government is irrelevant, and market value excludes any
consideration of special value to the condemnor relative to others.'

Texas statutory standards for compensation when a utility condemns real
property apply the above principles. "If an entire tract or parcel of real
property is condemned, the damage" is the property's local market value at the
time of the hearing.65 If part of the tract or parcel is condemned, the damage

57. Sheffield, 140 S.W.3d at 674.
58. Id. at 675 (quoting Dolan v. City of Tigard, 512 U.S. 374, 385 (1994)).
59. Ala. Power Co. v. FCC, 311 F.3d 1357, 1369 (1 1th Cir. 2002).
60. Id. at 1369.
61. Id. at 1368 (quoting U.S. v. Reynolds, 397 U.S. 14, 16 (1970)).
62. Id. (quoting U.S. v. Miller, 317 U.S. 169, 174 (1943)).
63. Id.
64. Id. at 1369-70.
65. TEx. PROP. CODE ANN. § 21.042(b) (Vernon Supp. 2005).

[Vol. 7:241
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is an estimate of the injury and benefit to the owner, "including the effect of
the condemnation on the value of the owner's remaining property." 66 The
estimate considers an injury or benefit "peculiar to the property owner and that
relates to the owner's ownership, use, or enjoyment of the particular parcel of
real property, but... [not] an injury or benefit the property owner experiences
in common with the general community. '

2. Compensation Involving Price Regulation

In contrast to a physical taking, when considering just compensation in
the context of rate-setting, courts apply a broader and less rigorous "zone of
reasonableness" standard.6 "[T]he zone of reasonableness for takings clause
purposes lies between rates that would constitute a confiscation of a utility's
property and rates that would be excessive or unjust or unreasonable if a
consumer were required to pay them."' Rates that enable a company to
operate successfully, to maintain its financial integrity, to attract capital, and
to compensate its investors for the risk assumed are not invalid.7 ° If a rate
order's total effect is reasonable, regulators have broad but not complete
discretion over details of rate-setting.7'

This language, of course, does not dispense with all of the constitutional
difficulties when a utility raises a claim that the rate which it is permitted to
charge is so low as to be confiscatory: whether a particular rate is "unjust"
or "unreasonable" will depend to some extent on what is a fair rate of return
given the risks under a particular rate-setting system, and on the amount of
capital upon which the investors are entitled to earn that return. At the
margins, these questions have constitutional overtones.72

A regulator's decision to switch back and forth arbitrarily between
methodologies in a manner that requires investors to bear the risk of bad
investments at times, but denying the benefit of good investments at other
times, would raise serious constitutional questions.73

The takings standard for rate-setting recognizes that investment demands
a higher return for greater risk:

66. § 21.042(c).
67. § 21.042(d).
68. Ala. Power Co. v. FCC, 311 F.3d 1357, 1367-68 (1 1th Cir. 2002).
69. City of Corpus Christi v. FCC, 51 S.W.3d 231, 243 (Tex. 2001).
70. Duquesne Light Co. v. Barasch, 488 U.S. 299, 311 (1989) (citing FPC v. Hope Natural Gas Co.,

320 U.S. 591, 605 (1944)).
71. Id.at310.
72. Id.
73. Id. at 315.
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One of the elements always relevant to setting the rate under Hope is the
return investors expect given the risk of the enterprise. ("[R]eturn to the
equity owner should be commensurate with returns on investments in other
enterprises having corresponding risks") ("A public utility is entitled to such
rates as will permit it to earn a return... equal to that generally being made
at the same time and in the same general part of the country on investments
in other business undertakings which are attended by corresponding risks and
uncertainties."). The risks a utility faces are in large part defined by the rate
methodology because utilities are virtually always public monopolies dealing
in an essential service, and so relatively immune to the usual market risks.74

II1. TAKINGS ISSUES RELATED TO TEXAS UTILITY RESTRUCTURING

A. Use of Private Property to Facilitate Competitive Access to Customers

Utility restructuring is typified by customers, including tenants, having
the right to choose their provider in a competitive market.75 Takings issues
have arisen regarding requirements that private property be used to facilitate
competitor access to customers.

GTE Southwest, Inc. v. Public Utility Commission of Texas involved
multi-building apartment complexes.76 By agreement with the owner of the
apartment complexes, the ILEC had installed its cables up to each apartment
building, which was the agreed demarcation point where the ILEC's cables
connected to the owner's wiring and equipment.7 7 Two companies competing
with the ILEC to provide shared tenant services (STS) wanted the ILEC to
collapse its multiple demarcation points, one at each building, into a single
demarcation point for each complex to facilitate and to reduce their cost of
supplying STS.78 The PUC ordered the ILEC to revise its tariff to provide for
the [LEC collapsing its multiple demarcation points into one demarcation point
and the owner obtaining use of the ILEC' s cables and facilities on the owner's
side of the new demarcation point for an appropriate compensation.79

The Austin Court of Appeals overturned the PUC order.80 The court held
that the order amounted to a per se physical taking of the [LEC's cables and
facilities because it required the ILEC to surrender its right to exclude others
from physical use of its property.8 ' The court also found that the PUC lacked

74. Id. at 314-15.
75. See TEx. UTIL. CODEANN. §§ 17.004(a)(2), 31.002(4), 39.102(a) (Vernon 1998 & Supp. 2005).
76. GTE S.W., Inc. v. Pub. Util. Comm'n, 10 S.W.3d 7 (Tex. App.-Austin 1999, no pet.).
77. Id. at 9.
78. Id. " [STS] include climate control and video transmissions as well as local and long distance

voice and data transmission services." Id.
79. Id. at 9-10.
80. Id. at 14.
81. Id. at lF
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authority to order such a physical taking, noting that PURA did not expressly
delegate such authority:

Further, no statute administered by the Commission delegates to the agency
a power to measure, calculate, and award just compensation for a taking or
instructs the agency how to proceed in such a case. This statutory silence
indicates, if nothing else does, that the legislature never intended the
Commission to have a power to take a utility's property in the course of the
agency's exercise of its extensive powers of regulation and supervision of a
utility's property."

The PUC argued that authority for its order was implied by PURA's general
directives that the PUC promote equal opportunity for all telecommunications
providers, a diversity of providers, interconnectivity, and a fully competitive
telecommunications marketplace. 3 The court disagreed, stating that authority
to order a physical taking would be implied only if necessary to avoid
defeating such statutory directives, a standard not met here. 8 The court stated
that statutory grants of authority to administrative agencies must be construed
narrowly when claimed to authorize governmental interference with
established or traditional property rights.85

GTE cited Loretto, in which the United States Supreme Court held that
a state law requiring landlords to let cable companies install cable facilities in
apartment buildings effected a physical taking.86 Thus, while GTE involved
a claimed taking of the ILEC's property, Loretto involved a claimed taking of
the landlord's propertyY

The compelled taking at issue in Loretto contrasts with the voluntary
occupation at issue in FCC v. Florida Power Corp.,88 which the United States
Supreme Court held to be a regulatory taking rather than a physical taking:

For, while the statute we considered in Loretto specifically required landlords
to permit permanent occupation of their property by cable companies, nothing
in the Pole Attachments Act [of 1978] as interpreted by the FCC in these
cases gives cable companies any right to occupy space on utility poles, or
prohibits utility companies from refusing to enter into attachment agreements
with cable operators. The Act authorizes the FCC, in the absence of parallel
state regulations, to review the rents charged by public utility landlords who
have voluntarily entered into leases with cable company tenants renting space

82. Id. at 13.
83. Id. at 12.
84. Id.
85. Id. at 12.
86. Id. at 11 (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 436-38

(1982)).
87. See GTE, 10 S.W.3d at 11; Loretto, 458 U.S. at 426.
88. 480 U.S. 245, 251-52 (1987).
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on utility poles .... "So long as these regulations do not require the landlord
to suffer the physical occupation of a portion of his building by a third party,
they will be analyzed under the multifactor inquiry generally applicable to
nonpossessory governmental activity." 9

Since Florida Power Corp. was decided, Congress has amended the Pole
Attachment Act of 1978 to give cable television companies the right to force
electric utilities to allow cable companies space on the utilities' poles at rates
set by a formula. 90 Upon analyzing the amended statute, the Eleventh Circuit
held that if there is sufficient space on the pole so that the cable companies'
occupation does not foreclose any other use of the pole, marginal cost pricing
could be just compensation because the electric utility would incur no lost
opportunity or other burden.9'

It is well settled [law] that if the government commits a taking, it is under an
obligation to put the aggrieved party in the position it was in before the taking
occurred (and no better). In unique cases such as this one, marginal cost
meets this test-unless, of course, the aggrieved party proves lost opportunity
by showing (1) full capacity and (2) a higher valued use.92

The court held that a higher valued use could be shown by demonstrating that
"(a) another buyer of the space is waiting in the wings or (b) the power
company is able to put the space to a higher-valued use with its own
operations. 93 PURA Section 54.259 now prohibits a property owner from
doing the following: (1) preventing or interfering with a carrier's installation
on the owner's property of a telecommunications service facility requested by
a tenant; (2) discriminating against the carrier or a tenant in connection with
the tenant's choice of carrier; or (3) demanding or accepting unreasonable
payment from a tenant or carrier to allow the carrier on or in the owner's
property.9'

PURA Section 54.260 allows the property owner to (1) impose conditions
reasonably necessary to protect the property and other persons' safety and
convenience; (2) impose reasonable limitations on the time of installation, and
if required by space constraints, on the number of carriers with access to the
property; (3) require the carrier to agree to indemnify the owner for damage
and the tenant or carrier to pay the cost of installation, operation and removal;

89. Id. at 251-52 (emphasis in original) (quoting Loretto, 458 U.S. at 440).
90. See Ala. Power Co. v. FCC, 311 F.3d 1357, 1360 (11 th Cir. 2002).
91. Id. at 1369-71.
92. Id. at 1372.
93. Id. at 1370.

94. TEX. UTIL. CODE ANN. § 54.259 (Vernon 1998 & Supp. 2005).
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and (4) require the carrier to pay reasonable and nondiscriminatory
compensation among telecommunications carriers. 9

Both PURA sections state that the PUC has jurisdiction to enforce them
notwithstanding other law.96 Neither requires a property owner to enter into
a contract with a carrier to provide STS on a property.97

To implement these PURA provisions, the PUC adopted a rule requiring
the property owner and carrier to negotiate reasonable compensation but
allowing either party to petition the PUC to resolve the dispute and determine
compensation.98 The rule states that in determining compensation the PUC
may consider, but is not limited to, the following:

(I) the location and amount of space occupied by installation of the
requesting carrier's telecommunications equipment;

(II) evidence that the property owner has a specific alternative use for
any space which would be occupied by the requesting carrier's
telecommunications equipment and which would result in a
specific quantifiable loss to the property owner;

(HI) the value of the property before and after the installation of the
requesting carrier's telecommunications equipment and the
methods used to determine such values;

(IV) possible interference of the requesting carrier's
telecommunications equipment with the use and occupancy of the
property which would cause a decrease in the rental or resale
value of the property;

(V) actual costs incurred by the property owner directly related to
installation of the requesting carrier's telecommunications
equipment;

(VI) the market rate for similar space used for installation of
telecommunications equipment in a similar property; and

(VII) the market rate for tenant leaseable space in the property or a
similar property."

In Texas Building Owners & Managers Association v. Public Utility
Commission of Texas, the Austin Court of Appeals considered a facial takings
challenge to PURA Sections 54.259-54.261 and a request to enjoin the PUC
from enforcing those provisions or its rule. ° The court held that the PURA
provisions do not facially violate takings protections.'' The court also found
that under the PURA provisions, notwithstanding other law, the PUC has

95. § 54.260.
96. §§ 54.259-.260.
97. Id.
98. 16 TEX. ADmiN. CODE § 26.129(i)(3)(B)(iii) (West 2005).
99. Id.

100. 110 S.W.3d 524, 527 (Tex. App.-Austin 2003, writ denied).
101. Id. at 537.
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jurisdiction to enforce PURA sections 54.259-.260 provided the PUC
authority to adopt its rule."°2 The court distinguished GTE on the basis that,
in that case, PURA granted the PUC only general authority and did not
expressly authorize or support implied PUC authority for the taking. °3

A 2005 amendment to PURA requires that a telecommunications provider
"provide access to poles, ducts, conduits, and rights-of-way to competing
providers of telecommunications service on rates, terms, and conditions that
are just, reasonable, and nondiscriminatory."'' ° More extensive 2005 PURA
amendments address broadband over power lines (BPL).' 5 In those
amendments the Texas Legislature found the following: (1) "BPL[] is an
emerging technology platform that offers a means of providing broadband
services";"° (2) BPL can be used to enhance electric delivery systems,
improving electric service and reliability; (3) BPL development depends on
participation of electric utilities that own and operate facilities needed to
construct BPL systems and to provide BPL services; and (4) BPL deployment
should be encouraged by allowing utility affiliates or unaffiliated entities to
own or to operate all or part of BPL systems. °7

Under the amendments, an electric utility must charge a BPL operator for
use of the utility's electric delivery system and may pay the BPL operator for
use of the BPL system to provide electric utility applications. °" Charges may
not discriminate between affiliated and unaffiliated BPL operators.' 9 The
electric utility has sole discretion to decide whether to implement BPL,
provide broadband services, or allow others to install BPL facilities or to use
the utility's facilities to provide broadband services.l1 ° The BPL operator and
the electric utility decide which internet service providers may have access to
broadband capacity on the BPL system."' Because the electric utility has
discretion whether to allow its property to be used for BPL, Florida Power
Corp. suggests that, unlike in Loretto," 2 GTE,"3 and Tex. Building Owners &

.102. Id.
103. id. at 533.
104. TEX. UTIL. CODE ANN. § 60.208 (Vernon Supp. 2005).
105. TEX. UTIL. CODE ANN. §§ 43.001(a)-(c) (Vernon Supp. 2005).
106. § 43.001(a).
107. § 43.001(a)-(c).
108. § 43.053(a), (1).
109. § 43.053(d).
110. TEX. UTIL. CODE ANN. §§ 43.001(d), 43.002(c), 43.101(c). In contrast, § 60.208 requires a

telecommunications supplier to provide competing suppliers of telecommunications services access to its
poles, ducts, conduits and rights-of-way, and § 43.053(c) requires that, if all or part of a BPL system is
installed on poles or other structures of a telecommunications supplier, the owner of the BPL system pay
the telecommunications supplier an annual fee consistent with the usual and customary charges for access
to that space. See §§ 60.208, 43.053(c).

111. § 43.052(b).
112. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,436-38 (1982).
113. See GTE S.W., Inc. v. Pub. Util. Comm'n, 10 S.W.3d 7, 11 (Tex. App.-Austin 1999, no pet.).
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Managers Ass'n,"4 the BPL arrangement would be viewed not as a per se
physical taking of the electric utility's facilities, but instead as a regulatory
taking.

11
5

The BPL amendments present a different takings question as to
landowner property. PURA states that landowners have no right to additional
compensation for electric utility poles and lines on the landowner's property
being used to provide BPL:

Because BPL systems provide benefits to electric delivery systems, the
installation of a BPL system on an electric delivery system shall not require
the electric utility or the owner of the BPL system.., to obtain or expand
easements or other rights-of-way for the BPL system or to give additional
consideration as a result of the installation or the operation of a BPL system.
For purposes of this section, installation of a BPL system shall be deemed to
be consistent with installation of an electric delivery system."6

PURA section 43.054 reflects a legislative conclusion that the landowner
is due no additional compensation because BPL systems-which are installed
directly on the electric utility's structures with the utility's permission-
provide benefits to and are consistent with installation of an electric delivery
system that the utility already had a right to install on the landowner's
property.'

7

B. Incumbent Recovery of Stranded Costs

Only one electric reliability region in the lower forty-eight states is
wholly within one state: the Electric Reliability Council of Texas (ERCOT),
which includes most of the state's land and population." 8 This has allowed
Texas to design a competitive paradigm for ERCOT with little need to
accommodate federal or other state jurisdictions." 9

114. See Tex. Bldg. Owners & Managers Ass'n v. Pub. Util. Comm'n, 110 S.W.3d 524, 527 (Tex.
App.-Austin 2003, writ denied).

115. See Fed. Communications Comm'n v. Fla. Power Corp., 480 U.S. 245, 252 (1987).
116, TEx. UTIL. CODE ANN. § 43.054 (Vernon 1998 & Supp. 2005),
117. Id.
118. Pub. Util. Comm'n of Texas, Project 26511: Request for Proposals for Consulting Services

to Assist the Comm'n with Market Monitoring and Investigation and for the Development of Computer
Models and Other Quantitative Tools (Dec. 2, 2002), http://www.puc.state.tx.us/electric/projects/26511
/RFP_MOD26511 .pdf (last visited Jan. 29, 2006).

119. Pub. Util. Comm'n of Texas, Customer Facts: Overview of the Commission, at http://www.puc.
state.tx.us/ocp/electriclelecfacts/overview.pdf (last visited Jan. 29, 2006). Electric utilities in Texas outside
of ERCOT are still vertically integrated, fully regulated monopolies, i.e., they provide generation,
transmission and distribution, and retail service. Id.
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In ERCOT, electricity has been sold competitively at wholesale for ten
years' 20 and at retail since 2002."' Municipally-owned and cooperative retail
providers in ERCOT can opt out of retail competition in their service areas,'22

and nearly all have done so. Retail electric competition thus exists almost
exclusively in the vast portions of ERCOT previously served by vertically-
integrated, investor-owned utilities, which include cities such as Houston and
Dallas, as well as large rural areas. For cost and land use reasons, transmission
and distribution is still provided by fully-regulated monopolies, known as
transmission and distribution utilities.'23

In introducing retail competition, PURA provided non-bypassable
mechanisms for customers to compensate utilities for stranded costs. 24

Stranded costs are those expected to be uneconomic in a competitive market
but that a vertically-integrated monopoly utility would have recovered through
rates over time.'5 The Texas Supreme Court has addressed a claim that,
because stranded cost recovery charges do not relate to current competitive
provision of electric service, they are an unconstitutional taking of customer
property. 126 The court rejected the claim:

Regulatory assets were created and stranded costs were incurred as part of
prudent planning not only for customers the utility was then serving but for
anticipated future customers as well. It is not unjust or unreasonable, and
therefore it is not confiscatory, to charge rates to present and future retail
consumers in a utility's service area that will allow a utility to recoup
regulatory assets and stranded costs associated with these outlays of capital.
This is so even if the consumers do not buy power from an incumbent utility
such as CPL but obtain service from a new provider in CPL's service area.'27

C. Imposing Price Restrictions and Service Obligations on Competitive
Firms

Because utility service is considered essential to the public, the Texas
Legislature and the PUC have required that a few firms offer service for
certain time periods or to certain types of customers. Examples include
requirements that: (1) wholesale electric suppliers with market power offer all
of their available capacity into the market;' 2s (2) firms with "reliability-must-

120. See TEX. UTIL. CODE ANN. §§ 31.001(c), 35.002 (Vernon 1998).
121. § 39.102(a).
122. §§ 40.051(a), 41.051(a).
123. See §§ 39.001(a), 39.203-.204.
124. See §§ 39.001(a), 39.201, 39.251-253, 39.301-.313.
125. City of Corpus Christi v. Pub. Util. Comi'n, 51 S.W.3d 231, 247 (Tex. 2001).
126. Id. at 246-47.
127. Id. at 247-48.
128. See generally 16 TEX. ADMIN. CODE § 25.503 (West 2005) (Pub. Util. Comm'n of Tex.,

Substantive Rules Applicable to Elec. Serv. Providers).
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run" (RMR) electric generating units wait to shut down those units until new
generation or transmission to generation elsewhere is constructed; 2 9 and
(3) "providers of last resort" (POLRs) serve retail customers who might
otherwise face discontinuation of service. 3° Each of these obligations to serve
has been coupled with price restrictions to ensure that excessive prices do not
defeat the public purpose of the service obligation.' 3' In such situations,
regulation is closer to, but in important ways different from, that of a fully-
regulated monopoly utility.

1. Marginal Cost Pricing

In ruling on wholesale power supplier appeals of a PUC rule, 32 the
Austin Court of Appeals recently addressed takings in the context of marginal
cost pricing requirements.'33 PURA section 39.157(a) states that, "For
purposes of this subchapter, market power abuses are practices by persons
possessing market power that are unreasonably discriminatory or tend to
unreasonably restrict, impair, or reduce the level of competition, including...
withholding of production.""M The PUC rule states that, "Withholding of
production, whether economic withholding or physical withholding, by a
market participant who has market power, constitutes an abuse of market
power."'35

The takings claim arose not from these provisions, but from the preamble
to the PUC rule. The preamble interpreted the prohibition on physical and
economic withholding to require that a wholesale supplier with market power
offer all of its available capacity into the market under a marginal cost pricing
standard. 136 Some parts of the preamble referred to the prohibited pricing as
"substantially above the marginal cost," but in others as pricing "above
marginal cost.' ' 137 A requirement that a supplier offer all of its available
capacity at marginal cost could be especially significant because large up-front
investments .in generation are needed to produce that power.

129. See § 25.502.
130. See § 25.43.
131. See discussion infra Parts C. 1-3. See generally §§ 25.503, 25.502, 25.43.
132. § 25.503 (Pub. Util. Comm'n, of Tex., Oversight of Wholesale Market Participants).
133. TXU Generation Company, LP. v. Pub. Util. Comm'n, 165 S.W.3d 821, 836-37 (Tex. App.-

Austin 2005, pet. pending).
134. TEx. UTR. CODE ANN. § 39.157(a) (Vernon Supp. 2005).
135. § 25.503(g)(7).
136. See, e.g., 29 Tex. Reg. 1916 (2004) (to be codified at 16 TEx. ADMiN. CODE § 25.503)

(proposed Aug. 15, 2003) (Pub. Util. Comm'n).
137. Id.

2006]



TEXAS TECH ADMINISTRATIVE LAW JOURNAL

In its brief to the court, the PUC clarified that under its pricing standard,
only prices that are substantially above marginal cost are suspect.'38 The PUC
also clarified its interpretation of marginal cost:

The Commission specifically explained that by marginal cost, it did not mean
less than a profitable amount: "Marginal cost pricing conceptually includes
a normal profit, which is defined as the average profit expected in the
industry when conditions of competition prevail." Nor does case law require
that marginal cost exclude capital costs. For example, Coalition cites
Louisiana Public Service Commission v. Federal Energy Regulatory
Commission, 184 F.3d 892 (D.C. Cir. 1999), for the proposition that "[a]
marginal cost standard does not include fixed costs[,]" but that case states
that marginal costs can include capital costs if "the capital costs in question
are those that will have to be covered over time in the future if service is to
continue to be rendered." 39

Citing such statements, the court rejected the takings challenge to the rule:

Read in context, the preamble merely makes the wholly unremarkable
observation that prices that are substantially above the marginal cost of power
from the most expensive generating unit, under circumstances where there is
no possibility of a competing offer, are harmful to the public. In light of the
administrative record and the explicit statements by the Commission that the
WMO rule does not require marginal-cost pricing, we find no merit in the
theory that a market participant will be coerced into setting prices at an
unprofitable rate out of an unsubstantiated fear that the Commission will
initiate an investigation."

2. Reliability-Must-Run Units

RMR units are usually old electric generating units whose operating costs
are high and escalate as the unit nears the end of its useful life. Reasons
include that (1) old technology and aging units use fuel less efficiently;
(2) upgrades that would keep operating costs down may be foregone because
their upfront cost would not be recovered; and (3) employees and contractors

138. Brief for the Pub. Util. Comm'n of Tex. at 14-15, TXU Generation Co. v. Pub. Util. Comm'n,
165 S.W.3d 821 (Tex. App.-Austin 2005, pet. pending) (No. 0344-00148-CV) [hereinafter PUC Brief].

139. Id. at 68 (alterations in original) (citation omitted). This definition is similar to that in TEx.
UTIL. CODE ANN. § 36.007, which allows a utility to apply for discounted wholesale or retail tariffs
containing charges that are less than the utility's approved rates but not less than its marginal cost. Section
36.007 defines marginal cost to include an energy component, defined as variable operation and
maintenance expense and marginal fuel or the energy component of purchased power, and a capacity
component, defined as the annual economic value of deferring, accelerating, or avoiding the next increment
of needed capacity, without regard to whether the capacity is purchased or built. TEX. UTIL. CODE ANN.
§ 36.007 (Vernon 1998).

140. TXU Generation Co., 165 S.W.3d at 836-37.
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may demand financial incentives to stay until the end rather than accept work
elsewhere. Regulatory obligations that RMR units keep operating can last
from a year to a number of years, and generally use up the unit's remaining
useful life. The owner loses opportunities to accelerate shutdown of a unit not
recovering its costs and to sell or to make other use of land and other assets
relating to the unit.

In 2004, the PUC adopted a rule regarding RMR. 41 Under the rule, a
generator must notify ERCOT at least 90 days before the date on which it
intends to cease or to suspend for more than 180 days operation of a generation
resource.'42 The resource must be kept available for dispatch unless ERCOT
or the PUC determine that it is not required for reliability. 43 If the generator
and ERCOT cannot agree on an RMR contract, the generator can file a
complaint against ERCOT at the PUC.' 44 The generator has the burden of
proof but can raise issues such as the need for the RMR service, reasonable
compensation, length of time, and other terms for the RMR service. 45

In the rule preamble, the PUC stated that, rather than set compensation
guidelines in the rule, it would address compensation disputes case by case but
might institute a rulemaking to address the issue." No contested case or
compensation rulemaking has yet occurred.

The rule preamble notes that the ERCOT Protocols contain compensation
guidelines that were not appealed to the PUC. 47 The PUC rule avoids,
however, the Palazzolo issue of whether a subsequent purchaser can assert that
the protocols effect an unconstitutional taking, by expressly allowing the RMR
unit owner to raise the reasonableness of compensation.'48

3. Provider of Last Resort

In ERCOT, retail electric service is provided competitively by retail
electric providers (REPs). 14 9 The PUC designates which REPs serve as the
POLR, and if no REP applies to be POLR on reasonable terms and conditions,
the PUC may require a REP to become the POLR. 50 For the customer class
and area the PUC designates for that POLR, the POLR must offer a standard
retail service package at a PUC-approved, fixed, non-discountable rate to any

141. 29 Tex. Reg. 12176 (2004) (to be codified as 16 TEx. ADMIN. CODE § 25.502) (issued Dec. 31,
2004) (Pub. Util. Comm'n).

142. Id.
143. Id.
144. Id.
145. Id.
146. Id.
147. Id.
148. See supra notes 45-52 and accompanying text.
149. TEx. UTIL. CODE ANN. § 39.352(a) (Vernon Supp. 2005).
150. § 39.106(a), (f).
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requesting customer and, with no interruption of the customer's service, to any
customer that a REP fails to serve.' POLRs serve two-year terms and are
picked by bid or, if bidding fails, by lottery.'52

To avoid discouraging customers from taking service from the
competitive retail market, POLR service is designed to be unattractive to
customers. 153 For the same reason and to avoid customer hardship, the PUC
prohibits POLRs from requiring customers to agree to take POLR service for
a minimum period of time."

POLRs incur significant up-front costs to serve or to prepare to serve a
customer, from securing supply for large customers to making manual efforts
to obtain missing customer information for small customers. 55 Often,
however, customers contract with a REP before ever taking service from the
POLR or require the POLR to incur substantial costs before it can collect a
deposit to secure payment. Merely raising POLR rates will not work because
the POLR is not a monopoly; customers will simply move to a REP more
quickly. The solution seems to be to design POLR rates, obligations, terms,
and conditions, to work together to provide the POLR actual revenues to
recover POLR costs.

In a pending proceeding to amend the POLR rule, some commentators
urge that, to avoid other market participants or the market as a whole having
to bear the costs of customers who face discontinuation of service, POLRs
should be required to serve even those customers who have not paid the POLR
a deposit to secure payment. 156 This raises a classic takings issue.

D. Public Disclosure of Trade Secrets

From time to time the PUC considers public disclosure of information
that firms in competitive telecommunications or electric markets consider
subject to trade secret or other protections for confidential business
information. 57 The United States Supreme Court has held that a government-
compelled public disclosure which destroys the value of a trade secret may be

151. § 39.106(b)-(c), (g).
152. 16 TEX. ADMIN. CODE § 25.43(g)(2) (West 2005).
153. See § 25.43(e)(2)(C).
154. Id. There is an exception if the customer agrees to a levelized payment plan. Id.

155. See, e.g., § 25.43(n)(4) ("The POLR is responsible for obtaining resources and services needed
to serve a customer once it has been notified that it is serving that customer.").

156. See Pub. Util. Comm'n of Tex., Evaluation of Default Service for Residential Customers and
Review of Rules Relating to the Price to Beat and Provider of Last Resort, PUC Project No. 31416
(pending), available at http://www.puc.state.tx/us/rules/rulemake/31416/3l416WkNoRFC.doc (last

visited Jan. 29, 2006).
157. See Pub. Util. Comm'n of Tex., Rulemaking Concerning Resource Adequacy and Market Power

in the Electric Reliability Council of Texas Power Region, PUC Project No. 31972 (pending), available at
http://www.puc.state.tx.us/rules/rulemake/31972/31972.cfm (last visited Jan. 29, 2006).
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a compensable taking. 58 The Court applied a regulatory takings analysis and,
in considering what investment-backed expectations would be reasonable,
looked to trade secret law under the regulatory statute and state law.'59 The
Court concluded that, to the extent a party has an interest in its data cognizable
as a trade-secret property right under state law, the property right is protected
by the takings clause.'60

Although determining whether particular information meets the legal
standards for protection is a fact-specific inquiry, Texas law protects
confidential business information from disclosure.' 6' In addition, many PURA
provisions require that such information be protected during and after the
transition to competition in electric and telecommunications markets. 162

IV. CONCLUSION

Administrative agencies must act constitutionally or face reversal on
appeal. 163 Appropriately, however, most regulatory issues involving Texas'
restructuring of the telecommunications and electric industries will be decided
on narrower grounds involving PURA, PUC rules, and policy. Takings law
will remain only an outer boundary for government action and one safety net
for 6wners of private property that is used to provide telecommunications or
electric service. As an outer boundary and safety net, however, takings law
will continue to be important and interesting as state regulation of these
dynamic industries evolves.

158. Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1011-12 (1984).

159. Id. at 1005.

160. Id. at 1003-04.
161. See, e.g., Public Information Act, TEX. GOV'T CODE ANN. §§ 552.110(a), (b), § 552.352

(Vernon 2004 & Supp. 2005); In re Cont'l Gen. Tire Inc., 979 S.W.2d 609, 612-13 (Tex. 1998).
162. See, e.g., TEX. UTIL. CODEANN. §§ 14.154(b), 17.051(b), 32.101(c), 39.001(b)(4), 39.155(a),

39.351(a)(4), 39.352(0, 52.207(b)-(c), 55.106(e), 56.024(b), 56.029(c), 57.048(i), 64.051(b), 65.004(b)
(Vernon 1998 & Supp. 2005).

163. R.R. Comm'n ofTex. v. Arco Oil and Gas Co., 876 S.W.2d 473,477,481 (Tex. App.-Austin

1994, writ denied).
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