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I. INTRODUCTION

This article examines the procedural rights to notice and hearing that the
U.S. and Texas Constitutions and the Texas statutes provide to a licensed
professional when the professional is the respondent in a license revocation or
suspension proceeding brought by the professional's licensing agency.' In
doing so, the article will comment on recent decisions of the Supreme Court
of Texas and the Third Court of Appeals affecting those rights.

II. CONSTITUTIONAL SOURCES OF LICENSED PROFESSIONALS' PROCEDURAL

RIGHTS

A. The Due Process Clauses

Both the U.S. and Texas Constitutions provide that no person shall be
deprived of life, liberty, or property without "due process" or "due course of
law."2 Although the Due Course of Law clause of the Texas Constitution and
the Due Process Clause of the Fourteenth Amendment to the U.S. Constitution
are textually different, the Texas courts have generally construed the Due
Course of Law clause to have the same meaning as its federal counterpart

The "touchstone" of due process is protection of the individual from the
arbitrary action of government.4 Due process protection consists of two
components, one substantive and the other procedural. 5 Substantive due

1. For purposes of this article, the terms "licensed professional" and "professional" will refer to
doctors, pharmacists, dentists, lawyers, engineers, architects, and any other person required to satisfy
extensive educational, training, or testing prerequisites in order to obtain a license to practice his or her
chosen profession.

2. U.S. CONST. amend. XIV, § 1 ("No State shall ... deprive any person of life, liberty, or
property, without due process of law."); TEx. CoNsT. art. 1, § 19 ("No citizen of this State shall be deprived
of life, liberty, privileges or immunities, or in any manner disfranchised, except by the due course of the law
of the land."). The Fifth Amendment to the U.S. Constitution, which is applicable only to the federal
government, also provides that "[n]o person shall... be deprived of life, liberty or property, without due
process of law." U.S. CONST. amend. V.

3. See Tex. Workers' Comp. Comm'n v. Patient Advocates of Tex., 136 S.W.3d 643, 658 (Tex.
2004); see also Ray v. Tex. State Bd. of Pub. Accountancy, 4 S.W.3d 429, 433 (Tex. App.-Austin 1999,
no pet.) ("In the area of procedural due process, the protections afforded under the Texas Constitution are
congruent with those in the federal constitution."); Bell v. Tex. Workers' Comp. Comm'n, 102 S.W.3d 299,
304 (Tex. App.-Austin 2003, no pet.) (explaining that Texas courts traditionally follow federal due process
interpretations and consider federal decisions on these matters persuasive authority). But see City of
Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 293 (1982) ("[Tlhe language of the Texas [due course]
constitutional provision is different from, and arguably significantly broader than, the language of the
corresponding federal provisions."); In the Interest of J.W.T., 872 S.W.2d 189, 197 (Tex. 1994) (Texas Due
Course of Law guarantee "has independent vitality, separate and distinct from the due process clause of the
Fourteenth Amendment to the U.S. Constitution.").

4. Wolff v. McDonnell, 418 U.S. 539, 558 (1974).
5. Patient Advocates of Tex., 136 S.W.3d at 658; Skelton v. Comm'n for Lawyer Discipline, 56

S.W.3d 687, 693 (Tex. App.-Houston [14th Dist.] 2001, no pet.).
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process protects a person from the arbitrary and oppressive exercise of
government power regardless of the fairness of the procedures that the
government uses in the exercise of that power.6 Procedural due process
protects a person from an erroneous or mistaken deprivation of life, liberty, or
property by guaranteeing the application of fair procedures.7

Fair procedure is, in fact, "due process in the primary sense."8 Procedural
due process, unlike its substantive counterpart, does not raise an "impenetrable
barrier" to a governmental deprivation of life, liberty, or property. 9 The aim
of procedural due process is not to prevent the deprivation, but rather to lessen
the chances that the deprivation of life, liberty, or property will be erroneous
or unjustified. 0 In other words, the fair process of decision making, which
procedural due process guarantees, works by itself to protect the individual
from arbitrary or unjustified deprivations at the hands of the government.1 '
The right of procedural due process is absolute in the sense that it does not
depend on the merits of a person's substantive claims or assertions. 2

Justice Brandeis stated in his dissenting opinion in Burdeau v. McDowell,
that "insistence upon procedural regularity has been a large factor" in the
development of our liberty.13  Procedural due process, however, is not a
technical, inflexible concept "with a fixed content unrelated to time, place and
circumstances."' 4 Rather, "due process is flexible and calls for such procedural
protections as the particular situation demands." 5 Thus, the very nature of due
process negates any concept of an inflexible procedure universally applicable
to every imaginable situation. 16

6. Daniels v. Williams, 474 U.S. 327, 331 (1986). For example, the U.S. Supreme Court
invalidated, on substantive due process grounds, a state statute that made it a crime for a person to teach any
subject in a language other than English to a person who had not passed the eighth grade. Meyer v.
Nebraska, 262 U.S. 390, 402-03 (1923).

7. County of Sacramento v. Lewis, 523 U.S. 833, 845-46 (1998); Zinermon v. Burch, 494 U.S.
113, 125 (1990).

8. Brinkerhoff-Faris Trust & Say. Co. v. Hill, 281 U.S. 673, 681 (1930).
9. Fuentes v. Shevin, 407 U.S. 67, 81 (1972).

10. Zinermon, 494 U.S. at 125; Carey v. Piphus, 435 U.S. 247, 259 (1978).
11. Fuentes, 407 U.S. at 81.
12. Carey, 435 U.S. at 266; see also Coe v. Armour Fertilizer Works, 237 U.S. 413, 424 (1915)

("To one who protests against the taking of his property without due process of law, it is no answer to say
that in his particular case due process of law would have led to the same result because he had no adequate
defense upon the merits.").

13. Burdeau v. McDowell, 256 U.S. 465, 477 (1921).
14. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 162 (1951) (Frankfurter, J.,

concurring).
15. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
16. Cafeteria and Rest. Workers Union, Local 473 v. McElroy, 367 U.S. 886, 895 (1961).
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B. Private Interests Protected by the Due Process Clauses

The due process clauses of the U.S. and Texas Constitutions are generally
applicable to the actions of state administrative agencies. 7 Nevertheless, the
specific protections afforded by procedural due process must be provided only
when the outcome of a state agency proceeding is capable of depriving a
person of a recognized liberty or property interest.'

According to Justice Frankfurter, liberty and property are "broad and
majestic" terms.19 They are among the "[g]reat [constitutional] concepts...
purposely left to gather meaning from experience. For they relate to the whole
domain of social and economic fact, and the statesmen who founded this
Nation knew too well that only a stagnant society remains unchanged."20

Thus, one must consult case law, principally that of the U.S. Supreme Court,
to find out what meanings experience has given to these broad and majestic
terms.

1. Property Interests

The U.S. Constitution does not create property interests." Rather,
property interests are created and their dimensions defined by existing rules or
understandings that stem from an independent source, such as state law.22 The
kind of property interests that due process encompasses extends beyond the
actual ownership of real estate, chattels, or money to include legitimate claims
of entitlement to governmental benefits. 3 This expansive view of property
was noted in Goldberg v. Kelly:

Much of the existing wealth in this country takes the form of rights that do
not fall within traditional common-law concepts of property. It has been
aptly noted that "[slociety today is built around entitlement. The automobile
dealer has his franchise, the doctor and lawyer their professional licenses, the
worker his union membership, contract, and pension rights, the executive his
contract and stock options; all are devices to aid security and independence.24

17. Langford v. Employees Ret. Sys. of Tex., 73 S.W.3d 560, 566 (Tex. App.-Austin 2002, pet.
denied).

18. Bd. of Regents of State Coils. v. Roth, 408 U.S. 564, 569 (1972).
19. Id. at 571.
20. Nat'l Mut. Ins. Co. of D.C. v. Tidewater Transfer Co., 337 U.S. 582, 646 (1949) (Frankfurter,

J., dissenting).
21. See generally, Goldberg v. Kelly, 397 U.S. 254, 262 (1970). Nor, apparently, are property

interests created by the Texas Constitution. See Spann v. City of Dallas, 235 S.W. 513, 515 (Tex. 1921)
(stating that property "does not owe its origin to constitutions").

22. Roth, 408 U.S. at 577.
23. Id. at 571-72.
24. Goldberg, 397 U.S. at 262 n.8.
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Whether a property interest is viewed as a right or privilege is not relevant to
the due process inquiry.25 The U.S. Supreme Court has "fully and finally
rejected the wooden distinction between 'rights' and 'privileges' that once
seemed to govern the applicability of procedural due process rights."26 The
guarantee of procedural due process thus limits a state agency's ability to
impair or terminate an entitlement whether it is called a right or a privilege.27

2. Liberty Interests

"A liberty interest may arise from the [U.S.] Constitution... by reason
of the guarantees implicit in the word 'liberty,' or it may arise from an
expectation or interest created by state laws or policies."28 Case law has never
defined with exactness the liberty interests protected by procedural due
process. However, the U.S. Supreme Court has made clear that the meaning
of liberty is broad indeed and includes a person's right to engage in any of the
common occupations of life.29

The U.S. Supreme Court also has recognized that a person's liberty is
implicated when the government makes a charge that can stigmatize the
person, seriously damaging that person's standing and associations in the

25. Roth, 408 U.S. at 571.
26. Id.; see also Schware v. Bd. of Bar Exam. of N.M., 353 U.S. 232, 239 n. 5 (1957) ("Regardless

of how the State's grant of permission to engage in this [professional] occupation is characterized, it is
sufficient to say that a person cannot be prevented from practicing except for valid reasons.").

27. Bell v. Burson, 402 U.S. 535, 539 (1971). Although the underlying substantive interest is
created by an "independent source such as state law," federal constitutional law determines whether that
interest rises to the level of a legitimate claim of entitlement protected by the Due Process Clause of the U.S.
Constitution. Memphis Light, Gas and Water Div. v. Craft, 436 U.S. 1, 9 (1978). The U.S. Supreme Court
has also pointed out that "minimum [procedural] requirements... [are] a matter of federal law," and that
"they are not diminished by the fact that the State may have specified its own procedures that it may deem
adequate for determining the preconditions to adverse official action." Vitek v. Jones, 445 U.S. 480, 491
(1980). See also Logan v. Zimmerman Brush Co., 455 U.S. 422, 432 (1982). Furthermore, as long as a
person receives notice and a hearing that satisfies federal due process, any violations of state law are
irrelevant to the federal constitutional analysis. Ramirez v. Ahn, 843 F.2d 864, 867 (5th Cir. 1988). See
also Franceski v. Plaquemines Parish Sch. Bd., 772 F.2d 197, 200 (5th Cir. 1985) (holding that even if
action by a governmental entity violates its own rules or those of the state, there is no federal constitutional
deprivation unless the conduct also trespasses on federal constitutional safeguards). A state is, of course,
free to provide for more expansive procedural rights under its own constitution and statutes than those
guaranteed by the U.S. Constitution. PruneYard Shopping Center v. Robins, 447 U.S. 74, 81 (1980). See,
e.g., Johnson v. Bd. of Governors of Registered Dentists of State of Okla., 913 P.2d 1339, 1346 (Okla. 1996)
("The State of Oklahoma can afford greater due process safeguards than those provided by the Federal
Constitution.").

28. Wilkinson v. Austin, 125 S. Ct. 2384, 2393 (2005) (citations omitted).
29. See Conn v. Gabbert, 526 U.S. 286,291-92 (1999); see also Meyer v. Nebraska, 262 U.S. 390,

399 (1923); Truax v. Raich, 239 U.S. 33, 41 (1915) ("[T]he right to work for a living in the common
occupations of the community is of the very essence of the personal freedom and opportunity that it was the
purpose of the [Fourteenth] Amendment to secure."); Smith v. Texas, 233 U.S. 630, 636 (1914) ("Liberty
means more than freedom from servitude, and the constitutional guarantee [of the Fourteenth Amendment]
is an assurance that the citizen shall be protected in the right to use his powers of mind and body in any
lawful calling.").
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community in which that person lives and seeks to work.3° When "a person's
good name, reputation, honor, or integrity is at stake because of what the
government is doing to him, notice and an opportunity to be heard are
essential."3' This is especially true when the government seeks to revoke or
suspend a person's professional license on charges of dishonesty, immorality,
or other grounds that imply the existence of serious character defects. A
license revocation or suspension on such grounds will typically result in the
loss of reputation, clients, and income. In fact, the stigma associated with the
revocation or suspension of a license on any ground is likely to impair one's
ability to obtain future employment.32

C. A Licensed Professional Has Constitutionally Protected Interests
Associated with the Retention of a License

In Texas, as in almost every other state, a person seeking to practice a
profession must first obtain and then retain a license from the state.33 State and
federal courts have consistently upheld the licensing and regulation of
professionals under the state's police power. 34 In Goldfarb v. Virginia State
Bar, the U.S. Supreme Court emphasized that "[s]tates have a compelling
interest in the practice of professions within their boundaries, and that as part
of their power to protect the public health, safety, and other valid interests they
have broad power to establish standards for licensing practitioners and
regulating the practice of professions., 35 Licensing and regulation assist the
state in protecting the public from the negligence, incompetence, and willful
misconduct of a professional.36 Hence, no person has a fundamental right to

30. See Roth, 408 U.S. at 573.
31. Wisconsin v. Constantineau, 400 U.S. 433, 43 (1971). But see Paul v. Davis, 424 U.S. 693,701

(1976) (holding that damage to an individual's reputation alone, apart from some more tangible interest is
insufficient to establish a due process violation); Stafford Mun. Sch. Dist. v. LP., 64 S.W.3d 559, 564 (Tex.
App.-Houston [14th Dist.] 2001, no pet.) (holding that in the absence of any other deprivation of a
protected property or liberty interest, a public school student had no liberty interest in his reputation that was
entitled to due process protection); see also Giannoukos v. Harp, 369 F. Supp. 2d 715, 718 (E.D. Va. 2005)
("Injury to professional reputation is not specially protected by... the due process clause."); Springs v.
Stone, 362 F. Supp. 2d 686, 700 (E.D. Va. 2005) (holding that allegations of incompetence do not implicate
a constitutionally protected liberty interest).

32. See Univ. of Tex. Med. Sch. at Houston v. Than, 901 S.W.2d 926, 930 (Tex. 1995).
33. See infra note 36 and accompanying text.
34. TEx. Bus. ORG. CODE § 301.006(c).
35. 421 U.S. 773, 792 (1975).
36. Tex. State Bd. of Dental Exam'rs v. Fenlaw, 357 S.W.2d 185, 190 (Tex. Civ. App.-Dallas

1962, no writ). See also Dent v. West Virginia, 129 U.S. 114, 122 (1889) ("The power of the State to
provide for the general welfare of its people authorizes it to prescribe all such regulations, as in its judgment,
will secure or tend to secure them against the consequences of ignorance and incapacity as well as of
deception and fraud.").

[Vol. 7:205



2006] AGENCY ENFORCEMENT ACTIONS

practice a profession that is not subordinate to the police power of the state to
license and regulate the persons who practice it. 7

A state, however, cannot deprive a person of an issued and outstanding
license to practice a profession, or banish or exclude a person from the practice
of a profession, in a manner that contravenes due process of law." This is
because once the state issues a license to a professional, the license is usually
treated by state law, as it is by Texas law, as a form of property vested in the
licensee that can be suspended or revoked only if the licensee violates valid
regulations imposed by the legislature or by the state licensing agency.39 In
other words, under Texas law, a licensed professional has a clear expectation
of continued enjoyment of a license absent proof of conduct warranting its
suspension, revocation, or withdrawal.'

The U.S. Supreme Court has also recognized that the right to follow a
chosen profession, free from unreasonable governmental interference, is within
the liberty concepts of due process of law.4' These holdings rest on the

37. See, e.g., Lambert v. Yellowley, 272 U.S. 581,596 (1926); Thompson v. Tex. State Bd. of Med.
Exam'rs, 570 S.W.2d 123, 128 (Tex. Civ. App.-Tyler 1978, writ ref'd n.r.e.). See also Marrs v. Matthews,
270 S.W. 586, 589 (Tex. Civ. App.-Texarkana 1925, writ ref'd) ("One who accepts a license impliedly
agrees to submit to the tribunals which the state has created for determining his fitness to continue in the
enjoyment of the privilege granted."). The police power is "a grant of authority from the people to their
government agents for the protection of the health, the safety, the comfort and the welfare of the public."
Spann v. City of Dallas, 235 S.W. 513, 515 (Tex. 1921).

38. Schware v. Bd. of Bar Exam. of N. M., 353 U.S. 232, 238 (1957).
39. See, e.g., Sherman v. State Bd. of Dental Exam'rs, 116 S.W.2d 843, 846 (Tex. Civ. App.-San

Antonio 1938, writ ref'd); Kelly v. State, 138 S.W.2d 1075, 1077 (Tex. Crim. App. 1940); Adams v. Tex.
State Bd. of Chiropractic Exam'rs, 744 S.W.2d 648, 652 (Tex. App.-Austin 1988, no writ); Tex.
Optometry Bd. v. Lee Vision Center, Inc., 515 S.W.2d 380, 382 (Tex. Civ. App.-Eastand 1974, writ ref'd
n.r.e.); Martinez v. Tex. State Bd. of Med. Exam'rs, 476 S.W.2d 400, 403 (Tex. Civ. App.-San Antonio,
writ ref'd n.r.e.); Bryant v. State, 457 S.W.2d 72, 78-79 (Tex. Civ. App.-Eastland 1970, writ ref'd n.r.e.);
Tex. State Bd. of Med. Exam'rs v. McClellan, 307 S.W.2d 317, 320 (Tex. Civ. App.-Houston 1957, writ
ref'd n.r.e.). See also House of Tobacco, Inc. v. Calvert, 394 S.W.2d 654,657 (Tex. 1965) (stating that once
a license is granted, the licensee is entitled to due process of law as guaranteed by the state and federal
constitutions); Ramirez v. Aim, 843 F.2d 864, 867 (5th Cir. 1988) ("It is well established that a reasonable,
continued expectation of entitlement to a previously acquired benefit, such as a medical license, constitutes
a cognizable property interest for purposes of due process protection."); Ex parte Wall, 107 U.S. 265, 289
(1883) (an attorney's calling or profession is his property "within the true sense and meaning of the
Constitution"). Although a license to practice a profession is a valuable property right under Texas law, it
is not such a vested right, in the constitutional sense, that it may not be revoked for good cause. Adams, 744
S.W.2d at 652; see also State Bar of Tex. v. Leighton, 956 S.W.2d 667, 671-72 (Tex. App.--San Antonio
1997), writ denied, 964 S.W.2d 944 (Tex. 1998) (discussing distinction between vested right and property
right).

40. Tex. State Bd. of Dental Exam'rs v. Sizemore, 759 S.W.2d 114, 117 (Tex. 1988).
41. U.S. v. Robel, 389 U.S. 258, 265 n.1 1(1967). See also Greene v. McElroy, 360 U.S. 474,492

(1959) (holding that revocation of security clearance denied traditional due process rights); Willner v.
Comm. on Character and Fitness, 373 U.S. 96, 103 (1963); Dent, 129 U.S. at 121-22; see also In re Ruffalo,
390 U.S. 544, 550 (1968) (disbarment of attorney is a punishment or penalty that entitled the attorney to due
process of law). One Texas administrative agency, the Board of Tax Professional Examiners, has expressly
recognized the liberty interests that its licensees have in the retention of their licenses. See 22 TEx. ADMIN.
CODE § 629.6(a) (West 2005) ("The Board of Tax Professional Examiners finds and acknowledges that
substantial property and liberty rights may exist in controversies where suspension or revocation of



TEXAS TECH ADMINISTRATIVE LAW JOURNAL

severity of the consequences that typically result when a professional's license
is suspended or revoked.42 In Waller v. State, the court of civil appeals aptly
described these consequences as follows:

The right to practice a profession has been called a property right, but it is
more. To obtain a license and proficiency requires the expenditure of money
and years of preparation, attended by toil and self-denial. Such right is the
capital stock of its possessor from which dividends are expected sufficient to
protect him from the infirmity of old age, and to provide his family with the
comforts of life. There is moreover a prestige and good name and should be
a pride attached to the practice of an honorable profession superior to any
material possessions. To cancel a professional license is to take the entire
capital stock of its possessor and to leave him in most instances the
equivalent of a bankrupt. But it does much more than this; it takes from him
his professional standing and in a manner whatever good name he has, which
leaves him "poor indeed. 43

D. The Process Due When a State Administrative Agency Seeks to Revoke
or Suspend the Professional's License

Because licensed professionals have both property and liberty interests
associated with the retention of their licenses, the government cannot deprive
professionals of their licenses unless procedural due process protections have
been provided and followed." But there remains the question of what process
is due when the state seeks to revoke or suspend a professional's license.

"[T]he ultimate test of due process in an administrative hearing is the
presence or absence of the rudiments of fair play., 45 The basic rudiments of
fair play are notice and an opportunity to be heard." A state statue that
explicitly directs an agency to revoke a professional's license instantly without
notice or hearing clearly denies the rudiments of fair play and thus violates
procedural due process.4 7 Consequently, the courts have ruled that, except in

registration results from a complaint filed.").
42. See, e.g., Barry v. Barchi, 443 U.S. 55, 66 (1979); Cleveland Bd. of Educ. v. Loudermill, 470

U.S. 532, 543 (1985).
43. Louisville & Nashville R.R. Co. v. Tomlinson, 68 S.W.2d 601,605 (Tex. Civ. App.-Amarillo

1934, writ ref'd).
44. See Willner, 373 U.S. at 102 (holding that requirements of procedural due process must be met

before a state can exclude a person from practicing law).
45. State v. Crank, 666 S.W.2d 91, 94 (Tex. 1984); Martinez v. Tex. State Bd. of Med. Exam'rs,

476 S.W.2d 400, 405 (Tex. Civ. App.-San Antonio, writ ref'd n.r.e.).
46. Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Perry v. Del Rio, 67 S.W.3d 85, 92 (Tex.

2001); Univ. of Tex. Med. Sch. at Houston v. Than, 901 S.w.2d 926, 930 (Tex. 1995).
47. See Francisco v. Bd. of Dental Exam'rs, 149 S.W.2d 619, 622-23 (Tex. Civ. App.-Austin

1941, writ ref'd). If, however, a statute that affects a constitutionally protected liberty or property interest
of a licensee is silent on the need for notice and hearing, Texas courts presume that the Texas Legislature
intended to enact a valid law and, in the absence of express language to the contrary, will construe the statute

[Vol. 7:205
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an emergency situation, due process requires a state agency to give a licensed
professional meaningful and adequate notice and a meaningful hearing before
the revocation or suspension of the professional's license becomes effective.48

The degree of process necessary to make both the notice of hearing and
the hearing itself meaningful is measured by a flexible standard that takes into
account the practical requirements of the circumstances.49 This standard
balances three factors: (1) the private interest affected by the state action;
(2) the risk of erroneous deprivation of a constitutionally protected interest
under the procedures used and the likely benefit of any additional procedures;
and (3) the government's interest, including the fiscal and administrative
burdens that additional procedural requirements would entail.5° This sliding
scale requires only modest procedural safeguards when government action
may deprive a person of a property interest of slight value, but it requires
substantial procedural protections when the property or liberty interest is of
great value.5'

1. Meaningful Notice of a Hearing to Revoke or Suspend a Professional's
License

"Parties whose rights are to be affected are entitled to be heard; and in
order that they may enjoy that right they must first be notified."52 The purpose
of notice under the Due Process Clause is "to apprise the affected individual
of, and permit adequate preparation for, an impending 'hearing."' 53 To be

to provide for notice and an opportunity for a hearing. See, e.g., Indust. Accident Bd. v. O'Dowd, 303
S.W.2d 763, 766 (Tex. 1957) (holding notice of hearing implied in statute authorizing the barring of
attorneys guilty of unethical or fraudulent conduct from practicing before the Industrial Accident Board).
Accord House of Tobacco, Inc. v. Calvert, 394 S.W.2d 654, 658 (Tex. 1965). See also, Goldsmith v. U.S.
Bd. of Tax Appeals, 270 U.S. 117, 123 (1926) (construing board of tax appeals' rule, which permitted the

board to disbar or suspend the ability of an accountant to practice before the board, to mean that the board
could not take such action until after a fair investigation, with such notice, hearing, and opportunity to
answer as would constitute due process).

48. Cf. Bell v. Burson, 402 U.S. 535, 542 (1971); Palko v. Connecticut, 302 U.S. 319, 327 (1937)
(stating the hearing "must be a real one, not a sham or pretense"). In certain cases in which swift action is
necessary to protect public health or safety, it is permissible for the state to impose an interim license
suspension, pending a prompt judicial or administrative hearing that will resolve the issues. See, e.g., Barry
v. Barchi, 443 U.S. at 64, 66. Thus, "when prompt postdeprivation review is available for correction of
administrative error, [the U.S. Supreme Court has] generally required [only] that the predeprivation
procedures used be designed to provide a reasonably reliable basis for concluding that the facts justifying
the official action are as a responsible governmental official warrants them to be." Mackey v. Montrym,
443 U.S. 1, 13 (1979).

49. See Mathews, 424 U.S. at 334; Than, 901 S.W.2d at 930. See also Missouri ex rel. Hurwitz v.
North, 271 U.S. 40, 42 (1926) ("The due process clause does not guarantee to a citizen of a state any
particular form or method of state procedure.").

50. See Mathews, 424 U.S. at 335; Than, 901 S.W.2d at 930.
51. Wall v. City of Brookfield, 406 F.3d 458, 460 (7th Cir. 2005).
52. Baldwin v. Hale, 68 U.S. 223, 233 (1864).
53. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14 (1978).
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meaningful, the notice of a hearing or a complaint against an individual "must
'set forth the alleged misconduct with particularity,"' and be given sufficiently
in advance of the scheduled hearing so that the affected person has a
reasonable opportunity to prepare for the hearing.' This requirement ensures
the individual of the opportunity "to present rebuttal evidence on all matters
to be decided at the hearing.""

The courts have not formulated hard and fast rules to measure when
meaningful notice has been given.56 Rather, the degree of "particularity with
which alleged misconduct must be described varies with the facts and
circumstances of the case" and with the importance of the interests at stake.57

Although the strict rules applicable to court pleadings do not apply to
administrative proceedings, courts generally hold that when a governmental
agency seeks to revoke or suspend a professional's license, meaningful notice
requires that the licensed professional be timely and fairly advised of the
precise nature of the charges and grounds on which the revocation or
suspension is sought.58

The U.S. Supreme Court, federal circuit courts, and Texas courts have
held that, in connection with a disciplinary action against a public school
student, due process requires that the student be given notice of the charges,
and if such charges are denied, notice of the evidence to be used against the
student.59 The U.S. Supreme Court has similarly ruled that a "public employee

54. In re Gault, 387 U.S. 1, 33 (1967) (quoting Report by the President's Commission on Law
Enforcement and Administration of Justice, "The Challenge of Crime in a Free Society" (1967).

55. Pub. Serv. Comm'n of Ky. v. F.E.R.C., 397 F.3d 1004, 1012 (D.C. Cir. 2005) (Roberts, J.).
56. Nash v. Aubum Univ., 812 F.2d 655, 661 (lthCir. 1987).
57. Galvin v. N.Y. Racing Ass'n, 70 F. Supp. 2d 163, 176 (E.D. N.Y.), aft'd, 166 F.3d 1200 (2d Cir.

1998).

58. In re Ruffalo, 390 U.S. 544, 552 (1968); Exparte Wall, 107 U.S. 265, 271 (1883); Thompson
v. Tex. State Bd. of Med. Exam'rs, 570 S.W.2d 123, 130 (Tex. Civ. App.-Tyler 1978, writ ref'd n.r.e.)
(holding an administrative order invalid because appellants were not given a fair and open hearing). Cf.

Morgan v. U.S., 304 U.S. 1, 18-19 (1938); Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419
U.S. 281, 288 n.4 (1974) ("A party is entitled, of course, to know the issues on which [the] decision will turn
and to be apprised of the factual material on which the agency relies for decision so that he may rebut it.");
Goldberg v. Kelly, 397 U.S. 254, 267-78 (1970) (holding that the proposed termination of a government
benefit required that the recipient have "timely and adequate notice detailing the reasons for a proposed

termination.").
59. See Goss v. Lopez, 419 U.S. 565, 581 (1975); Univ. of Tex. Med. Sch. at Houston v. Than, 874

S.w.2d 839, 844 (Tex. App.-Houston [1st Dist.] 1994). See also United Indep. Sch. Dist. v. Gonzalez,
911 S.W.2d 118, 125 (Tex. App.-San Antonio 1995) ("The basic process due in long-term expulsions
includes prior notice of the charges, notice of witnesses to be heard, a summary of proof to be presented,
a fair hearing, and an opportunity to present evidence favorable to your position."); Dixon v. Ala. State Bd.
of Ed., 294 F.2d 150, 158-59 (5th Cir. 1961) (finding notice given to public college student facing expulsion
must contain specific charges and grounds for expulsion and the student should be given the names of the
witnesses against him and an oral or written report on the facts to which each witness testifies). The Fifth

Circuit has held that notice of witnesses and proposed testimony is not necessary when the conduct in
question is admitted. McClain v. Lafayette County Bd. of Ed., 673 F.2d 106, 109-10 (5th Cir. 1982).
Furthermore, the Eleventh Circuit has ruled that due process in the context of academic discipline does not
require that a student be given a list of witnesses and exhibits prior to the disciplinary proceeding if the
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is entitled to oral or written notice of the charges against him, an explanation
of the employer's evidence, and an opportunity to present his side of the
story.

60

Because the liberty and property interests in the retention of a
professional's license are just as substantial, if not more so, than the interests
of a student in retaining access to a public education or in a public employee
in retaining employment, the professional whose license is sought to be
suspended or revoked is entitled, at the bare minimum, to the same kind of
notice that due process requires the public student or employee to be given.61

Therefore, to be meaningful, the precise charges and a summary of the
evidence must be made known to the licensed professional before the
revocation or suspension hearing begins, so that the professional has time to
prepare a defense.62 In most cases, due process will require that the
accusations of specific acts or patterns of conduct be unequivocally
identified.63 General or vague charges relating to attitudes and behavior
patterns unsupported by specific factual allegations are often held to be
insufficient.64 The exact evidence that the government plans to present need
not be included in the notice of hearing or complaint as long as the allegations
are sufficient to alert the respondent of the misconduct charged. 65

In most reported cases, the Texas appellate courts have been vigilant in
enforcing a licensed professional's right to meaningful notice. Generally, they
have followed the federal courts' lead in requiring that the notice of a hearing
of a license revocation, suspension proceeding, or the complaint against the
licensed professional include not only the facts, but also the legal criteria by
which the licensee's conduct will be measured. 66 Furthermore, to ensure that

student is allowed to attend the hearing. Nash, at 662-63. See also Gomes v. Univ. of Me. Sys., 365 F.
Supp. 2d 6, 23 (D. Me. 2005) (explaining that because witnesses against students testified in the students'
presence at the disciplinary hearing and students had the right to cross-examine, due process did not require
that names of witnesses and a summary of their testimony be given to the students before the hearing).

60. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985).
61. See Trimble v. Tex. State Bd. of Registration for Prof'l Eng'rs, 387 S.W.2d 876 (Tex. 1965)

(explaining that due process was satisfied when an agency gave licensed engineer written notice of the
charges against him together with copies of the witness affidavit on which the charges were based).

62. See In re Ruffalo, 390 U.S. at 551; see also In re Franco, 410 F.3d 39, 40 (1st Cir. 2005)
(holding that due process requires an attorney facing suspension to be notified of the instances of alleged
misconduct on which the court might rely as the basis for imposing the suspension); Lasar v. Ford Motor
Co., 399 F.3d 1101, 1113-14 (9th Cir. 2005) (holding that due process requires notice of the possible
sanctions that may be imposed against a lawyer in disciplinary proceeding).

63. Galvin, 70 F. Supp. 2d at 176.

64. Id.
65. Id.
66. See Tex. State Bd. of Pharmacy v. Seely, 764 S.W.2d 806, 814 (Tex. App.-Austin 1988, writ

denied). See also Madden v. Tex. Bd. of Chiropractic Exam'rs, 663 S.W.2d 622, 627 (Tex. App.-Austin
1983, writ ref'd n.r.e.) (holding that the agency violated a license applicant's procedural due process rights
by failing to give the applicant notice of a new statutory interpretation that the agency applied for the first
time in the course of the applicant's hearing); Marrie v. S.E.C., 374 F.3d 1196, 1206 (D.C. Cir. 2004)
(explaining that in a proceeding to bar accountants from practicing before the SEC because they had

20061
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state agencies provide meaningful notice, Texas courts have held "that
misleading notice is equal to no notice."67 More specifically, Texas courts
have ruled that the revocation or suspension of a professional's license must
be based upon a charge adequately described in the agency's complaint.6s
Texas courts have therefore prevented a state agency from revoking or
suspending a professional's license on a charge that the licensee had no notice
before the hearing commenced. Furthermore, in reviewing an agency order
revoking or suspending a professional's license, Texas courts have refused to
consider matters outside the scope of the charges brought against the
licensee.69

As to the degree of specificity required of a charge against the licensed
professional, Texas decisions strongly imply that procedural due process
requires, at a minimum, that the agency's notice of hearing or complaint set
forth the basic facts-the "who, what, when, where, and how"-on which the
alleged charges or grounds for the revocation or suspension of the license are
based.70 However, a possible departure from these standards occurred in
Pretzer v. Motor Vehicle Board.7'

allegedly engaged in "improper professional conduct," fair notice required the SEC to articulate an
intelligible standard for what constitutes "improper professional conduct" and to specify the state of mind
necessary for finding that an accountant had engaged in such conduct); Checkosky v. S.E.C., 139 F.3d 221,
225-26 (D.C. Cir. 1998) ("There is no justification for the government depriving citizens of the opportunity
to practice their profession without revealing the standard they have been found to violate."); United Gas
Pipe Line Co. v. Fed. Energy Regulatory Comm'n, 597 F.2d 581, 586-87 (5th Cir. 1979) ("The law will not
tolerate... after-the-fact, in fact retroactive, imposition of standards.").

67. Seekers v. Ocean Chems., Inc., 845 S.W.2d 317, 318 (Tex. App.-Houston (ist Dist.] 1992,
no writ).

68. Garner v. Tex. State Bd. of Pharmacy, 304 S.W.2d 530, 534 (Tex. Civ. App.-Eastland 1957,
writ ref'd).

69. Id.; see also Pretzer v. Motor Vehicle Bd., 138 S.W.3d 914 (Tex. 2004).
70. See, e.g., Trimble v. Tex. State Bd. of Registration for Prof'l Eng'rs, 387 S.W.2d 876 (Tex.

1965); Bowman v. Tex. State Bd. of Dental Exam'rs, 783 S.w.2d 318, 320 (Tex. App.-Austin 1990, no
writ) (holding that due process was satisfied when an agency's complaint against a dentist presented dates,
treatment, and prescriptions upon which the asserted violations were based). An example of the specificity
called for by the due process and due course of law clauses is the charge brought against the pharmacist in
Garner.

[T]hat [Ganer] on or about the 29th day of November 1955 . . . allow[ed] Earl Bums to fill
prescription No. 6574 for 6 Seconal capsules, grain 1 which he labeled 'Capsules 1 three times
a day.' Prescription by Dr. Robert L. Price. This prescription was filled in the Burns Drug Store
located in Sweetwater, Texas, said Drug Store was holder of Permit No. 10 issued by the Texas
Board of Pharmacy, Calvin H. Garner, pharmacist, Cert. No. 9852. Above prescription No. 6574
was filled for B. L. Hillis, Sweetwater, Texas.

Gamer, 304 S.W.2d at 532; see also Briggs v. McWeeny, 796 A.2d 516, 533 (Conn. 2002) (holding that
due process requires the complaint against the licensee to identify specific transactions forming the basis
of the allegations of misconduct); Blackwell Coll. of Bus. v. Attorney Gen., 454 F.2d 928, 934, 936 (D.C.
Cir. 1971) (explaining that licensee's due process rights were denied when the agency failed to identify in
reasonable detail the specific transactions relied upon to revoke the license).

71. 125 S.W.3d 23, 38 (Tex. App.-Austin 2003), aff'd in part, rev'd in part, 138 S.W.3d at 908.

[Vol. 7:205
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In Pretzer, the Texas Motor Vehicle Board brought a license revocation
proceeding against a licensed new-motor-vehicle dealer.72 The dealer
challenged the sufficiency of the agency's complaint based on the failure of
the complaint to identify both the transactions upon which the revocation of
the dealer's license was sought and the names of the customers involved in
those transactions.73 The Motor Vehicle Board and the district court rejected
the dealer's argument that due process required the agency to include these
matters in the complaint.74 The Third Court of Appeals affirmed on this point,
holding that the charges in the complaint satisfied due process even though the
complaint failed to include this information.75

In making this holding, the Third Court of Appeals suggested that the
availability of discovery in a contested case proceeding under the APA, or
under an agency's rules, lessens or even eliminates the notice requirements of
due process. 76 The court was mistaken in basing its holding on this ground:
Although pre-hearing notice is constitutionally required in an administrative
proceeding, pre-hearing discovery is not.77 Nevertheless, a licensee's claim
that notice of the charges was constitutionally inadequate will be strengthened
if the licensee has taken advantage of the discovery tools made available by
statute or rule.78 However, the licensee should not be forced to undergo costly
discovery merely because the agency's notice of hearing or complaint against
the licensee is vague and the number of potential fact witnesses is large.79

Allegations that set forth the basic facts will, with reasonable particularity,
sufficiently apprise the licensed professional of the precise nature of the
charges and of the evidence which the agency believes will sustain those
charges. 8° Administrative law judges should grant motions for definite
statement that seek to compel the agency to plead such allegations.8'

Aside from Pretzer, Texas courts have a solid record of protecting the
rights of licensed professionals to meaningful notice of the charges against
them in license revocation and suspension cases. Whether the procedural due
process holding and rationale of the Pretzer decision will be extended to cases
concerning licensed professionals remains to be seen. In Granek v. Texas
State Board of Medical Examiners, the Third Court of Appeals referred to the
dealer in Pretzer as a professional in connection with its discussion of a

72. Id.
73. Id.
74. Id.
75. Id.
76. Id. at 38.
77. See Huntsville Mem'l Hosp. v. Ernst, 763 S.W.2d 856, 859 (Tex. App.-Houston [14th Dist.]

1988, no writ) (holding that due process in administrative proceeding mandates notice, hearing, the right
to call and cross-examine witnesses, and an impartial trier of facts; but depositions need not be allowed).

78. Pretzer, 125 S.W.3d at 39.
79. See id.
80. Id. at 37.
81. See id. at 38.
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different due process issue.82 Hopefully, in future cases, the Pretzer procedural
due process holding will be overruled or limited to its particular facts.

2. Requisites of a Meaningful License Revocation or Suspension Hearing

Due process does not require that every hearing before a state agency
conform to judicial process.83 Due process does require that a state agency
provide the opportunity for a full and fair hearing on all disputed issues that
are critical to the liberty or property interests of the effected party.'

More specifically, when the result of state action can deprive a person of
a license to practice a profession or preclude a person from becoming a
licensed professional, and the reasonableness of that action depends on fact
findings and involves the resolution of witness credibility issues, then the
evidence used to prove the state's case must be disclosed to give the licensee
an opportunity to show that it is untrue or lacks credibility.85 The rights of
confrontation and cross-examination, while important in a case of
documentary evidence, are of added significance when the evidence against
the licensed professional is provided by witnesses "whose memory may be
faulty, or who, in fact, [may] be motivated by malice, vindictiveness,
intolerance, prejudice, orjealousy."86 For these reasons, ex parte presentation
of evidence or ex parte argument to the fact-finder violates the licensed
professional's right to procedural due process.87 Due process also prevents an

82. 172 S.W.3d 761, 777 (Tex. App.-Austin 2005, no pet.).
83. Martinez v. Tex. State Bd. of Med. Exam'rs, 476 S.W.2d 400, 405 (Tex. Civ. App.-San

Antonio 1972, writ ref'd n.r.e.).
84. Trimble v. Tex. State Bd. of Registration for Prof'l Eng'rs, 387 S.W.2d 876 (Tex. 1965); Tex.

Employment Comm'n v. Johnnie Dodd Auto. Enters., Inc., 551 S.W.2d 171, 174 (Tex. Civ. App.-Waco
1977, writ ref'd n.r.e.).

85. See Greene v. McElroy, 360 U.S. 474,496 (1959).
86. Id.; see also Willner v. Comm. on Character and Fitness, 373 U.S. 96,103 (1963) ("(P]rocedural

due process often requires confrontation and cross-examination of those whose word deprives a person of
his livelihood."); Goldberg v. Kelly, 397 U.S. 254, 269 (1970) ("In almost every setting where important
decisions turn on questions of fact, due process requires an opportunity to confront and cross-examine
adverse witnesses."); Richardson v. Pasadena, 513 S.W.2d 1, 4 (1974) (explaining that the right of cross
examination applies to administrative hearings); J. B. Adver., Inc. v. Sign Bd. of Appeals of City of
Carrollton, 883 S.W.2d 443, 449 (Tex. App.-Eastland 1994, writ denied) (holding that the party's due
process rights under the Texas Constitution were denied when it was forced to cross-examine witnesses at
an administrative hearing by asking questions through the administrative board). Yet, due process does not
require the holding of a useless hearing when there are no factual disputes to resolve. See Gilbert v. Homar,
520 U.S. 924,933 (1997); Bell v. Tex. Workers Comp. Comm'n, 102 S.W.3d 299, 305 (Tex. App.-Austin

2003, no pet.).
87. Cf. Greene, 360 U.S. at 496-97; Univ. of Tex. Med. Sch. at Houston v. Than, 901 S.W.2d 926,

932 (Tex. 1995); Swank v. Smart, 898 F.2d 1247, 1253-55 (7th Cir. 1990) See also Bowman Transp., Inc.
v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 288 n.4 (1974) ("IThe Due Process Clause forbids an
agency to use evidence in a way that forecloses an opportunity to offer a contrary presentation.").
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agency from using perjured testimony or from using illegally obtained
evidence to revoke or suspend a license.88

The right to a meaningful hearing encompasses not merely the receipt and
consideration of evidence, but also the entire decision-making process. 9 The
due process requirement of a "fair trial in a fair tribunal" applies to agency
proceedings. 9° For example, procedural due process requires a neutral decision
maker.91 Mere familiarity with the facts of a contested case gained by agency
members in the performance of their statutory duties is not a ground for
disqualification on due process grounds.92 Furthermore, agency heads may
consult with their staff about a contested case for authorized purposes without
violating procedural due process. 93 Nor is an agency decision maker
disqualified on due process grounds simply because the decision maker has
taken a position on a policy issue related to the contested case, when there is
no showing that the decision maker is incapable "of judging a particular
controversy fairly on the basis of its own circumstances. '

The combination of investigative and adjudicative functions in an
administrative agency will not create an unconstitutional risk of bias in an
agency proceeding absent a showing of "special facts and circumstances" that
create an intolerably high risk of unfairness.95 An example of such special
circumstances occurred in Rogers v. Texas Optometry Board.96 There, the
court of civil appeals held that the due process rights of Rogers, a licensed
optometrist, were violated when two members of the Optometry Board
investigated Rogers and provided the testimony concerning the controlling
facts on which remaining board members relied to suspend his license.97

88. See Johnson v. Odom, 910 F.2d 1273, 1277 (5th Cir. 1990). See also, Lloyd Sabaudo Societa
Anonima Per Azioni v. Elting, 287 U.S. 329,339-40 (1932) (saying that suppressing or concealing evidence
from a party whose rights are being determined by an administrative tribunal is "so unfair as to invalidate
the administrative proceeding.").

89. See Willner, 373 U.S. at 105; see also Morgan v. U.S., 304 U.S. 1, 20 (1938) ("The requirements
of fairness are not exhausted in the taking or consideration of evidence, but extend to the concluding parts

of the procedure as well as to the beginning and intermediate steps.").
90. Ford Motor Co. v. Tex. Dep't of Transp., 264 F.3d 493, 511 (5th Cir. 2001) (quoting Gibson

v. Berryhill, 411 U.S. 564, 579 (1973)).
91. Withrow v. Larkin, 421 U.S. 35, 46-47 (1975) (holding that a biased decision maker is

constitutionally unacceptable); Martinez v. Tex. State Bd. of Med. Exam'rs, 476 S.W.2d 400, 405 (Tex. Civ.

App.-San Antonio, writ ref d n.r.e.) (holding that a basic element of due process is an impartial trier of
facts).

92. Withrow, 421 U.S. at 54-55.
93. See Smith v. Houston Chem. Servs., Inc., 872 S.W.2d 252, 278 (Tex. App.-Austin 1994, writ

denied).
94. U.S. v. Morgan, 313 U.S. 409,421 (1941); see also FTC v. Clement Inst., 333 U.S. 683, 701

(1948).
95. Withrow, 421 U.S. at 58; see also Marshall v. Cuomo, 192 F.3d 473, 484 (4th Cir. 1999)

("[Aictual bias or a high probability of bias must be present before due process concerns are raised.").
96. 609 S.W.2d 248, 250 (Tex. Civ. App.-Dallas 1980, writ ref'd n.r.e.).
97. Id.
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We hold that to have members of the Board sit in judgment with their fellows
one day and appear as investigators and witnesses before them the next
creates an intolerable risk of unfairness under the circumstances shown here
... In this context it is obviously difficult for members of the Board to reach
a completely objective decision when the principal witnesses are other
members of the same body and the issue presented involves their credibility.
This unfairness is especially apparent in a case such as this, in which the
agency's decision on the facts is reviewable only for the purpose of
determining whether its findings are supported by substantial evidence.98

For an agency hearing to revoke or suspend a professional's license to be
meaningful, the licensed professional must have the right to appear personally
or by counsel before an impartial decision maker, to produce witnesses and
evidence in his or her own behalf, to examine and cross-examine the witnesses
and rebut the evidence produced against him or her, and to have the means of
securing the production of evidence." The licensed professional must also
have the opportunity to present reasons, either in person or in writing, why the
proposed action should not be taken."

E. Statutory Sources of the Procedural Rights to Notice and Hearing in
License Revocation and Suspension Proceedings

1. The Texas APA

In 1975, the Texas Legislature enacted the Texas Administrative
Procedure Act (APA) to "provide minimum standards of uniform practice and
procedure for state agencies."' 0 ' A "purpose of the APA is to allow parties fair
play in the conduct of the administrative hearing." 102 Included among the
APA's many provisions are several key statutes relating to notice and hearing
in the context of a license revocation or suspension proceeding.

98. Id. at 250.
99. See Barsky v. Bd. of Regents, 347 U.S. 442, 453 (1954). The U.S. Supreme Court ruled that

a physician subject to a license revocation proceeding before a state agency was not denied procedural due
process by the failure of the state statute to authorize the agency to issue subpoenas when the statute
permitted a physician to depose witnesses who did not appear voluntarily before the agency. Missouri ex
rel. Hurwitz v. North, 271 U.S. 40,42 (1926).

100. Cf. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985); Morgan v. U.S., 304 U.S.
1, 18 (1938).

101. TEx. Gov'T CODE ANN. § 2001.001(1) (Vernon 2000).
102. Tex. State Bd. of Med. Exam'rs v. Guice, 704 S.W.2d 113, 116 (Tex. App.-Corpus Christi

1986, writ ref'd n.r.e.).

[Vol. 7:205
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2. The Notice of Hearing

Section 2001.051 of the APA provides that each party to a contested case
proceeding is entitled to "reasonable notice."'0 3 Section 2001.052(a) of the
APA provides that notice of a hearing in a contested case proceeding must
include the following:

(1) a statement of the time, place, and nature of the hearing;
(2) a statement of the legal authority and jurisdiction under which the

hearing is to be held;
(3) a reference to the particular sections of the statutes and rules involved;

and
(4) a short, plain statement of the matters asserted." 4

By their plain terms, Sections 2001.051 and 2001.052(a) apply to
contested case proceedings of all types, including a proceeding to suspend or
revoke a license.0 5 Yet the APA also includes a statute, Section 2001.054(c),
which specifically applies to contested case proceedings involving the grant,
denial, or renewal of licenses.1t 6 Although Section 2001.054(c) makes no
distinction between the licenses of professionals and non-professionals, it does
postpone the institution of a state agency proceeding to revoke, suspend,
annul, or withdraw a license until after:

(1) the agency gives notice by personal service or by registered or certified
mail to the license holder of facts or conduct alleged to warrant the
intended action; and

(2) the license holder is given an opportunity to show compliance with all
requirements of law for the retention of the license. 7

Section 2001.054(c) shows, on its face, that its notice requirements are
more demanding that those of Section 2001.052(a).'08 Section 2001.054(c)(1)
requires the agency to inform "the license holder of facts or conduct alleged
to warrant the intended action," while Section 2001.052(a)(4) merely requires
the agency to provide a party with "a short, plain statement of the matters
asserted."" Furthermore, Section 2001.054(c)(2) requires the agency to give

103. TEX. GOV'T CODE ANN, § 2001.051(1) (Vernon 2000).
104. § 2001.052(a)(1)-(4).
105. §§ 2001.051, 2001.052(a).

106. § 2001.054(c).
107. § 2001.054(c)(1)-(2).
108. §§ 2001.054(c), 2 0 0 1.052(a).
109. §§ 2001.054(c), 2 0

03.052(a)(4) (emphasis added). Subsection (b) of Section 2001.052 provides

that:

If a state agency or other party is unable to state matters in detail at the time notice under this
Section is served, an initial notice may be limited to a statement of the issues involved. On

2006]
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the license holder "an opportunity to show compliance with all requirements
of law for the retention of the license" before the institution of agency
proceedings."°

Have the Texas courts enforced the requirements of Section 2001.054(c)?
The answer is no. The plain language of Section 2001.054(c) expresses the
legislature's intent to provide licensees with greater procedural protection than
is provided to nonlicensees."' Yet, the Third Court of Appeals has construed
Section 2001.054(c) in such a manner as to nullify these protections.

In Pretzer v. Motor Vehicle Board, the Third Court of Appeals rejected
the licensee's argument that Section 2001.054(c)(1) required the Texas Motor
Vehicle Board to plead in its complaint the specific transactions which formed
the basis for revoking or suspending the license. 1 2 In rejecting this argument,
the court of appeals equated the notice requirements of Section 2001.54(c)(1)
with those of Section 2001.052(a)(4)." 3 The court of appeals ruled that
"[Section 2001.054(c)(1)] is almost indistinguishable from the general notice
requirement under Section 2001.052...... In making this ruling, the court
effectively held that the notice requirements in a license revocation case are no
different from and no more exacting than those in any other contested case
proceeding." 5 Without any independent analysis or discussion, the Texas
Supreme Court affirmed the Third Court of Appeals on this issue." 6 Not only
does the Pretzer decision brush aside the material differences in the language
of the two statutes, its construction of Section 2001.054(c) may result in a
failure of procedural due process if it extends the holding in Pretzer to a
proceeding involving the revocation or suspension of the license of a
professional.'

As discussed earlier, federal and state procedural due process cases
implicitly require, at a minimum, that the agency's notice or complaint against
a licensed professional set forth the basic facts supporting the charges or
grounds upon which the revocation or suspension of the license is sought." 8

This would include the identification of the specific transactions upon which
the revocation or suspension of the license is sought, something that was

timely written application, a more definite and detailed statement shall be furnished not less than
three days before the date set for the hearing.

§ 2001.052(b). Section 2001.054 does not contain a comparable provision. § 2001.054.
110. § 2001.054(c)(2).
111. See § 2001.054(c).
112. 125 S.W.3d 23,37 (Tex. App.-Austin 2003), rev'd inpart, aff'dinpart, 138 S.W.3d908 (Tex.

2004).
113. Id. at 37.
114. See id.
115. See id.
116. Pretzer v. Motor Vehicle Bd., 138 S.W.3d 908, 915 (Tex. 2004), overturning 125 S.W.3d 23

(Tex. App.-Austin 2003).
117. See id.
118. See supra Part D.1.

[Vol. 7:205
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missing from the notice and complaint in Pretzer."9 Properly construed,
Section 2001.054(c)(1) requires an agency to include such allegations in its
notice of hearing. 20

3. The "Second Opportunity" Doctrine

The Pretzer decision also renders meaningless the language of Section
2001.054(c)(2), which provides that "before institution of state agency
proceedings" to revoke a license, the agency must give the license holder the
"opportunity to show compliance with all requirements of law for the retention
of the license."''2 In Pretzer, the Motor Vehicle Board instituted the license
revocation proceeding against the dealer without first giving the dealer the
opportunity to show compliance with the law. 2 2 The court of appeals held that
Section 2001.054 "does not require any notice before the complaint is filed.' 123

The court of appeals based this holding on its prior decision in Guerrero-
Ramirez v. Texas State Board of Medical Examiners, a case involving the
revocation of a medical license.' 24 In Guerrero-Ramirez, the court of appeals
had held that "[s]ection 2001.054 does not require any notice before the
complaint is filed." Rather, according to the court of appeals, Section
2001.054(c) requires only that the complaint adequately inform the licensee
"of the subject of the adjudicative hearing."'"

"The goal of statutory construction is to give effect to legislative
intent. ' 26 The words of a statute are the best evidence of legislative intent. 2

1

Therefore, when a statute's language is clear and unambiguous, the courts
must discern the legislature's intent from the language used. 12 The courts also

119. See supra Part D.1.; 125 S.W.3d 23, 37 (Tex. App.-Austin 2003).
120. This is particularly true when revocation is sought on the basis of fraudulent conduct allegedly

committed by the licensee. Cf Rubalcaba v. Pac./Atl. Crop Exch., Inc., 952 S.W.2d 552, 556 (Tex. App.-
El Paso 1997, no pet.) ("[A]I1 facts constituting fraud must be properly pleaded to satisfy an allegation of
fraud."); J. M. Radford Grocery Co. v. Flynn, 202 S.W. 332, 333 (Tex. App.-Amarillo 1918, no writ) ("[A]
pleading setting up fraud must contain specific allegations of the acts and conduct relied upon, and must be
definite and certain."). In such cases, it is not enough that the agency's notice or complaint merely sets forth
the statutes or rules alleged to have been violated. See id. If the agency's notice of hearing or complaint
lacks allegations detailing the alleged misconduct, the licensed professional should timely move for a more
definite and detailed statement. TEx. Gov'T CODE ANN. § 2001.052(b) (Vernon 2000).

121. § 2001.054(c)(2).
122. Pretzer, 125 S.W.3d at 38.
123. Id. (quoting Guerro-Ramirez v. Tex. St. Bd. of Med. Exam'rs, 867 S.W.2d 911 (lex. App.-

Austin 1993, no writ). The Supreme Court of Texas ruled that the court of appeals had correctly resolved
this issue. Pretzer, 138 S.W.3d at 915.

124. 867 S.W.2d 911,918 (Tex. App.-Austin 1993, no writ).
125. Id.
126. Cont'l Cas. Co. v. Downs, 81 S.W.3d 803, 805 (Tex. 2002).
127. Id. According to Justice Frankfurter, the three basic rules of statutory interpretation are:

"(1) Read the statute; (2) read the statute; (3) read the statute!" HENRY J. FRIENDLY, BENCHMARKs 202
(Univ. of Chicago Press 1967).

128. Cont'l Cas. Co., 81 S.W.3d at 805.
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must construe the statute to "give effect to all words of a statute and not treat
any statutory language as surplusage."'2 9

The court's construction of Section 2001.054(c) in the Guerrero-Ramirez
and Pretzer decisions violates this cardinal rule of statutory construction and
negates the legislature's clearly expressed intent that an agency provide a
licensee with notice and the opportunity to resolve a claimed violation of the
licensing laws before license revocation or suspension proceedings are
begun. 3  Section 2001.054(c) is modeled after Section 558(c) of the Federal
Administrative Procedure Act (Federal APA). 3' The legislative history of
Section 558(c) of the Federal APA reveals that it was designed to prevent the
revocation or withdrawal of licenses without first affording the licensee the
opportunity to show compliance with the law or to correct the conduct
questioned by the agency.' 32 Furthermore, statutes like Section 558(c) of the
Federal APA allow the licensee to show that the threatened action is based
upon misinformation or mistake.133 Non-compliance with Section 558(c) and

129. Chevron Corp. v. Redmon, 745 S.W.2d 314, 316 (Tex. 1987). See also, Boudreaux v. Tex. &
N.O.R. Co., 78 S.W.2d 641,644 (Tex. Civ. App.-Beaumont 1935, writ ref'd) ("It is the duty of a court to
give to language used in a statute the meaning with which it was used by the legislature... [and] the only
safe rule is to apply to [the words used] their ordinary meaning ."); TEX. GOV'T CODE ANN. § 311.021
(Vernon 2000) (stating the presumption that "the entire statute is intended to be effective.").

130. Compare discussion supra Part II.E.1-2 with discussion supra Part I.E.3 and discussion infra
Part II.E.4.

131. 5 U.S.C. § 558(c). Section 558(c) of the Federal APA provides in pertinent part:
Except in cases of willfulness or those in which public health, interest, or safety requires
otherwise, the withdrawal, suspension, revocation, or annulment of a license is lawful only if,
before the institution of agency proceedings therefore, the licensee has been given -(I) notice
by the agency in writing of the facts or conduct which may warrant the action; and
(2) opportunity to demonstrate or achieve compliance with all lawful requirements.

Similarly, Section 14(c) of the Model State Administrative Procedure Act of 1961 provides:
No revocation, suspension, annulment, or withdrawal of any license is lawful unless, prior to the
institution of agency proceedings, the agency gave notice by mail to the licensee of facts or
conduct which warrant the intended action, and the licensee was given an opportunity to show
compliance with all lawful requirements for the retention of the license. If the agency finds that
public health, safety, or welfare imperatively requires emergency action, and incorporates a
finding to that effect in its order, summary suspension of a license may be ordered pending
proceedings for revocation or other action. These proceedings shall be promptly instituted and
determined.

9C U.L.A. 136 (Cum. Supp. 1967).
132. See Legislative History of the APA, S. Doc. No. 248, 79th Cong., 2d Sess. 35 (1946); Air N.

America v. Dep't of Transp., 937 F.2d 1427, 1438 (9th Cir. 1991) ("[Ihe purpose of Section 558(c) is to
provide individuals with an opportunity to correct their transgressions before the termination or suspension
of their licenses."); Gallagher & Ascher Co. v. Simon, 687 F.2d 1067, 1074-76 (7th Cir. 1982) (explaining
Section 558(c) affords "a licensee faced with the revocation or suspension of its license an opportunity for
a 'second chance' . . . or an opportunity to put its house in lawful order before more formal agency
proceedings are undertaken").

133. See Sheppard v. Bd. of Dentistry, 385 So. 2d 143, 145 (Fia. App. 1st Dist.), review denied, 392
So.2d 1379 (1980).
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its state counterparts will cause the dismissal or reversal of the agency
action.' 3

Properly construed, Section 2001.054(c) serves as an additional safeguard
against the harm caused by the filing of a complaint based on misinformation
or mistake.'35 The Texas Legislature's intent that Section 2001.054(c) should
serve this function is unambiguously shown by its text. A state agency should
give a licensee notice of the alleged misconduct and the "opportunity to show
compliance with all requirements of law for the retention of the license" before
a license revocation proceeding is instituted, not after.'36 Compliance with
Section 2001.054(c) is a prerequisite to the commencement of a license
revocation or suspension proceeding.'37 The construction of Section
2001.054(c) applied in the Guerrero-Ramirez and Pretzer decisions ignores
the statute's text and renders Section 2001.054(c) no more than a meaningless
reiteration of Section 2001.051.138

As the language of Sections 2001.051 and 2001.054(c) plainly shows, the
notices and opportunities in each statute are different: they take effect at
different times, and they serve different purposes. The notice and opportunity
provided by Section 2001.054(c) occur before a contested case proceeding
against a licensee is commenced and are intended to give the licensee an
opportunity to resolve the matter without the need for, and incurring the
expense of, a contested case proceeding.'39 The notice and opportunity
provided by Section 2001.051 come after the contested case proceeding has
been commenced and are intended to give a party the chance to respond and
to present evidence and argument on the issues involved in the contested
case. 140

Despite the judicial construction of Section 2001.054(c)(2) in Guerrero-
Ramirez and Pretzer, several state agencies that regulate licensed professionals
have promulgated rules that give this statute its intended effect. 14' Section

134. See, e.g., Anchustegui v. Dep't of Agric., 257 F.3d 1124, 1129 (9th Cir. 2001) (agency's
cancellation of grazing permit reversed when agency failed to provide the permittee with an opportunity to
achieve compliance or to demonstrate that compliance had been achieved before the agency instituted the
proceeding to cancel the permit); Valley View Convalescent Home v. Dep't of Soc. & Health Servs., 599
P.2d 1313, 1318 (Wash. App. 1979), review denied, 93 Wash. 2d 1004 (1980) (license revocation
proceeding dismissed because of agency's failure to comply with statute requiring prior notice and
opportunity for licensee to correct deficiencies or show compliance before institution of revocation
proceeding).

135. Sheppard, 385 So. 2d at 145. "The harm resulting to the holder of a professional license due
to the filing of an ill-founded complaint can be irreparable and far outweigh any inconvenience or time lost
by meeting the pre-filing requirements of the statute." Id.

136. TEx. GOV'T CODE ANN. § 2001.054(c)(2) (Vernon 2000).
137. § 2001.054(c).
138. See § 2001.054(c); Guerrero-Ramirez v. Tex. State Bd. of Med. Exam'rs, 867 S.W.2d 911,918

(Tex. App.-Austin 1993, no writ); Pretzer v. Motor Vehicle Bd., 138 S.W.3d 908, 915 (Tex. 2004).
139. § 2001.054(c).
140. § 2001.051.
141. See Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 544
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187.24(a) of the Texas State Board of Medical Examiners provides that
"[e]xcept in cases of temporary suspension, a Complaint shall be filed only
after notice of the facts or conduct alleged to warrant the intended action has
been sent to the licensee's address of record and the licensee has an
opportunity to show compliance with the law or the retention of a license as
provided in [Section] 2001.054 of the APA and [Section] 164.004(a) of the
[Medical Practice] Act."1 42

Section 213.14 of the Board of Nursing Examiners provides that, "prior
to commencing disciplinary proceedings," its "staff shall serve the respondent
with written notice in accordance with Texas Government Code
§ 2001.054(c)" except in cases of temporary license suspensions or where such
notice would jeopardize an investigation. 4 3 Section 213.14 further provides
that the notice "shall invite the respondent to show compliance with all
requirements of the law for retention of the license."'"

Section 139.31 (c) of the Texas Board of Professional Engineers provides
that:

Upon determination that sufficient probable cause exists to indicate that a
violation of law or rules may have occurred, the executive director shall
notify the person or entity, hereafter referred to in this section as
"respondent," by personal service or by certified or registered mail of the
alleged violation. The respondent shall be afforded an opportunity to present
rebuttals, arguments and evidence to the board prior to the initiation of

(1978) (stating that a "very basic tenet of administrative law [is] that agencies should be free to fashion their
own rules of procedure").

142. 22 TEX. ADMIN. CODE § 187.24(a) (West 2005) (emphasis added). Section 164.004(a) of the
Medical Practice Act, which is entitled "Compliance With Due Process Requirements," provides the
following:

Except in the case of a suspension under Section 164.059 or under the terms of an agreement
between the board and a license holder, a revocation, suspension, involuntary modification, or
other disciplinary action relating to a license is not effective unless, before board proceedings
are instituted:

(1) the board gives notice . .. to the affected license holder of the facts or conduct
alleged to warrant the intended action; and

(2) the license holder is given an opportunity to show compliance with all
requirements of law for the retention of the license, at the license holder's
option, either in writing or through personal appearance at an informal meeting
with one or more representatives of the board.

TEX. OCC. CODE ANN. § 164.004(a) (Vernon 2000). Section 164.004(b) provides that if the licensee
"chooses to personally appear and an informal meeting is held, the board's staff and the board's
representatives are subject to the ex parte provisions of [the APA], with regard to contacts with Board
members and administrative law judges concerning the case." § 164.004(b). Similar statutory provisions
are in the Nursing Practice Act. See § 301.454.

143. 22 TEx. ADMIN. CODE § 213.14 (West 2005).
144. Id.
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disciplinary proceedings. If a respondent does not respond, the board may
proceed with a contested case hearing. 4"

Section 681.162(b) of the Texas State Board of Examiners of Professional
Counselors provides that:

Prior to the institution of formal proceedings to discipline a licensee, the
board shall give written notice to the licensee by certified mail, return receipt
requested, of the facts or conduct alleged to warrant the disciplinary action.
The notice shall inform the licensee or applicant of the opportunity to retain
legal representation. The licensee or applicant shall be given the opportunity,
as described in the notice, to show compliance with all requirements of the
[Licensed Professional Counselor] Act and this chapter.'46

Section 851.157(d) of the Texas Board of Professional Geoscientists
provides that:

Upon determination that sufficient probable cause exists to indicate that a
violation of law or rules may have occurred, the executive director shall
notify the license holder, hereafter referred to in this section as 'respondent,'
by personal service or by certified or registered mail of the alleged violation.
The respondent shall be afforded an opportunity to present rebuttals,
arguments and evidence to the board prior to the initiation of disciplinary
proceedings. If a respondent does not respond, the board may proceed with
a contested case hearing.'47

These agency rules, like Section 2001.054(c) of the APA, recognize that
a licensed professional stands in a materially different position, both statutorily
and constitutionally, from one who has no license or is merely seeking a
license.

4. Procedural Rights in a Contested Case Hearing

The APA provides a party to a contested case proceeding, which includes
license revocation and other enforcement proceedings, with several important
procedural rights and protections. These rights and protections include the
following:

145. § 139.3 1(c) (emphasis added).
146. § 681.162(b) (emphasis added).
147. § 851.157(d) (emphasis added).
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(1) The right to the assistance of counsel;148

(2) The right to cross-examine witnesses; 49

(3) The right to have the rules of privilege recognized by law given effect
by the agency; 5°

(4) Upon a showing of good cause and the payment of estimated costs, the
right to have the agency issue subpoenas requiring the attendance of
witnesses or the production of books, records, papers or other objects
that may be necessary and proper; 15 1

(5) The right to be notified if the agency takes official notice of any
material and the opportunity to contest such material; 52

(6) The right to engage in pre-hearing discovery; 15 3

(7) The right to have the hearing be untainted by improper ex parte
communications with the agency decision-makers."

The Texas courts have generally enforced compliance with the procedural
rights conferred by these provisions of the APA.

F. Additional Procedural Rights Conferred by Statutes Governing Licensed
Professionals

Besides the procedural protections afforded by the APA in agency
enforcement proceedings, additional procedural protections relating to notice
and hearing are given to various professionals in the statutes creating and
governing their licensing agencies. The following are examples of these
additional protections.

1. Accountants

Section 901.5045 of the Texas Occupations Code permits the Texas State
Board of Public Accountancy to suspend an accountant's license on an
emergency basis. 5 5 The Board must immediately serve a notice of the
suspension on the licensee, which shall meet the following requirements:

(1) be personally served on the license holder or be sent by registered or
certified mail, return receipt requested, to the license holder's last
known address according to the board's records;

(2) state the grounds for the suspension; and

148. TEX. GOv'T CODE ANN. § 2001.053 (Vernon 2000).
149. § 2001.087.
150. § 2001.083.
151. § 2001.089.
152. § 2001.090.
153. §§ 2001.091-.095.
154. § 2001.061.
155. TEx. OCC. CODE ANN. § 901.5045 (Vernon 2000).
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(3) inform the license holder of the right to a hearing on the suspension
order.

5 6

If the Board of Public Accountancy proposes to take disciplinary action
against a licensed accountant, the Board must give the licensee written notice
of a hearing not later than the twenty-first day before the date of the hearing.'57

Among other things, the notice must state "the nature of each charge against
the person. '

2. Professional Counselors

Section 503.403 of the Licensed Professional Counselors Act permits the
Texas State Board of Examiners of Professional Counselors to suspend a
counselor's license on an emergency basis but only if the following takes
place:

(1) action is taken to initiate proceedings for a hearing before the State
Office of Administrative Hearings simultaneously with the temporary
suspension; and

(2) a hearing is held as soon as practicable under [Chapter 503 of the
Occupations Code] and Chapter 2001, Government Code.5 9

The statute also requires the State Office of Administrative Hearings (SOAH)
to hold a preliminary hearing not later than the fourteenth day after the date the
license is temporarily suspended to determine if there is probable cause to
believe that a continuing and imminent threat to the public welfare still
exists."W A final hearing on the matter must be held not later than the sixty-
first day after the date the license was temporarily suspended.'6 '

3. Phannacists

Section 565.059 of the Occupations Code permits the Texas State Board
of Pharmacists to suspend a pharmacist's license on an emergency basis
"without notice or hearing if, at the time the suspension is ordered, a hearing

156. § 901.5045(b). A similar provision is part of Chapter 504 of the Texas Occupations Code,
which regulates chemical dependency counselors. See § 504.2525.

157. § 901.509(a). Section 2001.051 of the APA requires that a party to a contested case receive a
minimum of ten days notice prior to the hearing date. TEX. Gov'T CODE ANN. § 2001.051 (Vernon 2000).

158. TEX. OCC. CODE ANN. § 901.509(b)(2).
159. § 503.403(b).
160. Id.
16 1. § 503.403(c). A similar provision is part of the Nursing Practice Act, the Opticians' Registry

Act, the Medical Radiologic Technologist Certification Act, the Medical Physics Practice Act, the Licensed
Perfusionists Act, the Orthotics and Prosthetics Act. See §§ 301.455, 352.254, 601.306, 602.254,603.408,
605.3535.
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before the Board on whether disciplinary proceedings... should be initiated
... is scheduled to be held no later than the fourteenth day after [the license
is suspended]. 162 The statute also requires that SOAH hold a second hearing
on the matter not later than the sixtieth day after the license is suspended. 63

"If the [SOAH] does not hold the second hearing in the time required by this
subsection, the suspended license is automatically reinstated."'"

The Texas Pharmacy Act also contains a provision concerning the burden
of proof in contested case proceedings under the Act. 165 Section 565.062 of
the Texas Occupations Code provides that "the state is not required to negate
an exemption or exception set forth by [the Act] in a pleading, including a
complaint, information, or indictment."1" The statute places the burden of
going forward with the evidence, with respect to an exemption or exception,
on the person claiming the benefit of the exemption or exception.167

4. Architects

Section 1051.453 of the Texas Occupations Code provides the following:

If, after investigating the facts surrounding an alleged ground for imposing
an administrative penalty [against an architect], the executive director [of the
Texas Board of Architectural Examiners] determines that a ground exists for
imposing an administrative penalty, the executive director may issue a report
... [setting forth] the facts on which the determination is based."'68

The report may also include the recommended penalty, if any, that is to be
assessed against the architect.69

Not later than the fourteenth day after the executive director's report is
issued, however, the executive director must give written notice of the report
to the architect, which provides, among other things, "a brief summary of the
charges" and informs the architect of the right to a hearing. 7 °

162. § 565.059(b).
163. Id.
164. § 565.059(c). A similar provision is part of Chapter 201 of the Occupations Code, which

regulates chiropractors, and the Dental Practice Act. See §§ 201.507, 263.004.

165. § 565.062.
166. § 565.062(a).
167. § 565.062(b).

168. § 1051.453(a).

169. Id.
170. § 1051.453(c). A similar provision is part of the Dental Practice Act, the Nursing Practice Act,

the Texas Optometry Act, the Psychologists' Licensing Act, the licensed Marriage and Family Therapist
Act, the Licensed Professional Counselor Act, the Medical Radiologic Technologist Certification Act, the
Licensed Perfusionists Act, the Orthotics and Prosthetics Act, the Professional Land Surveying Practices
Act, and the Real Estate License Act. See §§ 264.003, 301.503, 351.553, 501.453, 502.403, 503.503,

601.353, 603.503, 605.403, 1071.453, 1101.703.
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5. Real Estate Appraisers

The Texas Appraiser Licensing and Certification Act requires that, in a
license revocation or suspension proceeding, the Texas Appraiser Licensing
Certification Board must give the licensee notice of the hearing that includes
a statement of charges which

(1) state[s] each act or omission with which the appraiser is charged,
including any standard of professional practice or rule of professional
conduct alleged to have been violated; and

(2) [is] sufficiently detailed to enable the appraiser to prepare a defense. 7 '

The Act further requires the presiding officer at the hearing to "read a
summary of the charges and answers to the charges and other responsive
pleadings filed by the appraiser." 172 The attorney general, who represents the
public interest, is directed to "make a brief opening statement, including a
summary of the charges and a list of the witnesses and documents to support
the charges.'17 "To the extent an appraiser believes [he or she] is being asked
to reply to an accusation, innuendo, or fact for the first time in [the case], the
appraiser may respond to the board in writing or at a subsequent scheduled
board meeting."'17 "If the appraiser chooses to respond [in this manner], the
attorney general is entitled to continue to present evidence during the
hearing."

175

6. Optometrists

The Texas Optometry Act provides that a charge filed against an
optometrist in a license revocation or suspension proceeding "must state each
specific instance of alleged noncompliance."'' 76

7. Doctors

The Medical Practice Act requires a formal complaint filed by the Board
of Medical Examiners against a license holder to "allege [detail] with
reasonable certainty each specific act relied on by the board to constitute a
violation of a specific statute or rule. 177 The Act also requires "[t]he formal
complaint to be specific enough to

171. § 1103.503(b).
172. § 1103.513(1).

173. § 1103.513(2).

174. § 1103.515(a).
175. § 1103.515(b).

176. § 351.503(e).
177. § 164.005(f).
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(1) enable a person of common understanding to know what is meant by
the formal complaint; and

(2) give the person who is the subject of the formal complaint notice of
each particular act alleged to be a violation of a specific statute or
rule.1

78

Concerning the hearing, the Act provides in Section 164.007(d) that

[n]ot later than the [thirtieth] day after the date of receipt of a [licensee's]
written request ... and subject to any other privilege or restriction set forth
by rule, statute, or legal precedent, and unless good cause is shown for delay,
the board shall provide the license holder with access to all information in its
possession that the board intends to offer into evidence in presenting its case
in chief at the contested hearing on the complaint. 7,

The Act permits the Board to suspend a license without hearing or notice if

(1) the board immediately provides notice of the suspension or restriction
to the license holder; and

(2) a hearing on the temporary suspension or restriction before a
disciplinary panel of the board is scheduled for the earliest possible date
after [ten] days' notice of hearing."'

If the disciplinary panel affirms the temporary suspension or restriction
of the licensee, the Act directs the board to schedule an informal compliance
meeting "that meets the requirements of Section 2001.054(c), Government
Code, and Section 164.004 of [the Occupations Code] as soon as practicable,
unless the license holder waives the informal meeting or an informal meeting
has already been held with regard to the issues that are the basis for the
temporary suspension or restriction."'' If the licensee is unable to show

compliance at the informal meeting, then a formal complaint shall be filed
against the licensee.

8 2

8. Attorneys

The APA does not govern attorney grievance or disbarment
proceedings.' 83 Instead, such proceedings are governed by the Texas Rules of

178. Id. A similar provision is part of the Nursing Practice Act. See § 301.458(b).
179. § 164.007(d). A similar provision is part of the Nursing Practice Act. See § 301.460(a).
180. § 164.059(c).
181. § 164.059(e).
182. § 164.059(0.
183. See Minnick v. State Bar of Tex., 790 S.W.2d 87, 90 (Tex. App.-Austin 1990, writ denied).
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Disciplinary Procedure, promulgated by the Supreme Court of Texas. '" These
rules require the State Bar's chief disciplinary counsel to file a petition against
the accused attorney which, among other things, must contain the following:

(1) A description of the acts and conduct that gave rise to the alleged
Professional Misconduct in detail sufficient to give fair notice to the
Respondent of the claims made, which factual allegations may be
grouped in one or more counts based upon one or more Complaints; 85

(2) A listing of the specific rules of the Texas Disciplinary Rules of
Professional Conduct allegedly violated by the acts or conduct, or other
grounds for seeking Sanctions." 6

Texas Rule of Disciplinary Procedure 2.17, which is applicable to an
administrative proceeding, also sets forth the rights of the accused attorney to
request disclosure of information and to engage in limited discovery." 7 Rule
2.17M specifically states that the standard of proof is preponderance of the
evidence. 8

mH. DOES PROCEDURAL DUE PROCESS MANDATE THE APPLICATION OF THE
CLEAR AND CONVINCING STANDARD OF PROOF?

The procedures that a court or administrative agency uses to determine
the facts of a case are just as important as the validity of the substantive rule
of law to be applied to those facts. This is because procedures can minimize
the risk of a substantively unfair or mistaken deprivation.8 9 In fact,
"procedural due process rules are shaped by the risk of error inherent in the
truth-finding process."' 9 "And the more important the rights at stake the more
important must be the procedural safeguards surrounding those rights."' 9'

An important procedural safeguard is the standard of proof that the fact-
finder uses to determine the facts of a case. 192 The function of a standard of
proof is to "instruct the factfinder concerning the degree of confidence our
society thinks he should have in the correctness of factual conclusions for a

184. See id.
185. TEx. R. DIscIPLNARY P. 2.17A, 3.01D, reprinted in TEX. GOV'T CODE ANN., tit. 2, subtit. G

app. A-I (Vernon Supp. 1997).
186. TEx. R. DIscIPuNARY P. 2.17A, 3.0 1E.
187. TEX. R. DISCIPuNARY P. 2.17.
188. TEx. R. DISCPLINARY P. 2.17M.
189. Carey v. Piphus, 435 U.S. 247, 259-60 (1978).
190. Mathews v. Eldridge, 424 U.S. 319, 334 (1976).
191. Speiser v. Randall, 357 U.S. 513, 520-21 (1958); see also Herman & MacLean v. Huddleston,

459 U.S. 375, 389 (1983) ("[W]e have required proof by clear and convincing evidence where particularly
important individual interests or rights are at stake.").

192. Addington v. Texas, 441 U.S. 418, 423 (1979).
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particular type of adjudication."'9 3 The standard that the fact finder uses serves
"to allocate the risk of error between the litigants and to indicate the relative
importance attached to the ultimate decision."'"

Where one party has at stake an interest of transcending value-as a criminal
defendant his liberty-[the] margin of error is reduced as to him by the
process of placing on the other party the burden of producing a sufficiency
of proof in the first instance, and of persuading the factfinder at the
conclusion of a trial of his guilt beyond a reasonable doubt.'

On the other hand, the preponderance of the evidence standard requires the
parties to share equally the risk of error.96

The APA is silent on the standard of proof to be used in license
revocation or disciplinary proceedings. The judiciary typically defines the
burden of proof in an administrative proceeding when the legislature has failed
to do SO. 19 7 The standard of proof traditionally applied in a civil or
administrative proceeding is preponderance of the evidence.'98 Over the past
two decades, however, licensed professionals have attacked the use of the
preponderance of the evidence standard in license revocation cases on
procedural due process grounds. The question in these cases has been whether
the preponderance of the evidence standard significantly reduces the risk or
margin of error in a proceeding to revoke a professional's license for
procedural due process purposes, or whether the more stringent clear and
convincing standard is constitutionally required.' 99

Because a professional's license often represents the fulfillment of
extensive educational, training, and testing requirements, and because of the
harsh and often stigmatizing consequences of a license revocation, some courts
have concluded that the use of the clear and convincing standard of proof is

193. In re Winship, 397 U.S. 358, 370 (1970) (Harlan, J., concurring).
194. Addington, 441 U.S. at 423.
195. Speiser, 357 U.S. at 525-26. Due process, however, does not mandate a standard that assures

a perfect, error-free determination. Mackey v. Montrym, 443 U.S. 1, 13 (1979); Ramirez v. Ahn, 843 F.2d
864, 869 (5th Cir. 1988). Procedural due process ensures only that a government decision will be made with
sufficient procedural safeguards. Univ. of Tex. Med. Sch. at Houston v. Than, 901 S.W.2d 926, 931 (Tex.
1995).

196. Addington, 441 U.S. at 423.
197. See Herman & MacLean, 459 U.S. at 389; Johnson v. Ark. Bd. of Exam'rs in Psychology, 808

S.W.2d 766, 769 (Ark. 1991).
198. Johnson, 808 S.W.2d at 769.
199. "Clear and convincing evidence is... that measure or degree of proof which will produce in

the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to be
established." State v. Addington, 588 S.W.2d 569, 570 (Tex. 1979). See also In re Zar, 434 N.W.2d 598,
602 n.7 (S.D. 1989) (evidence meets clear and convincing standard if it is so clear, direct, weighty, and
convincing as to enable the fact-finder to come to a clear conviction, without hesitation, of the truth of the
precise facts in issue); Concrete Pipe and Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S. Cal.,
508 U.S. 602, 622 (1992). [T]he burden of proving a fact by a preponderance of the evidence "simply
requires the trier of fact to believe that the existence of a fact is more probable than its nonexistence."
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constitutionally required.2°° A few reported Texas decisions have suggested
that a standard of proof higher than preponderance of the evidence should be
applied in professional licensure cases. For instance, in the 1894 disbarment
case of Scott v. State, the Supreme Court of Texas stated, in dicta, that the
evidence should sustain the charges on which disbarment of an attorney was
sought "beyond a reasonable doubt, although it be not a criminal case."' '
Later decisions have held that the standard in attorney disbarment or
disciplinary proceedings is preponderance of the evidence.2 2 Other Texas
courts have occasionally written that the evidence against a licensed
professional must "clearly sustain the charge" and must be "substantial,"
clearcut, and reasonably free from doubt.203

Without acknowledging these prior opinions, the Third Court of Appeals,
in Granek v. Texas State Bd. of Medical Examiners, rejected the argument that
procedural due process required the application of the clear and convincing
standard in a proceeding to revoke a doctor's license.2 4 Without conducting
a Mathews v. Eldridge due process analysis, the Third Court of Appeals held
that the proper standard of proof in such a case is preponderance of the
evidence.20 5

200. See, e.g., Nguyen v. Dep't of Health Med. Quality Assurance Comm'n, 29 P.3d 689, 690-93
(Wash. 2001); Painter v. Abels, 998 P.2d 931, 941 (Wyo. 2000); Johnson v. Bd. of Governors of Registered
Dentists of State of Okla., 913 P.2d 1339, 1345-47 (Okla. 1996); Davis v. Wright, 503 N.W.2d 814, 818-19
(Neb. 1993); Ferris v. Turlington, 510 So.2d 292, 294-95 (Fla. 1987); Ettinger v. Bd. of Med. Quality
Assurance, 185 Cal. Rptr. 601, 603 (Cal. App. 2 Dist. 1982). See also In re Medrano, 956 F.2d 101, 102
(5th Cir. 1992) ("A federal court may disbar an attorney only upon presentation of clear and convincing
evidence to support the finding of one or more violations warranting this extreme sanction."); Mann v. Dep't
of Motor Vehicles, 90 Cal. Rptr. 2d 277, 282 (Cal. App. 6 Dist. 1999) (preponderance of evidence standard
adequate in proceedings to suspend or revoke a non-professional occupation license, but clear and
convincing standard required in a proceeding to suspend or revoke a professional license, i.e., one that
required the holder to "satisfy extensive educational and training requirements and pass a rigorous state-
administered examination.").

201. Scott v. State, 24 S.W. 789 (Tex. 1894).
202. See Houtchens v. State, 63 S.W.2d 1011, 1015 (Tex. Comm'n App. 1933, holdings approved);

Drake v. State, 488 S.W.2d 534, 538 (Tex. Civ. App.-Dallas 1972, writ ref'd n.r.e.).
203. See, e.g., Korndorffer v. Tex. State Bd. of Med. Exam'rs, 448 S.W.2d 819,824 (Tex. Civ. App.

-Houston [14th Dist.] 1969), rev'd on other grounds, 460 S.W.2d 879 (Tex. 1970).
204. Granekv. Tex. State Bd. of Med. Exam'rs, 172 S.W.3d 761,777 (Tex. App.-Austin 2005, no

pet.).
205. Id. The court cited its previous decision in Pretzer v. Motor Vehicle Bd. in support of this

holding. 125 S.W.3d 23, 37 (Tex. App.-Austin 2003), rev'd in part, affid in part, 138 S.W.3d 908 (Tex.
2004). Pretzer did not concern a licensed professional. id. The court in Pretzer observed that, in civil cases,
Texas courts apply the clear and convincing standard only in "extraordinary circumstances" and that other
Texas license revocation proceedings have used the preponderance of the evidence standard. Id. at 39. The
court's holding in Granek is supported by Texas State Bd. of Dental Examiners v. Sizemore, in which the
Supreme Court of Texas rejected the contention that due process required that evidence of professional
misconduct injurious to the public welfare be "substantial" in order to uphold an order suspending a dental
license. 759 S.W.3d 115, 117 (Tex. 1988). Other jurisdictions also apply the preponderance of the evidence
standard in license revocation or suspension cases. See, e.g., Anonymous v. State Bd. of Med. Exam'rs, 496
S.E.2d 17, 19-20, n. 4 (S.C. 1998); see also Kingsland v. Dorsey, 338 U.S. 318, 320 (1949) (Jackson, J.,
dissenting) (holding that a lawyer accused of misconduct must be given the essentials of a fair hearing, but
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Although excellent reasons exist for using a higher standard of proof in
a proceeding to revoke the license of a professional, whether procedural due
process requires it must be determined after a consideration of the competing
private and governmental interests at stake, the complexity of the issues, the
existing procedural safeguards, and the level of danger to society from an
erroneous determination in each direction.2' The U.S. Supreme Court has
mandated the use of a clear and convincing standard of proof only when the
individual interest involved is "'particularly important"' and "'more
substantial than the mere loss of money"' or when there is involved a
"significant deprivation of liberty."2 7

A person's interest in the retention of his or her license to practice a
profession is unquestionably substantial and of great value. Besides the
property interest at stake, the stigmatizing effect that can accompany its loss
may implicate liberty interests as well, for the loss of a license or banishment
from a profession often entails disgrace, humiliation, and loss of reputation.2 8

It also may mean the end of a career or livelihood. Many of the cases
requiring the use of the clear and convincing standard turn on the proposition
that more process is due because the private interests at stake and risk of
damage to reputation are so great. Furthermore, the courts in some cases
reason that the risk of error in a license revocation proceeding is increased
when a state agency acts as investigator, prosecutor, and decision-maker.2 9

On the other hand, the risks and consequences of being erroneously
deprived of one's non-professional career or business or of one's farm or home

may not demand that conclusiveness of proof or invoke all of the protections assured to an accused by the
criminal process); Steadman v. SEC, 450 U.S. 91, 96 (1981) (reasoning that Congress intended for the
preponderance of the evidence standard to be applied in disciplinary proceeding governed by Federal APA
brought to permanently bar an individual from associating with any investment advisor or affiliating with
any registered investment company because of fraudulent conduct). A few courts have held that the
preponderance of the evidence standard is applicable to disciplinary proceedings involving medical
professionals, but that the clear and convincing standard is required for disciplinary proceedings involving
attorneys. See In re Grimm, 635 A.2d 456 (N.H. 1993); Gandhi v. State Med. Examining Bd., 483 N.W.2d
295 (Wis. App.), rev. denied, 490 N.W.2d 23 (1992).

206. See Sherman v. Comm'n on Licensure to Practice Healing Art, 407 A.2d 595, 600-01 (D.C.
1979).

207. Santosky v. Kramer, 455 U.S. 745, 756 (1982) (termination of parental rights) (quoting
Addington v. Texas, 441 U.S. 418, 424 (1979) (civil commitment); see also Woodby v. Immigration and
Naturalization Serv., 385 U.S. 276, 286 (1966) (deportation); Chaunt v. U.S., 364 U.S. 350, 353 (1960)
(denaturalization); In re Polk, 449 A.2d 7, 13 (N.J. 1982).

From a constitutional standpoint, the clear and convincing standard has been found to be
required as a matter of due process when the threatened loss resulting from civil proceedings is
comparable to the consequences of a criminal proceeding in the sense that it takes away liberty
or permanently deprives individuals of interests that are clearly fundamental or significant to
personal welfare.

Id.
208. See, e.g., Johnson v. Bd. of Governors of Registered Dentists of State of Okla., 913 P.2d 1339,

1346 (Okla. 1996).
209. Id.
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as the result of a civil court proceeding may be just as devastating as the loss
of one's license to practice a profession.1 ° In Transportation Insurance Co.
v. Moriel, the Texas Supreme Court refused to hold that due process required
the application of the clear and convincing standard to an award of punitive
damages.2 ' The court implicitly recognized that being wiped out financially
by a massive judgment for punitive damages, or being found civilly liable for
malpractice, fraud, or breach of fiduciary duty or trust, may be just as
devastating or as stigmatizing as the loss or suspension of a license to practice
a profession.212 Nevertheless, the application of the preponderance of the
evidence standard in these cases was constitutionally acceptable. 213 There may
also be a touch of elitism in an analysis that gives greater protection to the
interests of those engaged in the learned or professional occupations than to
those engaged in non-professional occupations. 24  However, unlike some
agency proceedings, in civil court proceedings the state is not the investigator,
prosecutor, and decision-maker. A civil defendant typically has the right to a
trial by a jury of his or her peers, and the prosecution is conducted by another
private party, not by agents of the state.21 5

It is unfortunate that the Third Court of Appeals in Granek did not apply
the Mathews v. Eldridge analysis and discuss the existing case law in deciding
this issue. The Mathews v. Eldridge analysis, however, supports the court's
holding that procedural due process does not compel the use of the clear and
convincing standard in a proceeding to revoke a Texas doctor's license, despite
the substantial interest that the doctor has in retaining it.216 The clear and
convincing standard is not constitutionally mandated, primarily because the
notice and hearing procedures applicable in such a proceeding greatly
minimize the risk that an erroneous revocation or suspension will be made. 2 '7

The state has a strong interest and a clear duty to protect the life, health,
safety, and welfare of Texas citizens from the consequences of a medical
doctor's incompetence or professional misconduct.2"' The Medical Practice

210. The U.S. Supreme Court has recognized that the imposition of severe civil sanctions that do not
implicate "particularly important individual interests or rights" have been permitted upon proof by a
preponderance of the evidence. Herman & MacLean v. Huddleston, 459 U.S. 375, 389-90 (1983); see, e.g.,
U.S. v. Regan, 232 U.S. 37, 48-49 (1914) (holding that proof by a preponderance of the evidence sufficed
in civil case involving proof of conduct that exposed a party to a criminal prosecution).

211. 879 S.W.2d 10, 31 (Tex. 1994).
212. See id.
213. Id. The Texas Legislature later enacted Section 41.003 of the Texas Civil Practice and

Remedies Code, which requires that a claimant prove by clear and convincing evidence the elements of
exemplary damages. TEx. CIv. PRAc. & REM. CODE ANN. § 41.003 (Vernon 2000).

214. For example, in Goldberg v. Kelly, a welfare case, the U.S. Supreme Court held that, despite
the fact that "essential food, clothing, housing, and medical care" were at stake, "due process does not
require a particular order of proof." 397 U.S. 254, 269 (1970).

215. U.S. CONST. amend. VIL § 1.
216. See Mathews v. Eldridge, 424 U.S. 319, 334 (1976).
217. TEx. Civ. PRAC. & REM. CODE ANN. § 41.003 (Vernon 2000).
218. See Gandhi v. State Med. Examining Bd., 483 N.W.2d 295, 299 (Wis. Ct. App. 1992). ("This
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Act and the Medical Board's rules, however, recognize and affirm the valuable
and substantial interest of the doctor retaining the license. Both the Act and
the rules give the doctor an opportunity to show compliance with the law
before a formal complaint can be filed.219 If the doctor fails to take advantage
of that opportunity or to show compliance, the Medical Practice Act then
requires that the complaint filed against the doctor allege "with reasonable
certainty each specific act relied on by the board to constitute a violation of a
specific statute or rule., 220  The Medical Practice Act requires the Medical
Board to use an administrative law judge that is employed by the SOAH to
conduct the evidentiary phase of the hearing and to make a proposed decision
in accordance with the contested case hearing procedures of the APA. 22' The
Medical Board's ability to change the administrative law judge's proposed
finding of fact or conclusion of law is restricted.222 While the permanency of
the loss of a substantial private interest is a factor favoring a higher standard
of proof,223 under the Medical Practice Act the Medical Board may impose
limited or temporary sanctions short of revoking the doctor's license.22 Even
a doctor whose license has been revoked can apply to the Medical Board for
reinstatement of the license at a later date.22

While a doctor's interests in retaining a license to practice medicine are
substantial, both the legislature and the Medical Board have provided the
doctor with meaningful procedural safeguards against the wrongful deprivation
of the license.226 In view of these safeguards, the added protection of the clear
and convincing standard in a proceeding to revoke the doctor's license would
be marginal. Imposing the clear and convincing standard would not likely
eliminate or meaningfully reduce the risk of an erroneous fact finding or
determination, nor would it justify the added financial burden that this higher

obligation of the state is superior to the privilege of any individual to practice his or her profession."); In
re Polk, 449 A.2d 7, 14 (N.J. 1982) ("The right of physicians to practice their profession is necessarily
subordinate to this governmental interest.").

219. TEx. Occ. CODE ANN. § 164.004(a) (Vernon 2000); 22 TEx. ADMIN. CODE § 187.24(a) (West
2005).

220. TEX. OCC. CODE ANN. § 164.005(f).
221. § 164.007(a).
222. TEX. GOV'TCODEANN. § 2001.058(e) (Vernon 2000). The fact that the majority of the nineteen

members of the Medical Board are required to be "learned and eminent physicians" should, at least
theoretically, reduce the risk of error in that the experience, training, and expertise of these members
presumably enables them to have a clearer understanding of the evidence and the issues than a lay person
would have. Gandhi, 483 N.W.2d at 299; In re Grimm, 635 A.2d at 461 (holding that expertise of agency
members minimizes the risk of confusion and misunderstanding of the subject matter of the proceeding).

223. Santosky v. Kramer, 455 U.S. 745, 761; In re Polk, 449 A.2d at 14.
224. TEx. Occ. CODE ANN. § 164.001 (Vernon 2000). Among other things, the Medical Board can

place reprimand the licensee or place the licensee on probation. Id.
225. § 164.151. Of course, the disgrace and injury to the former licensee's reputation caused by an

erroneous revocation may render a subsequent reinstatement of little value.
226. See § 164.004.
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evidentiary standard would impose on the taxpayers.227 The existing
procedural protections afford ample opportunity for the doctor to prepare and
meet the grounds on which a license revocation is sought.

The clear and convincing standard expresses a preference for one side's
interests.228 In the context of a proceeding to revoke a license to practice
medicine, this standard reduces the risk of error for the licensee, but increases
the risk for the public. In the face of legislative silence on the standard of
proof to be used in such a proceeding, it is difficult to justify conferring by
judicial action this preference on a doctor accused of professional
incompetence or misconduct when an erroneous decision in the licensee's
favor can endanger the life, health, and safety of the public. If, after all the
procedural safeguards of the Medical Practice Act and Medical Board's rules
have been provided to the licensee, a SOAH administrative law judge and the
Medical Board are persuaded by competent evidence that it is more likely than
not that the licensee is unfit to practice medicine or guilty of professional
misconduct, then revocation or suspension of the license is warranted.229

IV. CONCLUSION

With few exceptions, the Texas courts have enforced the licensed
professional's constitutional and statutory rights to meaningful .notice and a
fair hearing in license revocation and suspension proceedings. The most
glaring exception concerns the refusal of the Third Court of Appeals and the
Supreme Court of Texas to enforce the procedural rights conferred on
licensees by Section 2001.54(c) of the APA. This refusal may have due
process implications for licensing agencies, particularly those that do not use
administrative law judges employed by SOAH. Absent the judicial or
legislative overruling of Pretzer v. Motor Vehicle Board and Guerrero-
Ramirez v. Texas State Board of Medical Examiners, the only solution appears
to rest with the agencies themselves. Agencies that regulate licensed
professionals should be encouraged to follow the lead of the State Board of
Medical Examiners and exercise their rule-making powers to promulgate rules
that enforce the statutory rights granted by Section 2001.54(c) of the APA.

227. Grimm, 635 A.2d at 461.
228. Herman & MacLean v. Huddleston, 459 U.S. 375, 389-90(1983).
229. See supra Part 11I.
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