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I. INTRODUCTION

The wisdom of allowing nonlawyer' practice has been increasingly
debated over the past decade. Some Texas administrative agencies2 have
allowed nonlawyer representatives, while other agencies have decided to bar
their participation. Interestingly, those agencies allowing nonlawyer
representation impose fewer regulations on nonlawyers than they do on
qualified members of the Bar. This comment discusses the proper role of a
nonlawyer in administrative proceedings and whether Texas agencies should
not only acknowledge the nonlawyer's role, but also pass laws that both
include and regulate nonlawyers.

1. For the purpose of this comment, a nonlawyer is anyone-including paralegals, disbarred
attorneys, and attorneys from outside jurisdictions-who is not authorized by the Texas Bar to practice law.

2. For the purpose of this comment, administrative agencies are "those agencies of government
which, either by adjudicating questions of statutory right and privilege, or by prescribing rules and standards
of conduct, act as little courts or little legislatures in regulating individual and business activities." FRANK
E. COOPER, THE LAWYER AND ADMIN. AGENCIES 1 (1957).
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Part I presents a brief history of the exclusion of nonlawyers from

administrative agency hearings, including Texas's history of nonlawyer

exclusion. Part II discusses the arguments on both sides of the debate about

whether to allow nonlawyers as representatives in agency proceedings. The
tradition of nonlawyer exclusion is examined and applied in the context of

administrative hearings. Part II ends with the framework and analysis that a

Texas agency could apply in determining whether to allow nonlawyer
representatives. Part III proposes the idea that nonlawyers, if allowed to

appear as counsel before an agency, must be subject to a certain level of

regulation. It will lay out options for competence regulations tailored to fit the
formality level an agency desires to achieve. Next, Part IV presents a variety

of ethics regulations, taken from the Texas Disciplinary Rules of Professional
Conduct, and argues for their application to nonlawyers. This comment

concludes that (i) nonlawyers should be allowed to represent others in
administrative hearings, but that (ii) such representation must be subject to
more regulation.

II. LAWYER VS. NONLAWYER: A BRIEF HISTORY

A. Developing the Practice

Since the beginning of law in England, people without legal training have
practiced law. In fact, it was not until 1178 A.D. that the first "professional"

law practitioners came about.3 Others quicklyjoined the field, and the practice
of law became a profession unto itself 4 These early practitioners, however,
"were not always persons of ability, skill and character... many of them were

unqualified."5 In 1292 A.D., one hundred years after the true beginning of the

legal system, Parliament passed the first unauthorized practice of law statute.6

These statutes endured from their beginnings in England to the newly-formed

colonies, and into the very state law practiced today in Texas.7 Thus, over 700
years ago, the clash between the lawyer and the nonlawyer began.

The roots of this conflict, though centuries old, remain the basis of

lawyers' arguments against nonlawyer practice.8 The first unauthorized

3. F. Trowbridge vom Baur, Administrative Agencies and Unauthorized Practice of Law, 48
A.B.A. J. 715, 715 (1962). At that time, King Henry 11 appointed "five laymen to spend [their] full time
adjudicating cases." Id.

4. See id.
5. Id.
6. Id. "[The] statute authorized... [the] Lord Chief Justice of the Court of Common Pleas, and

the rest of his fellow justices of that court to appoint a certain number of 'attorneys and lawyers of the best
and most apt for their learning and skill, who might do service to his Court and people; and that those so
chosen only, and no other, should practice."' Id.

7. TEX. GOV'T CODE ANN. § 83.001 (Vernon 2005); see vom Baur, supra note 3, at 716.
8. vom Baur, supra note 3, at 716.
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practice of law statute was enacted because "public welfare was being harmed
by persons who were not of sufficient knowledge." 9 Such reasoning has
continued to be the basis of modern-day support for these statutes.'0 But other
commentators have argued that, contrary to the good will justification for such
statutes, their true purpose, historically, has been "to suppress competition by
lay persons seeking to perform services at less cost than those provided by
members of the Bar."" Whatever the reasons, unauthorized practice of law
statutes continue in full force today and severely limit the ability of
nonlawyers to participate in the legal process.'2

B. Raising the Bar

The enactment of unauthorized practice of law statutes created the need
for an organization to operate as a gatekeeper for those allowed, through their
qualifications, to practice law. That organization was the Bar. The Bar was
created due to "public demand for the exclusion of those who assumed to
practice law without adequate qualifications therefore."' 3 Driven partly by the
protection of citizens and of the laws themselves, the Bar continues to act in
its gatekeeper role, excluding nonlawyers from the legal field.'4

C. Changing the Legal Scene: The Industrial Revolution

The relationship between lawyers and nonlawyers, delineated by the Bar,
remained essentially unchanged until the Industrial Revolution. 5 Coupled
with the ensuing explosion of business growth was a corresponding boom in
governmental regulation, which resulted in "the tremendous increase in the
practice of law outside the courtroom." 6 Administrative agencies were created
to help manage and enforce the many new governmental regulations 7 of the

9. Id.
10. Grievance Comm. State Bar of Tex., Twenty-First Cong. Dist. v. Coryell, 190 S.W.2d 130, 131

(Tex. Civ. App.-Austin 1945, writ ref d w.o.m.) (declaring "[t]he paramount purpose of licensing
practitioners of law is the protection of people from the inexperienced and unlearned in law who attempt
to practice law without first qualifying themselves in the courses of study and as to the character
requirements prescribed for lawyers.").

11. Thomas D. Morgan, The Evolving Concept of Professional Responsibility, 90 HARV. L. REV.
702, 707 (1977). "[T]he prohibition of unauthorized practice is primarily for the benefit of lawyers." Id.
at 712.

12. See TEx. GOv'TCODEANN. § 81.
13. R.I. Bar Ass'n v. Auto. Serv. Ass'n, 179 A.139, 144 (R.I. 1935).
14. TEX. GOV'T CODE ANN. § 82.012.
15. See vom Baur, supra note 3, at 716.
16. Id.
17. Elihu Root, former president of the American Bar Association, said, "The only way in which

government can deal with the increased burdens thrown upon it is by the delegation of power to be exercised
in detail by subordinate agents, subject to the control of general directions prescribed by superior authority."
Elihu Root, Public Service by the Bar, 2 A.B.A J. 736, 749 (1916).
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Industrial Revolution. 8 These agencies represented the hope that the average
citizen would have greater access to, and success with, administrative law.'

Congress exercised its constitutionally granted right to establish these
new agencies along with "legislative courts," to decide matters "which from
their nature do not require judicial determination. 2 0 These legislative courts,
however, had a "radically different" psychology than judicial courts.2' The
change was not unintentional. Congress purposefully sought a different system
because it distrusted the ability of the judicial process to handle the thousands
of new claims resulting from the increase in governmental regulation.2 2 It
viewed the formality ofjudicial procedure as a major weakness;23 one it sought
to remedy in the legislative courts.24 With the formalities and restrictions
removed, nonlawyers began to practice in the roles of lawyers, and while
judicial courts demanded those who practiced before them were certified to do
so, legislative courts did not.25

D. Finding the Solution in Administrative Agencies

The Industrial Revolution set off ajuggemaut of agency creation. By the
mid-nineteenth century, administrative agencies had permeated every area of
legal practice.26 Administrative agencies had tremendous influence over areas
where highly valued individual rights were at stake. As Justice Jackson said,
administrative agency adjudications "have serious impact on private rights., 27

More people, it is believed, are directly affected by the processes of
administrative boards... than by adjudications of the courts. Justice, to the
majority of our population, is more apt to mean the fairness of an old age
pension or unemployment insurance board than the soundness of a judicial
pronouncement... of the Supreme Court.25

18. See vom Baur, supra note 3, at 716.
19. See Root, supra note 17, at 749. Administrative agencies "furnish protection to rights and

obstacles to wrong doing which under our new social and industrial conditions cannot be practically
accomplished by the old and simple procedure of legislatures and courts as in the last generation." Id. at
749-50.

20. Crowell v. Benson, 285 U.S. 22, 50 (1932) (quoting Ex Parte Bakelite Corp., 279 U.S. 438,451
(1929)).

21. vom Baur, supra note 3, at 716.

22. JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS 30 (1938).
23. Keith Werhan, Delegalizing Administrative Law, 1996 U. ILL. L. REV. 423, 438 (1996).

24. Walter Gelhorn et al., Alternative Means of Dispute Resolution in Government: A Sense of
Perspective, 1 ADMIN. L.J. 459, 465-466 (1987).

25. See vom Baur, supra note 3, at 716.

26. COOPER, supra note 2, at 1.
27. Wong Yang Sung v. McGrath, 339 U.S. 33, 37 (1950) (overruled on other grounds). "Hundreds

of administrative bodies in the several states pass daily upon important private rights." Whitney R. Harris,
An Administrative Procedure Act for Tex., 5 Sw. L.J. 125, 127 (1951), Indeed "[administrative] agencies

reach everyone." COOPER, supra note 2, at 2.
28. Reuben Oppenheimer, The Supreme Court and Administrative Law, 37 COLUM. L. REV. I
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In Texas, "the individual is affected daily by the rules, rates, and orders
of the administrative agencies of the state."29 While relatively few individuals
ever engage in a judicial trial, hundreds of thousands of Texans will claim
some right that an administrative agency has control over.30 "In Texas,
agencies are responsible for the regulation and supervision of railroads and
trucks, banking, finance, taxation, securities, corporations, insurance, labor,
occupational and professional licensing, civil service, liquor control, highways,
conservation, fisheries, water resources, public health and public welfare."'"
This ability to impact important areas for a large amount of the population
created an attendant need to regulate.

Although federal administrative agencies had begun to form prior to the
Civil War with the predecessors of the Bureau of Customs and the Veterans
Administration,32 significant regulation governing agencies' procedures was
not passed until the Federal Administrative Procedure Act in 1946. 33 In
reality, "[c]oncem over administrative impartiality and response to growing
discontent was reflected in Congress as early as 1929." 34 The discontent
started a series of inquiries on the "need for procedural reform in the field of
administrative law., 35 At the same time, "[i]nquiries into the practices of state
agencies, which tended to parallel or follow the federal pattern, were instituted
in several states. 36 The result of the investigations cumulated in the 1941
Attorney General's Report on the Administrative Procedure Act.37 The report
recommended that Congress pass sweeping legislation to impose a new set of
procedures for agencies to follow. 38 Congress, in 1946, took the suggestion of
the Attorney General's Committee and passed the Administrative Procedure
Act (APA).

Shortly after the federal government passed the APA, Texas judges,
attorneys, and scholars began debating whether Texas should adopt the Model
State APA, based on the Federal APA, and regulate its own administrative
agencies' procedures. Texas was experiencing the same problem the federal

(1937).
29. Administrative Government in Texas: An Introduction, 47 TEX. L. REv. 808, 809 (1969)

[hereinafter Admin. Gov't].
30. See Harris, supra note 27, at 127, and COOPER, supra note 2, at 2.
31. Admin. Gov't, supra note 29, at 809 n. 11.
32. Robert H. Jackson, Att'y Gen. Rep. on the Administrative Procedure Act 8 (1941), available

at http://www.law.fsu.edu/library/admin/1941 report.html.
33. 5 U.S.C.A. Pt. 5, Ch. 5, Subch. II, Refs & Ann.
34. Wong Yang Sung v. McGrath, 339 U.S. 33, 37 (1950). Concern of the lack of structure to the

administrative agency system troubled scholars in the early 1900s. "If we are to continue a government of
limited powers these agencies of regulation must themselves be regulated ... A system of administrative
law must be developed, and that with us is still in its infancy, crude and imperfect." Root, supra note 17,
at 750.

35. Jackson, supra note 32, at 1.
36. McGrath, 339 U.S. at 38.
37. Jackson, supra note 32.
38. Id. at 193.
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government had experienced---"[p]ractices var[ied] greatly from agency to
agency; and the procedures followed within each agency [were] often a source
of bewilderment to outsiders."39 The confused state of administrative law was
blamed squarely on the "failure of the legislature to adopt an administrative
procedure act applicable to all the state agencies. '

Of particular interest to the Texas Bar in discussing the proposed APA
was "[t]he question of whether practice before administrative boards and
bureaus should be limited to duly licensed attorneys of the Bar, or whether
provision should be made for the admission of certain enumerated
personnel." '41 Ultimately, the majority of Bar members who joined the
discussion thought that a provision should be included in the act to allow
certain qualified nonlawyers to practice before administrative agencies.42

The debate raged for almost thirty years before Texas passed its own
APA.43 Despite decades of debate yielding a consensus from the Bar on
nonlawyer practice before administrative agencies, the Texas legislature left
the decision of whether to allow such representation to the individual
agencies.' Most chose to allow nonlawyer representation as an option for a
claimant.4"

In 1991, the Texas legislature voted to create a new agency, the State
Office of Administrative Hearings (SOAH) "to serve as an independent forum
for the conduct of adjudicative hearings in the executive branch of state
government."'46 "Originally, SOAH's jurisdiction was limited to... state
agencies that did not employ an individual whose only duty was to preside as
hearings officer over matters related to contested cases before the agencies. '

SOAH grew, however, and is now the fountainhead of administrative hearings
in Texas-hearing cases from sixty-six state administrative agencies and
governmental entities. 8 SOAH specifically provides that an individual
appearing in a proceeding "may represent himself or herself, or may appear by
authorized representative."49 The only requisite qualification of these
representatives is that they "must show authority to appear as the party's

39. Admin. Gov't, supra note 29, at 813.
40. Id.
41. Charles D. Mathews, Admin. Procedure Act, 15 TEX. B. J. 330, 332 (1952).
42. See id.
43. TEX. GOV'T CODE ANN. ch. 2001 (Vernon 2005). The APA was passed in 1979. See id.
44. See § 2001.053.
45. See § 2001.081; 30 TEX. ADMIN. CODE § 80.9 (West 2005); 22 TEX. ADMIN. CODE § 181.2(8);

16 TEX. ADMIN. CODE § 1.65.
46. TEX. GOV'T CODE ANN. § 2003.021.
47. State Office of Administrative Hearings, Agency Strategic Plan for the Fiscal Years 2005-2009

Period, available at http://www.soah.state.tx.us/AboutUs/StrtPlanstrategic-plan-2005-to-2009.pdf, 6
(June 18, 2004).

48. See id.
49. 1 TEX. ADMIN. CODE ANN. § 155.21(a).
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representative," but even that minimal proof is required only if they are
challenged.5"

When cases go awry and an appeal is necessary, overturning the decision
of the administrative agency may be a considerable hurdle. The agency's
decision is to be accorded the same respect as a judicial holding and to be
considered as correct as any judicial result.5 Given this strong presumption,
claimants wishing to have the agency's adverse decision overturned or wishing
to change the system must make "an extraordinarily strong showing" of
error.5" Furthermore, in addition to showing legal error, the claimant must
completely exhaust the administrative process.53 Poor representation, fraud,
price gouging, or gross negligence of the claimant's representative will likely
have no bearing on the claimant's appeal of an administrative claim. 4

Thus, the question arises as to how wise a policy it is for Texas agencies
to freely allow representation before them, without regard to qualifications,
when doing so may dramatically impact not only a claimant's initial case, but
also an appeal. To fully discuss the wisdom of such a policy, one must first
evaluate the debate over nonlawyer representation that has brought the system
to this point.

III. LAWYERS VS. NONLAWYERS: A DISCUSSION OF ARGUMENTS AND AN

APPLICATION TO TEXAS ADMINISTRATIVE HEARINGS

Since the earliest days of the law, there have been discussions about the
use of nonlawyers in the legal process.55 As the law has progressed, "[l]ay
competition [has become] an increasingly divisive issue in an increasingly
divided profession."'56

A. The Exclusion of Nonlawvyers

Some argue that unauthorized practice of law statutes punish nonlawyers
who practice law to protect lawyers from competition. 7 Others argue that the
monopoly is merely a side effect of the statutes-the purpose of the restriction
itself is not the protection of lawyers' own pocketbooks but rather "the

50. § 155.21(b).
51. U.S. Dept. of Labor v. Triplett, 494 U.S. 715, 721 (1990); Walters v. Nat'l Assn. of Radiation

Survivors, 473 U.S. 305, 319 (1985).
52. Triplett, 494 U.S. at 722.
53. TEX. GOV'T CODE ANN. §2001.171 (Vernon 2005). This section states: "A person who has

exhausted all administrative remedies available within a state agency and who is aggrieved by a final
decision in a contested case is entitled to judicial review under this chapter." Id.

54. Id.
55. See vom Baur, supra note 3.
56. Deborah L. Rhode, Professionalism in Perspective: Alternative Approaches to Nonlawyer

Practice, 22 N.Y.U. REV. L. & Soc. CHANGE 701, 701 (1996).

57. Morgan, supra note 11, at 707.
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protection of the public from being advised and represented in legal matters
by incompetent and unreliable persons, over whom the judicial department
could exercise little control."58 As the law developed, however, there were two
important changes to the system. First, the number of claims before agencies
greatly increased.59 Second, more people became educated (i.e. gained the
potential for competence without legal training).60 These developments turned
society's opinion against unauthorized practice of law statutes.6'

The number of claims before agencies greatly increased after the
Industrial Revolution. 62 As the number of claims grew, people began to see
restrictions on nonlawyers as being contrary to the public good because low-
income people, who had claims but could not afford a lawyer, could not access
the administrative legal system.63 "The existing pool of lawyers [was]
inadequate to meet . . . [the] needs for representation of low and moderate
income persons." 64 The area of administrative law was particularly hard-hit.
"A large number of individuals involved in federal mass justice agency
proceedings [had] unmet needs for assistance" in filling out forms, filing
claims, and appearing in agency proceedings, but were unable to afford
assistance or representation by lawyers.65

Many looked to the possibility of allowing lay representation as a
solution.66 But there were concerns that potential incompetence and abuse of
the system from nonlawyers would threaten the success of the claimants they

sought to help.67 Many scholars responded, however, that "the possibility of

58. Lowell Bar Ass'n v. Loeb, 52 N.E.2d 27, 31 (1943). "The controlling purpose of all laws,
rules[,] and decisions with regard to the licensing of lawyers is to protect the public against persons
inexperienced and unlearned in legal matters from attempting to perform legal services." Grievance Comm.
State Bar of Tex., Twenty-First Cong. Dist. v. Coryell, 190 S.W.2d 130, 131 (Tex. Civ. App.-Austin 1945,
writ ref'd w.o.m.). Indeed, this was the reason for the very first unauthorized practice of law statute in 1292
A.D. vom Baur, supra note 3, at 715. Other courts have said the same: "We do not license attorneys ...
to create a monopoly or to hamper the access of citizens to the courts. The purpose of the bar and our
admission requirements is to protect the public from unqualified individuals who charge fees for providing
incompetent legal advice." Unauthorized Practice of Law Comm. of the Sup. Ct. of Colo. v. Grimes, 654
P.2d 822, 826 (Colo. 1982).

59. vom Baur, supra note 3, at 716.
60. Id.
61. See id.
62. Id.
63. Rhode, supra note 56, at 703. "[T]he current breadth of unauthorized practice prohibitions ill

serves the public interest." Id. at 703-04.
64. Zona Fairbanks Hostetler, Nonlawyer Assistance to Individuals in Federal Mass Justice

Agencies: The Need for Improved Guidelines, 1986 ADMIN. CONF. OF THE U.S. 50 (1986). The shortage
of lawyers drove up the market fees of their services for administrative proceedings, thus making their
services out-of-reach for low-and moderate income-persons. Id.

65. Recommendation 86-1: Nonlawyer Assistance and Representation, 1986 ADMIN. CONF. OF THE
U.S. 43 (1986). This inability to afford representation aggravated the situation of low-income individuals
because, in such hearings, "unrepresented persons are less likely to obtain favorable decisions than those
who are represented." Hostetler, supra note 64, at 51.

66. Hackin v. Ariz., 389 U.S. 143, 147 (1967) (Douglas, J., dissenting).
67. Id.
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advancing the cause of justice through increasing lay involvement in fact
finding, adjudication and arbitration should not be sacrificed a priori out of
fear of abuse."68 The debate between the potential harms and benefits of
nonlawyers continues today.

Adding to the debate is the presence of highly educated nonlawyer
individuals who desire to use their expertise in law-related situations. The
public confidence in lawyers' abilities is not so strong that lawyers may
continue to insist on the exclusive right to practice law in areas where
advanced legal knowledge is unnecessary 9 without expecting adverse public
reaction. Perhaps the reaction is reasonable. Studies determined that lawyers
not only made mistakes as frequently as nonlawyers but that the advice
lawyers provided failed to justify a complete bar on nonlawyer practice.7" In
fact, many believe that nonlawyers may actually provide better representation
than lawyers in performing certain legal tasks. 7

Given the developments of increased burdens and increased education,
the validity of restrictions on nonlawyer practice before administrative
tribunals has been called into question. Examining the nature of Texas agency
hearings is perhaps the best way to determine the validity of limiting
representation to lawyers.72

B. The Nature ofAdministrative Hearings

In order to determine the necessary skill level for representation, one must
first understand the venue in which such representation occurs. That is, before
one can determine whether a nonlawyer should be able to represent another in
an administrative hearing, an evaluation of administrative hearings and their
purposes is necessary. This analysis consists of first determining whether the
proceeding is formal or informal and second determining why formal or
informal classification is best suited for an agency. Understanding Texas's
system requires application of agency rules throughout the discussion of
classifications.

One purpose of an administrative agency is to quickly, efficiently, and
accurately dispose of claims. The administrative hearing accomplishes this.73

68. Edgar S. Calm & Jean Camper Cahn, What Price Justice: The Civilian Perspective Revisited,
41 NoTRE DAME L. REV. 927, 951 (1966).

69. Conway-Bogue Realty Inv. Co. v. Denver Bar Ass'n, 135 Colo. 398, 418 (1957) (quoting
Rinderknecht v. Toledo Ass'n of Credit Men, 13 F. Supp. 555, 560 (1936)).

70. Rhode, supra note 56, at 703.
71. Alex J. Hurder, Nonlawyer Legal Assistance andAccess to Justice, 67 FORDHAM L. REv. 2241,

2259 (1999). "Attorneys who lack experience in a certain subject area may be less able to provide cost-

effective services than experienced legal technicians." Id. (quoting Deborah L. Rhode, The Delivery of
Legal Services by Nonlawyers, 4 GEO. J. LEGAL ETHICS 209, 230 (1990)).

72. Such agencies include the Finance Commission and the Texas Employment Commission. TEX.
GOV'T CODE ANN. § 2001.224 (Vernon 2005).

73. Hostetler, supra note 64, at 68 n. 39. The purposes of an agency are "(1) to take care of the
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Under the simplest classification scheme, such hearings come in two varieties
-formal or informal.74 The following analysis is useful in determining how
to classify a particular agency action:

1. Is the agency required to take action, i.e., to make some kind
of decision?

2. Does the action affect a private person?
3. If both 1 and 2 are "yes," does the agency action constitute

rulemaking?...
4. If not, does the agency provide a trial-type hearing before a

decision is made?
5. If not, the agency is engaged in... informal agency action.75

Informal agency action, is the "accepting, reviewing, and processing" of
various forms; the agency may or may not give reasons for its decision.76

Formal agency action, on the other hand, is when the agency holds a full
evidentiary hearing with "elements of a trial-type proceeding without actually
slipping over the line into formal adjudication."77 Most agency hearings in
Texas, as opposed to mere agency actions, are formal.7" When the Texas
Legislature passed the APA in 1979, it required administrative hearings to
employ the same rules of evidence as civil district courts. 79 Nevertheless,
some administrative hearings are still informal.

Under the informal procedure, an agency may conduct its proceedings in
a less adjudicative fashion and in more of a "notice-and-comment"
procedure." "These proceedings were deliberately designed to be informal in
order to facilitate easy access to the agency by [citizens]."" The issues
involved in these hearings are "non-complex" and "largely factual" thus

detail of regulation and (2) to develop expertise in a particular area of regulation." WILLIAM F. Fox, JR.,
UNDERSTANDING ADMINISTRATIVE LAW 8 (1997). As part of the first purpose, agencies "take care of the
detail of regulation" in part by conducting the type of administrative hearings that are the subject of this
comment. Id. at 8.

74. Fox, supra note 73, at 313.
75. Id.
76. Id. at 314.
77. Id.
78. Administrative agencies have two types of roles, quasi-legislative (the rulemaking aspect) and

quasi-judicial (the hearings aspect). 25 WILLIAM DORSANEO II, TEXAS LITIGATION GUtDE § 422.01[3]
(2006). Specifically, an agency is acting in its quasi-judicial role when it rules on a contested case. Id. A
contested case, which is the specific action discussed throughout this comment, is a "proceeding ... in
which the legal rights, duties, or privileges of a party are to be determined by a state agency after an
opportunity for adjudicative hearing." TEX. GOV'T CODE ANN. § 2001.003 (Vernon Supp. 2006); see also
Big D Bamboo, Inc. v. State, 567 S.W.2d 915, 918 (Tex. Civ. App.-Beaumont 1978, no writ.).

79. TEX. GOV'T CODEANN. § 2001.081.
80. Werhan, supra note 23, at 442.
81. Hostetler, supra note 64, at 67 (quoting Walter Gellhom, Qualifications for Practice Before

Boards and Commissions, 15 U. IN. L. REv. 196, 200-02 (1941)).



ARE WE OUR BROTHER'S KEEPERS?

precluding the necessity of a lawyer to adjudicate.8 2 The procedures involved
in an informal hearing "are skeletal at best," as they mainly entail completing
forms.83 "[I]nformal procedures constitute the vast bulk of administrative
adjudication and are truly the lifeblood of the administrative process. '

Ninety percent of all administrative action is informal.85

If the agency is to use formal procedure, like some Texas agencies do for
hearings, then that agency "must conduct a judicial trial or a process much like
it.''86 Such procedures are extremely advanced and almost indistinguishable
from ajudicial trial.8 7 Specific rules determine the classification of which type
of adjudication the agency must follow.88

In determining which type of hearing to require, there are several issues
to consider. Certain agencies require informality to quickly and efficiently
dispose of a great number of cases (earning the nickname "mass justice"
agencies).89  The Supreme Court views this system as having great social
import and consistently protects it. Notably, in Walters v. National Ass'n of
Radiation Survivors,90 the Supreme Court upheld a measure effectively
precluding the option for attorney representation in an administrative hearing.91

The Court established that "the marginal gains from affording an additional
procedural safeguard" (the assurance of representation) were "outweighed by
the societal cost of providing such a safeguard. 92

The Texas Supreme Court also recognized the importance of informality
in certain administrative hearings in Booth v. Texas Employers' Insurance
Ass 'n:

82. Hostetler, supra note 64, at 67. "[T]here are many non-trial type functions in non-courtroom
settings which today can be, and are, performed competently by lawyers and nonlawyer alike, and this is
so notwithstanding the fact that legal consequences affecting rights and obligations of parties may flow from
the performance of any one of them." Id. at 68.

83. Fox, supra note 73, at 314.
84. Jackson, supra note 32, at 35.
85. FOx, supra note 73, at 313.
86. Werhan, supra note 23, at 433.
87. See Fox, supra note 73, at 314.
88. Werhan, supra note 23, at 433. This comment discusses the structure of and approach to both

types of agencies.
89. Recommendation 86-1: Nonlawyer Assistance and Representation, 1986 ADMIN. CONF. OF THE

U.S. 43 (1986).
90. 473 U.S. 305 (1985).
91. Id. at 311. In this case, the Veteran's Administration imposed a ten dollar fee limitation on all

fees that could be paid for legal representation and threatened criminal prosecution for violation. Id. On
appeal, the Court recognized that the limitation had the effect of preventing claimants from hiring attorneys
and yet found that the limitation was neither a violation of the Fifth Amendment's due process clause nor
of the First Amendment right of adequate legal representation. Id.

92. Id. The Court said that quickly working administrative agencies were vital to the functioning
of the American system and, for that reason, preservation of administrative hearings' informality was of
great societal value. Id.
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It is important to the successful performance of the duties of such
administrative agency and to the attainment of the general purpose of the
Workmen's Compensation Law that the board be permitted to entertain and
promptly decide claims submitted to it, unhampered by unnecessary formality
and unrestrained by the rules of pleading and evidence that prevail in the
courts.

9 3

Some agencies, however, because of the nature of claims they hear,
require a certain degree of formality. In many hearings, "resort may be had to
formal proceedings with testimony of witnesses, stenographic record, briefs,
arguments, and findings of fact or opinion."'94 These agencies may adopt some
form of the Rules of Civil Procedure or structure their own procedural rules. 95

Even in these formalized hearings, however, "[e]laborate pre-trial and post-
trial procedures are rare, and juries are unheard of."9 6

Thus, administrative agency hearings are distinct from judicial
proceedings in that they may be either formal or informal; the classification is
determined largely by the type of agency involved. While such proceedings are
not judicial, many commentators consider them quasi-judicial.97 "[T]he
function of determining facts and making initial decisions on questions of law
... is no less judicial in character than when exercised in a judicial
proceeding." 98 By understanding this venue in which there is a degree of
formality with a quasi-judicial overlay, one can properly discuss the skills
necessary for adequate representation and whether nonlawyers are capable of
possessing such skills.

C. The Presence of Nonlawyers in Administrative Hearings

According to the American Bar Association, the decision to allow a
nonlawyer to represent another in a particular legal situation should be the
result of careful consideration of three questions.99 First, Texas courts and the
legislature should consider whether nonlawyer practice in administrative

93. Booth v. Tex. Employers' Ins. Ass'n, 123 S.W.2d 322, 326 (Tex. 1938).
94. Jackson, supra note 32, at 35.
95. vom Baur, supra note 3, at 716.
96. Fox, supra note 73, at 20.
97. vom Baur, supra note 3, at 716.
98. Id.
99. ABA COMM'N ON NONLAWYER PRACTICE, NONLAWYER ACTIVITY IN LAW-RELATED

SITUATIONS, A REPORT WITH RECOMMENDATIONS 136-37 (Aug. 1995) [hereinafter ABA
RECOMMENDATIONS]. The ABA set forth a general test for determining the wisdom of nonlawyer
representation in any given situation for judicial or legislative bodies. Id. For purposes of this comment,
these questions are tailored to deal specifically with nonlawyer practice before an administrative agency.
Furthermore, once it is determined whether nonlawyers should be allowed to act as representatives, these
questions may also determine whether and how much regulation over those nonlawyers is necessary. Id.
at 138.
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hearings creates "a serious risk to the consumer's life, health, safety or
economic well-being."' 00 Second, Texas courts and the legislature should
determine whether "consumers of law-related nonlawyer services have the
knowledge needed to properly evaluate the qualifications of nonlawyers
offering the services."' 0 ' Third, Texas courts and the legislature should
determine if "the actual benefits of regulation likely to accrue to the public
outweigh any likely negative consequences of regulation." ' 2

1. Risk of Harm to the Public

First, Texas courts and the legislature must determine whether nonlawyer
practice in administrative hearings presents a significant risk of harm to the
public."0 3 The validity of the question lies in the reality that incorrect legal
advice from nonlawyers can be extremely injurious.l"4 Nonlawyers would be
defending the same important, personal, individual rights over which agencies
rule.' O5 Therefore, a mistake by a nonlawyer could have serious consequences
for the claimant.0 6

Furthermore, there is concern about the ability and competence of a
nonlawyer: "Full-fledged representation in a battle before a[n] ... agency
requires professional skills that laymen lack; and therefore the client suffers,
perhaps grievously, if he is not represented by a lawyer."'0 7 This concern is
heightened in complex proceedings, such as in many Texas agency hearings
where rules of evidence must be followed and due process rights observed.'08

Beyond handling the complexity of the proceeding, the advocate must also be
able to preserve error for appeal, a function that lawyers worry will not be
completed successfully by a nonlawyer.

Adding to these concerns is the limited ability of an individual to seek
recourse against the incompetent nonlawyer. Nonlawyers usually do not carry
malpractice insurance or donate to client security funds.0 9 Furthermore, the
claims procedures against incompetent nonlawyers are not usually

100. Id.
101. Id.
102. Id.
103. Rhode, supra note 56, at 705.
104. Grievance Comm. State Bar of Tex., Twenty-First Cong. Dist. v. Coryell, 190 S.W.2d 130, 131

(Tex. Civ. App.-Austin 1945, writ rerd w.o.m.). In situations where the issues, though at first apparently
simple, turn complex, "consumers can be seriously hurt by misinformation and bad advice." ABA
RECOMMENDATIONS, supra note 99, at 8.

105. See supra Part II.D.
106. See supra Part H.D.
107. Hackin v. Arizona, 389 U.S. 143, 149 (1967) (Douglas, J., dissenting).
108. See TEX. GOV'T CODE ANN. § 2001.081 (Vernon 2005); 30 TEX. ADMIN. CODE § 80.9 (West

2005); 22 TEX. ADMIN. CODE § 181.2(8); 16 TEX. ADMIN. CODE § 1.65.
109. Rhode, supra note 56, at 711.

20071
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affordable." 0 Altogether, the argument against nonlawyer representation is
three-fold in the fears that the nonlawyer (i) not only will incompetently
represent a claimant during the proceeding, but (ii) will destroy that claimant's
chance of appeal, and (iii) leave the claimant without any significant recourse.

In contrast, strict adherence to a lawyers-only system has distinct
advantages, and a hearing that lacks representation by an attorney fails to
receive all of the accompanying benefits."' "To be sure, counsel can often
perform useful functions even in welfare cases and other instances of mass
justice.""' 2 Attorneys "may bring out facts ignored by or unknown to the
authorities"' 3 and spot important details." 4 Also, attorneys are trained in
effectively organizing and presenting a favorable rendition of the facts." 5

Furthermore, the presence of an attorney may calm a claimant and assure him
that he has "had his day in court. ' 16 An attorney could even "help to work out
satisfactory compromises."' '1 If the attorney acted improperly, he could be
sanctioned for such action both by the state bar and by the client." 8

In response to these concerns and arguments to allow only lawyer
representation, commentators say that, while nonlawyers may deal in areas
where claimants have great personal stakes,

not all proceedings in mass justice agencies are so difficult or specialized that
they require the specially trained skills of a lawyer'. . . Many early stage
proceedings are sufficiently non-complex and informal that in order to
provide competent assistance, one need only be intelligent, well-versed in the
subject matter and procedures of the agency in question, and experienced in
providing assistance to the agency's constituency. 120

There is empirical evidence indicating that lawyers and nonlawyers are
almost equally successful before administrative agencies.' 2 ' Beyond the early

110. Id.
111. See, HenryJ. Friendly, Some Kind of Hearing, 123 U. PA. L. REv. 1267, 1287(1975).

112. Id.

113. Id.

114. Wayne McCormack, Due Process Clause of the Fourteenth Amendment Does Not Require
Counsel at School Guidance Conference: Madera v. Board Educ., 386 F.2d 778 (2d Cir. 1967), 46 TEx. L.

REv. 540, 543 (1968).

115. Id.

116. Id.
117. Friendly, supra note 111, at 1287.

118. Attorneys are bound by the Rules of Professional Conduct. See Touchy v. Houston Legal
Found., 432 S.W.2d 690 (Tex. 1968).

119. Hostetler, supra note 64, at 64. The act of hiring a lawyer as counsel in an administrative
proceeding has been compared to hiring "a surgeon to pierce an ear." Rhode, supra note 56, at 709 (quoting
Hal Lancaster, Rating Lawyers: If Your Legal Problems Are Complex, a Clinic May Not Be the Answer,
WALL ST. J., July 31, 1980, at 1.8).

120. Hostetler, supra note 64, at 64.
121. ABA RECOMMENDATIONS, supra note 99, at 113. One such study was done by the Social

Security Administration in 1993. See Social Security Administration, Office of Hearings and Appeals,
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stages of the administrative proceeding, empirical evidence also demonstrates
that nonlawyers can provide competent assistance to claimants "[e]ven in
agencies where the subject matter can be technical or complex."'22 The Texas
Attorney General came to a similar conclusion in 1977-that there was not
"any detriment to the public resulting from representation by non-lawyers
before [administrative] agencies." 123

Further studies suggest that any harm caused by nonlawyer
representatives is minimal. 24 The ability of the effective representative before
an administrative agency comes from proper training and experience, which
need not necessarily arise from a legal education.'25 Furthermore, lawyers may
not always bring desirable results into an administrative hearing because
"causing delay and sowing confusion not only are [the lawyer's] right[s] but
may be his duties.' 26 Also, the presence of a lawyer on one side is likely to
cause the other side to hire its own lawyer.127 These actions may "turn what
might have been a short conference leading to an amicable result into a
protracted controversy. "128 If lawyers, as opposed to nonlawyers, were always
present the proceedings would inevitably be more adversarial, 29 which is
contrary to the stated purpose of most administrative actions. 3 '

In sum, while there are valid concerns in allowing a nonlawyer to
represent claimants, there is also empirical evidence that those concerns need
not be so great. "The statistical data concerning success rates in mass justice

Office of Policy Planning and Evaluation, HIGHLIGHTS FOR FIsCAL YEAR 1993, Tables I and 2 (Nov. 30,
1993). In claims with a lawyer representative, the claimant won 72.6% of the time. Id. In claims with a
nonlawyer representative, the claimant won 69.8% of the time. Id. When the claimant had no
representation, she won 52.7% of the time. Id.

122. Hostetler, supra note 64, at 64.
[B]y narrowly focusing on a specific area of the law or engaging in a certain type of assistance,
lay practitioners often develop not only competent, but highly specialized expertise... [L]egal
advice provided by nonlawyers in their areas of expertise is often superior to that which could
be provided by licensed general practitioners.

Marcus J. Lock, Increasing Access to Justice: Expanding the Role of Nonlawyers in the Delivery of Legal
Services to Low-Income Coloradans, 72 U. COLO. L. REV. 459, 468 (2001).

123. Op. Tex. Att'y Gen. No. H-974, 4057 (1977).
124. Lock, supra note 122, at 469. In 1996, the American Bar Association released the results of a

sixty-one-year-long study in which it was found that only 8% of unauthorized practice of law complaints
alleged specific harm. Standing Comm. on Lawyers' Responsibility for Client Prot., ABA, 1994 Survey
and Related Materials on the Unauthorized Practice of Law/Nonlawyer Practice, xvii-xviii (1996).

125. Hostetler, supra note 64, at 64. "Nonlawyers [can] be trained to perform well virtually all
functions in administrative agency proceedings." Id. at 70.

126. Friendly, supra note 11, at 1288. One study concluded that there were three benefits of
nonlawyer representation that are not present with lawyers: (i) decrease in complexity; (ii) more equal
footing of claimants; and (iii) potentially greater success. William D. Popkin, The Effect of Representation
in Nonadversary Proceedings-A Study of Three Disability Programs, 62 CORNELL L. REv. 989, 1042
(1977).

127. Friendly, supra note 111, at 1288.
128. Id.
129. Id.
130. Walters v. Nat'l Ass'n of Radiation Survivors, 473 U.S. 305, 323-324 (1985).
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agencies" demonstrates that lawyers as a class do not perform better than
nonlawyers.13 1 As the Supreme Court noted in Sperry, "there is no significant
difference between lawyers and nonlawyers either with respect to their ability
to handle the work or with respect to their ethical conduct.' ' 132 Furthermore,
"in the only reported survey on consumer satisfaction, lay practitioners rate
higher than attorneys. ' 133 Therefore, because there is significant evidence and
well-established opinions that "experienced nonlawyers can and do perform
competently"1 34 in front of administrative tribunals, allowing nonlawyers to
represent others before tribunals does not present a significant risk of harm to
the public.

2. Ability of the Consumer to Evaluate Qualifications

The next issue which the Texas courts and the legislature should turn to
is whether consumers of nonlawyer services in an administrative proceeding
"have the knowledge needed to properly evaluate the qualifications of non-
lawyers offering the services."'' 35  The rationale is that if consumers are not
able to easily evaluate nonlawyers' qualifications,'36 then regulation is
needed. 37 The more basic discussion impacting this prong, however, is one
of freedom of choice in hiring representatives.131 If client protection is the
reason "for giving lawyers the exclusive right to perform given tasks, one
would have to conclude that a client could not reasonably choose to have those
tasks performed by a nonlawyer.' ' 139 If a claimant chooses to represent himself,
the law should allow him to choose anyone else, lawyer or nonlawyer, to
represent him. 140 While the Supreme Court has held that this right does not

131. Hostetler, supra note 64, at 72. This result may be logical to many--"it seems entirely
reasonable to expect that many lay persons would perform 'legal services' at a level of quality equal to or
exceeding that of many lawyers." Morgan, supra note 11, at 709.

132. Sperry v. Florida, 373 U.S. 379, 402 (1963).
133. Rhode, supra note 56, at 709. This study was conducted on nonlawyer practice as a whole and

not limited specifically to nonlawyer practice in an administrative hearing. Id.
134. Hostetler, supra note 64, at 64.
135. ABA RECOMMENDATIONS, supra note 99, at 137.
136. The question is whether the consumer can evaluate provider qualifications, not whether the

consumer can evaluate provider service quality. Id. at 140.
137. Id. This question deals more with the amount of regulation over nonlawyers than is necessary,

not whether nonlawyers should be admitted to practice in front of administrative agencies in the first place.
138. Walters v. Nat'l Ass'n of Radiation Survivors, 473 U.S. 305, 368 (1985) (Stevens, J.,

dissenting). But see id. at 307 (holding the general right to representation by an attorney is not protected
by the Due Process clause). The right of nonlawyer counsel is something that should be established as a
preliminary matter. Only after this discussion would the ABA's question be fully answered because a bank
of such knowledge would be useless if the consumer were unable to later use that knowledge and choose
which representative is best for his or her legal needs.

139. Morgan, supra note 11, at 708 (emphasis in original).
140. Id.
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always exist,'41 SOAH and the Texas APA have statutorily established such
a right.

142

Once this right is established, the question becomes whether a claimant
may receive information about the nonlawyer's qualifications. Currently, it
is not mandatory for Texas nonlawyers representing claimants before an
administrative agency to provide their qualifications.' 43 Although most
consumers are likely to ask a potential representative about his experience in
the field, this hope alone cannot be relied upon for a full disclosure of all
relevant information. 1" Lack of access to full disclosure permits fraudulent
nonlawyers to take advantage of unsophisticated clients, "particularly the non-
English speaking, the physically and mentally disabled, the uneducated, and
other vulnerable persons."'' 45 Grievances arise because

[n]onattomeys sometimes misrepresent their status. Others... have extended
histories of fraudulent conduct, and many prey on particularly vulnerable
groups. Immigrants are the most common targets, not only because they
often are unfamiliar with American legal norms and with the role of
nonlawyer providers, but also because they are unlikely to contact law
enforcement agencies or seek civil remedies for abuses.... In contexts where
consumers lack adequate information and remedies, the danger is that an
unregulated market will encourage a race to the bottom. The most competent
service providers lose out ifunsophisticated consumers make decisions based
largely on price, which is comparatively easy to judge, rather than on quality,
which is far more difficult to assess at the time of purchase.'

The inadequacy of information may seriously hurt claimants. The response to
this deficiency should be to continue nonlawyer representation, but with an
overlay of regulation requiring disclosure of important information about the
nonlawyer's qualifications.147

3. Balancing the Public Interest

Texas courts and the legislature must finally determine if "the actual
benefits of regulation likely to accrue to the public outweigh any likely
negative consequences of regulation."'48  This determination involves
balancing the need for additional representation against the possibility that

141. Waiters, 473 U.S. at 368.
142. 1 TEX. ADMIN. CODE § 155.2 1(a) (West 2005); TEX. GOV'T CODE ANN. § 2001.003 (Vernon

2005).
143. See TEX. ADMIN. CODE § 155, TEX. GOV'T CODE ANN. § 2001.

144. ABA RECOMMENDATIONS, supra note 99, at 140.
145. Hostetler, supra note 64, at 104.
146. Rhode, supra note 56, at 710.
147. ABA RECOMMENDATIONS, supra note 99, at 140; see discussion infra Part IV.
148. Id. at 137.
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such representation may be incorrect and cause more harm than good.149 One
question to answer is: "What should be the level of trade-off, if any, between
a consumer's interest in having at least some assistance from a nonlawyer and
the increased risk of harm to that consumer from the possibly less qualified
assistance of a nonlawyer?" 5 ° There are a variety of perspectives to consider
in answering this question. These include (i) the likelihood that claimants will
receive adequate representation in a system without nonlawyers, (ii) the effect
on the market of allowing nonlawyers to permeate the market (and whether
such economics are beneficial to the public), and (iii) the effect on
administrative agencies.

First, a high number of claims and a limited amount of lawyers available
creates a lawyer shortage. Such a shortage currently exists. 5 ' An "inadequate
supply of lawyers under our current legal service delivery systems" cannot
provide enough representation for "mass justice agency claims and
applications."'' 2 The gap exists in both the "more informal application and
consultation stages," and in "the hearing and adversarial stages of mass justice
agency review."' 3 This leaves agencies that disallow nonlawyers to represent
clients with the prospect of handling large numbers of "uninformed and
unassisted self-represented persons."'54 The result for these unfortunate
individuals, who are probably members of the low- to middle-income range,
is that they experience significantly decreased chances of success.'55

Therefore, these individuals must weigh the prospect of having representation
of possibly lesser quality against the prospect of not having any representation
at all.

The next consideration to weigh is the potential effect on the market of
allowing nonlawyers as representatives in administrative proceedings and
whether such economic effects are beneficial to the public. There are valid
arguments to be made that barring nonlawyer representation might actually
reduce costs to claimants and, thus, be most beneficial to the public. 5 6 "First,
if lawyers' training could be counted upon to allow cases in which lawyers
appear to be resolved more quickly than cases presented by lay advocates, then
total costs of litigation could be reduced."' 57 Second, administrative agencies
have a tendency to rely upon lawyers, because of their training, to accurately

149. Id. at 142; see discussion supra Part III.C. 1.
150. ABA RECOMMENDATIONS, supra note 99, at 142.
151. Hostetler, supra note 64, at 50.
152. Id. at 57.
153. Id.
154. ABA RECOMMENDATIONS, supra note 99, at 142.

155. Popkin, supra note 126, at 992-93. "The data in this study shows that represented clients
usually have an advantage over unrepresented clients even in informal, nonadversary proceedings." Id.

156. Morgan, supra note 11, at 710.
157. Id.; but see Friendly, supra note Il l, at 1288 (discussing the possibility that part of a lawyer's

duty may at times be to delay the resolution of a case).
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develop and present the facts of a case.' This reliance allows agencies to
quickly dispose of the case-increasing the efficiency of the system and
decreasing potential costs to claimants.'59

Under the basic law of supply and demand, however, if nonlawyers
entered the market as competition to lawyers, the supply of representatives
generally would increase and lawyers would have to charge less for their
services because demand would decrease and lawyers would have to compete
with the lower prices typically offered by nonlawyers.'60 While no one has the
ability to predict fully the economic effects of nonlawyer participation, "it does
seem likely that alternative sources of lower cost assistance will be utilized by
low and moderate income persons who do not currently employ lawyers.' 16'

Therefore, "[i]f a lawyer would provide forty or fifty percent better service
than a lay person, for example, it would nonetheless be reasonable for the
client to prefer the lay advisor's counsel if the lawyer's fee was fifty or sixty
percent higher.' 62 From this perspective, a nonlawyer representative may be
the solution for the unrepresented masses, offering somewhat comparable
representation at reduced prices.

Another important issue to consider is the effect on administrative
agencies of allowing nonlawyer representation. There are arguments that
nonlawyer representation threatens certain aspects of the legal system. For
instance, a pro se claimant or a claimant represented by a nonlawyer may "fail
to take action, to reveal facts, or to make arguments due to ineffective
assistance by an individual without sufficient training. ,163 A problem arises
when the court renders a decision based on an under-developed case because
"[a] pattern of court [decision-making] based on inadequately developed facts
and uninformed legal arguments could undermine the integrity of the legal
system."' '

[W]hat is at stake in all this is the very role of law and of the structured order
in society which law provides.... We cannot dilute our tradition of law and

158. Hostetler, supra note 64, at 56.
159. Id. "Erroneous information puts consumers at risk and wastes judicial time in making

corrections." ABA RECOMMENDATIONS, supra note 99, at 126.
160. Hostetler, supra note 64, at 62. "A more competitive market for law-related services would

almost inevitably bring down fees." Morgan, supra note I1, at 710.
161. Hostetler, supra note 64, at 62.
162. Morgan, supra note 11, at 709.
[N]onlawyer practice would increase not only the availability of quality legal service to low-
income households, but also its affordability. Opponents of lay practice dispute this contention,
arguing that competent nonlawyers will charge rates approximating that of licensed attorneys.
However, these critics fail to recognize the economic effect of increased competition. In those
few instances where nonlawyers and the bar do compete, prices will drop and consumers will

benefit.
Lock, supra note 122, at 468.

163. Hurder, supra note 71, at 2267.

164. Id.
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order ... by widening the unauthorized practice of law in the affairs of
government, or "administrative practice," without diminishing the great role
of law as the stabilizer of society and the role of lawyers as the skilled
artisans of that process." 5

This argument, however, is only valid if the majority of nonlawyers will

act incompetently. 166 Such a presumption, statistically speaking, is invalid.'67

Furthermore, a great risk to the system exists if a large number of claimants are

denied meaningful representation.'6 8 When claimants feel the administrative

agency's resolution system is failing to decide cases fairly due to a denial of
representation based on their socioeconomic status, they may call the integrity

of the system into question.'69 The balance between these two extremes lies
in regulating nonlawyer representation. 7 0

The courts and the legislature must take into account the likelihood that

indigent claimants will receive poor representation if nonlawyers are allowed

into the fray. The courts and legislature must also understand the potential

economic concerns of claimants. When nonlawyers are properly regulated, the

threat posed by potentially incompetent nonlawyers becomes minimal when

compared to the economic benefits and administrative necessity of
nonlawyers.

In sum, the American Bar Association recommends weighing several

factors to determine whether nonlawyer representation is warranted. These

factors include: (i) the risks posed to claimants, (ii) the ability of the claimants
to evaluate nonlawyer qualifications, and (iii) the application of a balancing

test of the benefits and consequences of nonlawyer representation.' 7' Upon
conclusion of the analysis, other areas remain troubling. For example, the risk
posed to claimants by nonlawyers, though slight, is still present. In Texas, the

ability of claimants to evaluate nonlawyer credentials is virtually nonexistent

beyond the claimant asking for qualifications and hoping they are accurate. At

the same time, nonlawyers offer services comparable to lawyers, not only to
those in need but also to an overwhelmed system. 7 2 The benefits of allowing

nonlawyer representation are too great to let the potential problems prevent it

from flourishing. The solution is not disallowing nonlawyer representation;

it is allowing a regulated form of nonlawyer representation.

165. yom Baur, supra note 3, at 718.

166. Hurder, supra note 71, at 2267.

167. See discussion supra Part II.C. 1.

168. Hurder, supra note 71, at 2268.

169. Id.

170. See discussion supra Part HI.D.
171. See ABA RECOMMENDATIONS, supra note 99, at 136-37.
172. See discussion supra Part II.C.2.
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IV. REGULATION OF NONLAWYERS

While the argument for, and indeed the practice of, nonlawyers is well-
settled in many Texas agencies, such practice must be weighed against the
necessity of protecting citizens from being harmed by nonlawyers.' 73 To
achieve that end, regulation of nonlawyers is necessary. 74 Regulations should
govern the two areas of law where nonlawyers are most likely to fail-
competence and ethics.

A. Competence Regulations

First, nonlawyers' competence to participate in an administrative hearing
should be regulated.' 75 Controlling nonlawyers becomes almost impossible
due to the lack of membership in any kind of bar association and the lack of
any tracking system. As a result, there are few standards to ensure the
competence of such individuals.176 At one time it was argued that "[t]hose
who are not licensed to practice law in the State of Texas should be required
to meet minimum standards of competence and should be subject to
disciplinary control in a manner similar, at least, to controls over the members
of the legal profession."' 177  Since that time, however, the idea of ensuring
competency by regulation has faltered and failed. The absence of this
safeguard has resulted in incompetent representation by some nonlawyers in
administrative proceedings. 78  Though not an overwhelming problem,
regulating nonlawyers as a form of "quality control" for their competence
would improve the quality of representation claimants receive and agencies
hear in administrative proceedings.7 9

173. See ABA RECOMMENDATIONS, supra note 99, at 126.
174. Id. "Any effort to make the legal system more affordable and accessible must be accompanied

by thoughtfully constructed safeguards that assure that those persons who receive legal services are
protected from incompetence, negligence or fraud." Id.

175. Harris, supra note 27, at 133.
176. According to TEx. ADMIN. CODE ANN. § 155.49(a) (West 2005), in administrative proceedings,
[plarties, representatives, and other participants shall conduct themselves with dignity, shall
show courtesy and respect for one another and for the judge, shall follow any additional

guidelines of decorum prescribed by the judge in the proceeding, and shall adhere to the times

scheduled for beginning the proceeding, and to the times established for each period of recess,
and for ending the proceeding .... Attorneys should adhere to the standards of conduct in the
Texas Lawyers' Creed promulgated by the Texas Supreme Court (emphasis added).

The Texas Lawyers'Creed binds the lawyer to not only follow the Texas Disciplinary Rules of Professional

Conduct, but explicitly creates a duty to be competent. Tex. Young Lawyers Ass'n, Tex. Lawyers'
Professional Ethics 13-1 (1997).

177. Harris, supra note 27, at 133.
178. Hostetler, supra note 64, at 68. "[M]ost agencies reported that.., the problem encountered

most frequently was nonlawyer unfamiliarity with procedural rules and tactics." Id.

179. "The requirement of competence not only protects the public but conserves the resources of the
courts by allowing courts to rely on the development of cases in an adversarial context." Hurder, supra note
71, at 2271
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Necessity of competency controls does not equate, however, to universal
regulations. Agencies can "employ a wide range of additional methods to
ensure that nonlawyer practitioners meet agency standards of competence."'8

After all, "there is no reason that competence criteria should be uniform
throughout government since each agency has its own particular evils to
prevent, differing skill needs to carry out the varied mandates of the agencies,
as well as differing cost benefit and other administrative issues to consider.' 18

1

There are a variety of regulatory options to consider. 82

These options can be placed on what will be referred to as a sliding scale
of formality. The scale's lowest end represents options for agencies where
incompetent nonlawyer representation is unlikely (for instance, where all that
is required is filling out simple forms). The scale's highest end represents
options for agencies where incompetent nonlawyer representation is highly
likely (for instance, where the issues involve complex subjects and the hearing
is conducted in a way almost identical to a formal judicial proceeding).
Ultimately, the administrative agency must decide which method to employ.' 83

At the lowest end of the scale are the agencies where incompetent
nonlawyer representation is not likely and the administrative proceedings, if
any, are informal. In such agencies, a simplicity of subject matter means
incompetence is less likely and, thus, there is no need for heavy regulation. At
these proceedings, for example, absolute nonlawyers'8 are frequent
representatives. These representatives would not be subject to any type of
competence regulation or requirement. Common law actions would still be
available for injured claimants, who could assert and recover under claims of
fraud or negligence. Furthermore, statutes like the Deceptive Trade Practices
Act may regulate these representatives.'85 A claimant may also recover for
breach of a warranty of service.' 86 It may be wise, however, to broaden the
existing consumer protection statutes to include nonlawyer representation
before administrative tribunals.'87 These statutes, even with modification, are

180. Id. at 106.
181. Id. at 108.
182. See generally ABA RECOMMENDATIONS, supra note 99, at 140.
183. Hostetler, supra note 64, at 106; see discussion infra Part IV.
184. That is, nonlawyers who are complete laymen, without previous experience in administrative

proceedings and without intent to ever again be a representative in such a proceeding. Examples include
clergy, friends, and neighbors of the claimant. Hostler, supra note 64, at 107.

185. TEx. Bus. & COM. CODE ANN. § 17 (Vernon 2005) (outlining the Texas Deceptive Trade
Practices Act). ABA RECOMMENDATIONS, supra note 99, at 143. There are a number of different instances
when nonlawyer activities violate consumer protection laws. Id. An example of such an instance is with
"notarios"-nonlawyers who "deceive Spanish-speaking immigrants, unfamiliar with the American legal
system, into believing that they are lawyers." Id. This practice is especially prominent in Texas, where
there are a great deal of inexperienced Spanish-speaking immigrants.

186. ABA RECOMMENDATIONS, supra note 99, at 143. Besides the individual's claims, "[p]ublic
prosecutors at both the state and local levels can bring criminal actions for fraud and theft and civil actions
to enjoin unfair, deceptive or false trade practices." Id.

187. Id.
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only reactive and take no action to affirmatively protect the client from the
potential nonlawyer indiscretion. 8' At this level of agency hearing, however,
such affirmative protection would probably be unwarranted.

Affirmative protections are necessary for the next type of agency on the
scale. Incompetent nonlawyer representation increases toward the middle of
the scale (perhaps because there are complex forms or somewhat advanced
quasi-judicial hearings involved). These agencies might require that those
participating in proceedings carry malpractice insurance and contribute to
client protection funds.'89 The agency may also require nonlawyers to register
their general information with the state and "agree[s] to be bound by certain
standards.., before providing services."' 90 In Texas, this regulation would be
relatively easy to enact because, under Texas Government Code section
2004.002, representatives already register this information with the Texas
Ethics Commission.' 9' This regulation could be implemented by simply
adding a statement to the form that the representative agrees to be bound to a
standard of competence in the proceeding. Because the Texas Ethics
Commission already keeps such a record of representatives, there would be
minimal costs of adding the phrase yet there would be the potential to increase
the competence and accountability level of nonlawyer representatives.
Whichever action it chooses, an agency at this level would be enacting
essentially reactive laws.

The agency highest on the scale, however, would enact proactive laws.
Examples of these regulations are certification requirements or specific
training.192 Certification of qualified nonlawyers as a way to limit who could
appear in an administrative agency hearing was initially proposed by some
scholars in the legal field when Texas debated whether to adopt the APA.' 93

However, by the time the idea transformed from its original form as a proposal
in a law journal to an actual bill before the legislature, the provision for

188. Id.
189. Id. at 144. Currently, nonlawyers do not typically carry such coverage. Id. at 129.
190. Id. at 145.
191. TEX. GOV'T CODE ANN. § 2004.002 (Vernon 2005). The statute reads:

(a) An individual who appears before a state agency or contacts in person an officer or
employee of a state agency on behalf of an individual, firm, partnership, corporation, or
association about a matter before that agency shall register with the state agency:

(I) the name and address of the registrant;
(2) the name and address of the person on whose behalf the appearance or
contact is made; and
(3) a statement on whether the registrant has received or expects to receive any
money, thing of value, or financial benefit for the appearance or contact.

(b) Each state agency shall provide for recording the registration in a record and shall
maintain the record.

192. Gellhorn, supra note 81, at 201. "[A] showing of competence may properly be demanded of
laymen who aspire to practice before agencies whose jurisdiction embraces highly technical matters and
whose proceedings are of a somewhat elaborate nature." Id.

193. Harris, supra note 27, at 129.
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certification had been cut. 194 It is at to the forefront again, though, as federal
agencies, namely the Patent Commission and Interstate Commerce
Commission, have had success with requiring nonlawyers who wish to
practice administrative law take exams and become certified.' 95 This process
would entail the nonlawyer meeting certain requirements set by the agency,
perhaps in the form of testing, before the nonlawyer could represent another
in an administrative proceeding.' 96 If the nonlawyer met such standards, he
would then become certified. 197 Another option for this type of agency is to
require training classes for persons who wish to regularly appear in agency
hearings or who repeatedly show incompetence.' 98

Regardless of the formality level of the agency, the state should enact
across-the-board regulation to supply consumers with the qualifications of
nonlawyer representatives.' 99 Currently in Texas there is no way for a
consumer to access a nonlawyer's qualifications (aside from hoping the
consumer asks the standard questions and that the nonlawyer answers
truthfully). °° This lack of information interferes with the consumer's ability
to make an educated choice in determining adequate representation.20 ' Texas
need not take extreme steps nor bear great burden, because the burden would
be entirely on the nonlawyer representative. "For example, [Texas] might
require nonlawyers to post and/or provide prospective customers with written
information about their credentials and experience and might make false or
deceptive information a specific basis for sanctions against the nonlawyer and
cause for liability to the consumer." ' 2  Such legislation would provide
important benefits to consumers of nonlawyer services.

Currently, nonlawyers can commit acts of extreme incompetence and
expect to receive lesser punishment than lawyers committing similar acts.
This hurts not only the consumer but also the administrative legal system.
Agencies wishing to improve and enforce competence levels have a variety of
options to choose from. Depending on where the agency falls on a sliding
scale of formality, the agency may choose to take little or no action or to enact
extreme proactive measures. Whichever route an agency chooses, regulations
give an opportunity for agencies to better protect the consumer and improve
their own system of adjudication.

194. Perhaps the explanation for this is that most agencies do not need to go to such lengths to assure
the competence of nonlawyer representatives before them and the original proposal discussed was meant
to apply universally to all agencies.

195. See Sperry v. Florida, 373 U.S. 379, 402 (1963), and Gellhorn, supra note 81, at 202-03.
196. ABA RECOMMENDATIONS, supra note 99, at146.

197. Id.
198. Id. at 145.
199. Id. at 140.
200. See discussion supra Part HI.C.2.
201. See discussion supra Part m.C.2.
202. ABA RECOMMENDATIONS, supra note 99, at 140.
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B. Ethics Regulations

Nonlawyers are not bound by the ethical rules binding attorneys. 2
" This

creates the potential for indiscretions of the nonlawyer to adversely impact
claimants. In fact, some nonlawyers, in the absence of ethical regulations,
have "engage[d] in deceptive or fraudulent practices in order to improperly
obtain funds from consumers. 20 4 This result led some to believe that if
nonlawyers are not bound to the same ethical code of conduct as attorneys,
they should not be allowed to represent anyone in an administrative
proceeding. °5

Therefore, there are certain "fundamental ethical requirements that
agencies should impose on both lawyers and nonlawyers. '2 0

6 The natural
source of these potential rules is the Texas Disciplinary Rules of Professional
Conduct.20 7 Some of the potential rules for adoption include Rules 1.06 to
1.08, dealing with conflict of interest;20 8 Rule 3.01, dealing with meritorious

claims;2°9 Rule 3.03, dealing with candor toward a tribunal;2 0 Rules 3.04 and
3.05, dealing with fairness in adjudicatory proceedings and truthfulness before
an administrative tribunal; and any other rules the agency deems necessary to

achieve ethical behavior standards for nonlawyers and provide recourse
against nonlawyers who fail to follow such standards.

Nonlawyer practice before administrative agencies is standard for most
Texas agencies, an action that many scholars would applaud.211 But beyond
allowing nonlawyers to represent claimants, the state must take responsibility
for nonlawyers through regulations. "Only those persons properly qualified
under the law, technically and ethically, should be permitted to serve in a
representative capacity in contested cases before administrative agencies. 212

By passing regulations that both check for competence and provide a model
of ethical conduct, the state would be ensuring its citizens receive good legal
services. Allowing nonlawyer representation is the first step. It is now time,
however, to properly regulate that representation.

203. Texas attorneys are bound by the Texas Canons of Ethics, something which applies only to

lawyers. Touchy v. Houston Legal Found., 432 S.W.2d 690, 694 (Tex. 1968).

204. ABA RECOMMENDATIONS, supra note 99, at 126.

205. Gellhom, supra note 81, at 203.
206. Hostetler, supra note 64, at 106.
207. After all, "the [legal] profession's code of ethics, immediately relevant to the discharge of

lawyers' duties, is not so esoteric that it cannot be adapted to the conditions of administrative practice, and
there made applicable to non-lawyer as well as the legal practitioner." Gellhom, supra note 81, at 203.

208. TEx. DISCIPLINARY R. PROF'L CONDUCT, Rules 1.06-.08.

209. Id. at 3.01.
210. Id. at 3.03.

211. See discussion supra Part H.

212. Harris, supra note 27, at 133.
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V. CONCLUSION

The nonlawyer has long been excluded from practicing any area of law.
Over the past decades, however, some Texas administrative agencies and the
Texas legislature have evolved to allow nonlawyers to practice before
administrative agencies. Because nonlawyer practice generally is beneficial
to both the consumer and the administrative legal system, such action was
well-taken. However, agencies stopped at letting nonlawyers through the door
and failed to take further steps to regulate them once they were in. It is time
for the Texas legal community, primarily through agency regulations, to take
responsibility for the nonlawyers. The way to take such responsibility is by
imposing competence and ethics requirements. The imposition of such
requirements would benefit not only consumers, but the administrative legal
system itself.

by Barbara Allison Clayton


