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I. INTRODUCTION

"Let us never negotiate out offear. But let us never fear to negotiate.
-John F. Kennedy

Environmental regulatory mediation, or simply environmental mediation,
has taken on its own identity in the advancing world of mediation.2 Today,
environmental mediation and negotiation are no longer new developments but
are practices that have been relied on to resolve legal disputes outside the
realm of litigation.' Due to the influence environmental mediation can have
on a variety of parties, there are many intricacies involved in reaching and
enforcing settlement agreements through mediation. Irreparable impacts on
natural resources and public health are just a couple of the vast issues
examined in an environmental mediation.

A mediated family dispute, such as a divorce, involves issues focused on
custody, distribution of property, alimony, and child support. The husband
and wife, whose interests are most affected, are the primary parties. Unlike a
divorce settlement, environmental mediation can include as many as "[fifteen]
or [twenty] separate interest groups" due to the negative environmental
impacts on human health, natural habitat, and real property.' "[T]he
magnitude of the risks inherent in environmental mediation is commensurate
with the importance of... the environmental movement[,]... the protection

1. President John F. Kennedy, Inaugural Address (Jan. 20, 1961). See LAWRENCE S. BACOW &
MICHAEL WHEELER, ENVIRONMENTAL DISPUTE RESOLUTION 45 (Lawrence Susskind ed., 1984) (mentioning
the 1961 inaugural address).

2. See PAMELA L. BALDWIN, ENVIRONMENTAL MEDIATION, AN EFFECTIVE ALTERNATIVE: A
REPORT OF A CONFERENCE 17 (1978). Attendees at the conference, which was sponsored by Resolve Inc.,
Aspen Institute for Humanistic Studies, and Sierra Club, agreed that environmental mediation was a positive
step in the right direction, thereby validating its implementation, but concurred that mediation could not be
relied on in every environmental conflict. Id. At the time, University of Washington Professor Gerald
Cormick of the Office of Environmental Mediation evaluated sixty environmental cases over a three-year
period and concluded that only three cases were appropriate for mediation referral. Id.

3. Robert F. Blomquist, Some (Mostly) Theoretical and (Very BrieJ) Pragmatic Observations on
Environmental Alternative Dispute Resolution in America, 34 VAL. U. L. REV. 343, 365 (2000).

4. JANE E. MCCARTHY & ALICE SHORErIr, NEGOTIATING SETTLEMENTS: A GUIDE TO
ENVIRONMENTAL MEDIATION 4 (1984); see SCOTT MERNITZ, MEDIATION OF ENVIRONMENTAL DISPUTES:
A SOURCEBOOK 45 fig. 4 (1980) (analyzing mediation distinctions between labor, community, and
environmental disputes).

5. MERNITZ, supra note 4, at 4; see Diane Smith, Rough Justice, Fairness, and the Process of
Environmental Mediation, 34 VAL. U. L. REV. 367 (2000) (referring to the remedies of strict liability as well
as joint and several liability empowered by government regulation and enforcement of environmental laws);
see also Harvey M. Jacobs & Richard G. Rubino, Predicting the Utility of Environmental Mediation:
Natural Resource and Conflict Typologies as a Guide to Environmental Conflict Assessment 3 (Inst. for
Legal Studies, Working Paper No. 9, 1988), where the authors noted:

While we agree that the willingness of the parties to negotiate is of supreme importance to the
success of a negotiation, we believe that assessment should also include an analysis of the type
of conflict that is occurring [and] the type of natural resource(s) ... involved, and that this
analysis should occur before a determination of willingness to participate is made.
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of resources[,] and the ecological balance on which our quality of life, indeed
our life itself, depends."6

In order to gain a thorough understanding of environmental mediation,
the main focal points of this article will evaluate (1) the history and origins of
environmental mediation; (2) the structure and strategy of an environmental
regulatory mediation; (3) environmental mediation in the Foothills Case
Study;7 and (4) mediation in an administrative setting. To gain an
understanding of environmental mediation, it is essential to assess reliable
techniques used in resolving conflict and achieving a mutually acceptable
agreement.

II. THE BEGINNING OF ENVIRONMENTAL MEDIATION

Environmental mediation has progressed gradually since the inception of
environmental activism and environmental law during the 1960s and 1970s.
Under the administration of President Richard M. Nixon, the Environmental
Protection Agency (EPA) was the first governmental agency created to
promote environmental preservation and protection.' One of the first
organizations to provide environmental mediation services originated from the
University of Washington, the Institute for Environmental Mediation.9

Although mediation was in its early stages of development throughout the
country, participants in environmental disputes were resorting to mediation as
an alternative to litigation within the State of Washington." A national event
that marked the awakening of environmental mediation came from a battle
between environmental activists and Consolidated Edison over the
construction of a power plant facility on the Hudson River."' Despite the fact
that this particular mediation lasted over seventeen years before reaching a
settlement agreement, it signified the beginning of the environmental
mediation era. Z

III. ENVIRONMENTAL REGULATORY MEDIATION

Environmental mediation is the process by which a neutral, third party
mediator engages in the examination of ecological ideas and alternatives with

6. BALDWIN, supra note 2, at 4.
7. Heidi Burgess, Environmental Mediation (The Foothills Case), in RESOLVING ENVIRONMENTAL

REGULATORY DISPUTES 156 (Lawrence Susskind et al. eds., 1983) (hereinafter REGULATORY DISPUTES].
8. JOHN WARGO, OUR CHILDREN'S Toxic LEGACY: How SCIENCE AND LAW FAIL TO PROTECT

US FROM PESTICIDES 89 (1996).
9. MCCARTHY & SHORETT, supra note 4, at ix.

10. Id.
11. Id.
12. Id.

2007]



256 TEXAS TECH ADMINISTRATIVE LA WJOURNAL

the parties whose interests are at issue. 3 The environmental mediation process
is most productive if the mediator has mediation training and environmental
law experience. 14 A mediator, however, is not required to possess a law
license and will be effective if able to defuse adversarial courtroom antics. 5

Further, a mediator may ensure attorneys that mediation does not demand
advocating procedural rules and legal precedent to leverage a single winning
position.'6 Along with a familiarity in environmental law, a scientific or
engineering background is also beneficial. However, a scientific expert or
engineer could assist with interpreting and understanding technical
terminology and statistical data.'7 Often parties will have their own in-house
experts, who compile and present scientific data in support of their findings."

At the outset, it is important to determine the primary parties that are
essential to create an enforceable agreement. 9 In an environmental dispute,
the parties may be one or more private corporations, a state environmental
agency, city or county officials, the EPA, the Army Corps of Engineers, the
Department of Justice, or any other federal or state agency with statutory
authority.2 ° Environmentalists and public interest groups are not always
included at the outset of private negotiations, but these parties, as mandated by
law, are usually afforded a public hearing or a comment period prior to the
issuance of an environmental permit.2'

Public hearings allow local communities the opportunity to voice their
concerns and questions relating to environmental impacts or the acquisition of
private lands as a result of development.22 Although confidential settlement

13. REGULATORY DISPUTES, supra note 7, at 113-14.
14. See JOHN W. COOLEY, THE MEDIATOR'S HANDBOOK: ADVANCED PRACTICE GUIDE FOR CIVIL

LITIGATION 28 (2006). The qualities of a skilled mediator include: "patience, creativity, flexibility, open-
mindedness, good listening and communication skills, appropriate sense of humor, optimism, motivation
without coercion.... good judgment[,] ... [being] well organized and punctual and displaying respect for
advocates, their clients, and ... viewpoints ... ." Id. See also HAROLD PADDOCK, SETTLEMENT WEEK: A
PRACTICAL MANUAL FOR RESOLVING CIVIL CASES THROUGH MEDIATION 17 (1990) (mentioning skills and
training of a good decision maker and mediator).

Like cross-examination and oral argument, mediation is an art and not a science. Mediation has
no written script or rigid set of rules that guarantees perfection. Like many other intellectual
skills, good mediation technique comes from talent combined with training, intuition, and hands
on experience, rather than memorization of dogma. Mediation which blends law, psychology,
and common sense, is a potent tool for prompt and inexpensive dispute resolution.

Id.
15. See CHRISTOPHER W. MOORE, THE MEDIATION PROCESS 17 (1996).

16. See id.
17. See REGULATORY DISPUTES, supra note 7, at 156-221.
18. See id. (noting that in the Foothills case, the mediator relied heavily on the experts from the

Army Corps of Engineers to facilitate negotiation).
19. See MOORE, supra note 15, at 14.
20. See REGULATORY DISPUTES, supra note 7, at 156-221 (referencing the Foothills case

complexities involving a number of federal agencies with regulatory oversight).
21. See id. (referring to the Foothills case, where environmentalists and the media were an essential

component of the mediation process).
22. See id. at 161-62 (noting that in the Foothills case, Denver was identified as one of the fastest-

[Vol. 8:253
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agreements may still be carried out in some instances without public
participation, the judicial system is the final authority to oversee and ensure
compliance with the law.23 Further, it is in the best interest of a business or
local government to keep the citizens involved because good public relations
will prevent negative scrutiny from disrupting a community.24 Once parties
have been established and invited to participate, the mediation may proceed.25

A mediator should be a facilitator who has no authority to force a
settlement or concession upon a party, and any resolution should be entered
into willingly and freely in accordance with party interests.26 It is important
to evaluate each environmental problem on a case by case basis because two
environmental disputes will rarely have an identical outcome. During the
course of the process, the mediator should strive to build a trusting and
workable relationship by allowing parties to maneuver through obstacles
together. 2

' After the parties reach a settlement, the mediator should create a
final memorandum that is legally binding.28

A. Differentiating Mediation from Other Forms ofAlternative Dispute
Resolution

Alternative Dispute Resolution (ADR) is an alternative to litigation that
consists of various methods to resolve conflict outside of a formal courtroom
setting.29 The forms of ADR include negotiation, mediation, voluntary or
involuntary arbitration, private trial, summary jury trial, and mini-trial.3°

Negotiation is similar to mediation because parties control their own destiny
by developing alternative ideas and resolutions to conflicting issues without
the presence of a third party mediator.3 Arbitration mirrors an adjudicative

growing U.S. cities and environmentalists' concern with growth, urban sprawl, and residential development
resulted in the Foothills water treatment project).

23. See MOORE, supra note 15, at 17.
24. Id.

25. See id.
26. Id. See PADDOCK, supra note 14, at 17 (relating mediation to committee or board meetings

where the mediator acts as moderator, implementing rules of etiquette similar to Robert's Rules of Order).
27. See MOORE, supra note 15, at 16.
28. KIMBERLEE K. KOVACH, MEDIATION: PRINCIPLES AND PRACTICE 33 (2d ed. 2000) (stating

points of consideration when drafting an agreement).
29. THE LAW OF ALTERNATE DISPUTE RESOLUTION, LEGAL ALMANAC SERIES 1 (Margaret C. Jasper

ed., 2d ed. 2000) [hereinafter LAW OF ADR].
30. Id. at 6-7.
3 1. See PADDOCK, supra note 14, at 17 (mentioning what mediation entails and the skills of a

mediator); MALCOLM D. RIVKIN, NEGOTIATED DEVELOPMENT: A BREAKTHROUGH IN ENVIRONMENTAL
CONTROVERSIES 4-5 (1977). Environmental negotiation originated in the 1960s when the "Douglas
Commission," or the National Commission on Urban Problems, used negotiation to spur urban development
projects within neighborhood communities. Id. See also NAT'L ENFORCEMENT TRAINING INST.,
ENVIRONMENTAL PROTECTION AGENCY, ENVIRONMENTAL ENFORCEMENTNEGOTIATIONS: THE BASICS 1-34
(1997).
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process because an arbitrator who is a neutral third party hears evidence and
case presentations and then renders a final binding decision.32 The downside
to arbitration is that formal civil discovery procedures are dispensed with,
making it virtually impossible to compel full disclosure. Further, any decision
rendered by an arbitrator is not subject to judicial review.33 The private trial
is an independent trial; after petition to the court of original jurisdiction and
approval of such request, a privately paid judge renders a binding decision
subject to appellate review as if rendered by the initial jurisdictional court.34

The summary jury trial allows parties to simulate a jury trial through a non-
binding advisory panel, which delivers a decision to foster settlement and
permits adversaries to evaluate a possible outcome.35 The mini-trial is also an
accelerated advisory trial, presented before a noncompulsory judge, who
provides participants with a decision and opportunity to assess potential
consequences.36 Most forms of ADR result in advisory opinions that allow
parties to save time and trial expenses, while maintaining confidentiality and
foreseeing possible outcomes rendered when decisions are non-binding.37 A
basic understanding of ADR helps to differentiate mediation from other
methods of dispute resolution, and when mediation has been thoroughly
exhausted, the opportune moment for a mediator to verse parties on
alternatives to mediation arises.38

B. Methodology for Carrying Out Environmental Mediation

After parties acknowledge their willingness to participate, the parameters
of the mediated session and agenda can be set. The mediator is responsible for
carrying out tasks necessary to ensure meetings are private and conducted in
a formal manner. The mediator must organize the sessions by providing
structure and guidance for the participants. The mediator is also responsible
for preparing an opening statement that addresses the mediation ground rules,

32. PADDOCK, supra note 14, at 17; see HAROLD I. ABRAMSON, MEDIATION REPRESENTATION:
ADVOCATING IN A PROBLEM-SOLVING PROCESS 286 (2004). Arbitration has various sub-types, which
include conventional arbitration, high-low arbitration, final-offer arbitration, med-arb, legal neutral
evaluation, fact-finding process, and expert evaluation. Id.

33. LAW OF ADR, supra note 29, at 9-10; see John Fleming, Using Best Practices to Draft
Arbitration Agreements, 69 TEX. B. J. 866-67 (2006). "The past decade has seen a significant amount of
litigation attacking arbitration agreements used in employment or consumer agreements... spurred by some
corporations' attempts to draft arbitration agreements substantially curtailing the procedural rights and
statutory remedies provided to consumers or employees in court." Id. at 866. See also Circuit City Stores
v. Adams, 279 F.3d 889 (9th Cir. 2002) cert. denied 535 U.S. 1112 (2002) (noting in John Fleming's article
that such arbitration clauses would be considered unconscionable and unenforceable in courts).

34. LAw OF ADR, supra note 29, at 6 (noting that the private trial is also known as rent-a-judge).
35. Id.
36. Id. at 7.
37. Id.
38. ABRAMSON, supra note 32, at 286 (stating that the alternatives to mediation or other forms of

ADR are also known as "ATMs").

[Vol. 8:253
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which include: (1) respecting colleagues at all times; (2) setting an agenda;
(3) keeping records and minutes for meetings; (4) preserving confidentiality
during caucuses with individual parties; (5) creating methods for raising issues
and addressing proposals; (6) determining information disclosure to the media;
(7) maintaining confidentiality regarding the mediation if the case moves on
to litigation; (8) formalizing a settlement agreement; and (9) signing an
attendance log and acknowledging each party's commitment to the mediation
process.39 Any questions that either party has should be raised at this time, and
the mediator may provide personal background, experience, and contact
information. Next, the mediator should take steps necessary to determine the
appropriate method for document confidentiality. Often, the best plan allows
the mediator to gather all documentation at the end of the mediation for
destruction. Due to policy reasons, it is recommended that if any party is
interested in preserving the attorney-client privilege, it should keep those
specific records or verbal communications in confidence. Last, the mediator
should reiterate the common goal of a joint resolution by thanking the parties
for facilitating an agreement by their presence and participation at the
proceeding.'

C. First Impression and Avoiding Bias

The first encounter with the participants is the most crucial stage of the
environmental mediation process. It is vital that the mediator be unbiased
toward party issues and remain neutral. When a party immediately perceives
the mediator as having bias or a personal motive for gaining recognition
because of his or her involvement, the chances decrease for parties to enter
into mediation to resolve their dispute.4' A mediator should not exhibit
favoritism or criticism toward any party and must be cognizant of their own
body language so as not to convey an appearance of "irritation,
impatience,.., lack of interest... [or] sidebar discussions .... 42 Willingness
to participate in mediation is usually contingent on the assurance that parties
will have the opportunity to meet their interests.43 When one or more parties
believes that mediation presents a losing situation or disadvantage, there will

39. KOVACH, supra note 28, at 37-39 (referencing the role of a mediator), 40-49 (noting mediation
communication and party rules), 93-101 (referring to mediation preparation and note taking), 106-15 (noting
the opening for mediation and information gathering), 164 (referring to procedures for caucusing), 180-226
(referring to confidentiality), 230-41 (explaining the steps to finalize and create a settlement agreement);
Smith, supra note 5, at 373; see MOORE, supra note 15, at 114.

40. See Jacobs & Rubino, supra note 5, at 3 ("Commonly, assessments are restricted to determining
the readiness and willingness of parties to compromise. If it appears that they are willing, the formal
negotiation process is then set in motion.").

41. KOVACH, supra note 28, at 172-73.
42. COOLEY, supra note 14, at 36-37.
43. KOVACH, supra note 28, at 173.

2007] 259
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be a reluctance to participate. 4 Mediation is successful only if there is a
balance of power among participants, permitting both sides the opportunity to
recognize gains.45

D. Equal Participation and Resource Sharing

Allowing parties to participate in all aspects of the mediation is the best
method for ensuring an equal playing field. Encouraging participation requires
data collection, document sharing, and open communication by all
participants. Resource sharing is one of the best alternatives to facilitate
participation, but the mediator must be cognizant and ensure that neither party
is overbearing.46 Further, the mediator should be aware of a party utilizing the
mediation to exhaust the opposing party's resources.47 In this situation, a
preventative measure would be to allow the parties to derive a method for data
collection and resource sharing to minimize excessive costs. 48

The ability of a party, such as an entity with unlimited resources, to
pressure governmental agencies or legislatures to support a particular
proposition through lobbying power is another consideration. Agencies,
however, hold some clout in these situations due to their permitting authority,
through which they may require government approval before a proposal is
implemented. State and federal agencies also retain regulatory authority to
bring an enforcement action for violation of environmental laws. To facilitate
mediation, parties should reach an agreement putting litigation and other
external agendas on hold until mediation is complete. This may require a
formal abatement of litigation proceedings or notice to peripheral parties of
their current commitment to mediation.49 Focusing parties on all issues and
alternatives assists them in achieving joint solutions rather than pursuing
independent agendas, which could cause an impasse. The mediator is
responsible for ensuring that all parties have a sense that their participation is
important and required for a successfully mediated settlement.

E. Establishing Trust

Environmental mediation involves building trust and patience between
parties through cooperative participation. The reason for the extensive number
of hours expended on an environmental mediation is a result of scientific
expertise, technical issues, and costs associated with environmental data

44. Id.
45. Id.
46. REGULATORY DISPUTES, supra note 7, at 167, 170, 209.
47. See id.
48. See id.
49. See id. at 189-93, 208-09.

[Vol. 8:253
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collection.50 At the outset of a mediation, parties must come to the table with
clean hands and make good faith efforts to resolve conflicting issues. A
trusting relationship builds rapport and allows parties to strive for common
ground. Applying the techniques previously mentioned facilitates cooperation
by relying on (1) solving problems jointly; (2) sharing information;
(3) sharing the expenses for mediation documents and information;
(4) allowing equal access to resources and data; (5) participating equally in
decision making; and (6) reducing the cost for experts through objective
information sharing.5 "A mediator's influence is limited by the autonomy of
the parties and their willingness to assent. Thus, a mediator can go no further
than the parties themselves are willing to go."52

F. Avoiding the Dilemma of Battling Experts

Reaching a settlement agreement can hinge on differences arising from
expert opinions as presented in data and models relied on during mediation. 3

The best approach for resolving these types of differences is the use of
objective criteria. 4 The mediator may assist the parties by meeting with them
individually to discuss the presentation and analysis of their information." It
is helpful for party experts to include their own analysis of information they
have gathered. 6 This analysis facilitates the mediation, assuring both
efficiency and adequate preparation by all participants.57 Once the parties
meet and provide their presentations, they should determine whether other
issues need to be developed.58

If an agreement is not reached due to the inadequacy of an expert opinion,
then the parties may need to use other criteria for their analysis.59 When
federal agencies are involved, such as the EPA or the Army Corps of
Engineers, reliance on their scientific experts or technical data may assist with
establishing objective criteria.60 Another solution to resolve any bias
associated with expert information is to apportion the costs between parties

50. Smith, supra note 5, at 373.
51. Id. at 369-70; see REGULATORY DISPUTES, supra note 7, at 192, 207, 209.
52. 4 AM. JUR. 2D Alternate Dispute Resolution § 16 (1995).
53. REGULATORY DISPUTES, supra note 7, at 192, 207, 209.
54. ROGER FISHER & WILLIAM URY, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT

GIVING IN 11 (Bruce Patton ed., 1981); see MALCOLM D. RIVKIN, NEGOTIATED DEVELOPMENT: A
BREAKTHROUGH IN ENVIRONMENTAL CONTROVERSIES 6-7 (1977). An Environmental Impact Statement
(EIS) is one example of objective criteria that could provide a foundation to discern important issues, such
as "anticipated effects on the physical environment," "alternatives," or other "suggest[ive] measures." Id.
at 6.

55. REGULATORY DISPUTES, supra note 7, at 37.
56. Id. at 207-09.
57. See id.
58. See id.
59. MCCARTHY & SHORETr, supra note 4, at 4.
60. See REGULATORY DISPUTES, supra note 7, at 207-09.

2007]
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through an independent evaluation by a third party expert who has no interest
at stake. 6' The key to productive party experts is encouraging joint problem
solving and accessibility to suitable information.62

G. Maintaining Confidentiality

One of the benefits of environmental mediation is the ability of parties to
maintain open discussion outside of a public forum while ensuring
confidentiality without the threat of legal posturing. A mediator is required to
preserve the confidentiality of all discussions associated with the mediation,
as well as all written documentation and notes taken in furtherance of the
session. There is an exception, however, which requires a mediator to disclose
criminal activity to the proper authorities when raised during mediation.63 This
exception is more common in family law mediation, where domestic violence
or other criminal activity comes to light.' 4 In addition, confidentiality exists
in relation to oral and written communications, but confidentiality protections
do not prevent such information from being discovered during litigation.
During independent resource sharing, the mediator should inform the parties
of their ability to withhold information that may be discoverable if the case
proceeds to litigation or an administrative hearing. Even though all
mediation materials are confidential, preserving the element of surprise for
trial is usually more beneficial for adversaries if an agreement is not achieved.

H. Inclusion of Necessary Settlement Parties

Parties often resort to environmental mediation because it is more
advantageous than litigation and results can be realized immediately.66

"Environmental mediation appeals to some corporations, foundations, and
environmental groups because of their understandable frustration with the
delays and expense of conventional environmental litigation.' '67 When
formalizing an environmental settlement, a mediator should be cautious of
implementing an illegitimate resolution that might conflict with the law or
public policy. Environmental cases "are technically and legally complex,
[and] have serious environmental concerns and contain public policy

61. MCCARTHY & SHORET-r, supra note 4, at 4.
62. REGULATORY DISPUTES, supra note 7, at 207-09.
63. PETER LOVENHEIM & LISA GUERIN, MEDIATE DON'T LITIGATE ch. 2 at 3 (Emily Doskow ed.,

2004).
64. Id.
65. Id. at 5.
66. David Schoenbrod, Limits and Dangers of Environmental Mediation. A Review Essay, 58

N.Y.U. L. REv. 1453 (1983) (mentioning the efficiency and immediacy of environmental mediation).
67. Id. at 1453-54.

[Vol. 8:253
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considerations."68 Oversight from regulatory agencies is a prerequisite to
almost all environmental settlements where there is controlling statutory
authority.6 9 "The primary danger is that the settlement process will bypass
[parties] in which the public interest, not necessarily represented by private
parties to a negotiated settlement, can be aired. 7° Under statutory authority,
public hearings to address community comments and questions have added
requirements. 7' This allows the parties an opportunity to reassess public
concerns before rendering a final settlement agreement.72 Further, where there
has been no public input, it is up to the state or federal body to determine the
results that will serve the best interest of the public before ratifying an
agreement.73 With the inclusion of the public, coupled with oversight by
federal and state agencies, the parties may achieve a legitimate agreement.74

Other parties whose participation is necessary for the creation of a final
agreement should also be included to avoid future legal disputes.75 In one
case, a disagreement arose between state and federal agencies over the effluent
limitations required for water quality standards as mandated under the National
Pollution Discharge Elimination System permitting requirements.76 In this
instance, the mediation process proved to be difficult because the state agency
was never included in the final negotiated settlement.77 Even though the
parties reached an agreement, the state agency felt the federal agency
dispensed with the state permitting requirements, making the resolution

68. Daniel E. Louis, How ADR Can Enhance Environmental Negotiation, in 16 ALTERNATIVES TO
THE HIGH COST LITIGATION 65 (1998).

69. See id.
70. Schoenbrod, supra note 66, at 1466; see REGULATORY DISPUTES, supra note 7, at 47 (stating

that the public can be intimidated when evaluating complex information presented by party experts who
represent industries during public hearings).

71. Louis, supra note 68, at 65 ("In environmental permits that trigger a public hearing, the timing
of mediation is necessarily longer, invoking the elements of multiparty negotiations.").

72. See Robert F. Blomquist, Is Environmental Alternative Dispute Resolution Working in
America?, 30 ENVrL. L. REP. 10661, 10664 (2000). Blomquist provides five methods for promoting public
participation during an environmental regulatory dispute. These methods include (1) public education on
the issues of concern; (2) the increase in substantive interest involved in the negations process; (3) the
inclusion of public values; (4) minimizing conflicts; and (5) building rapport amongst the community and
government agencies. Id.

73. Schoenbrod, supra note 66, at 1453. See Catherine Zwetkoff, Mediation in Environmental
Conflicts: The Belgian Methodology, in RISK: HEALTH, SAFETY, AND ENVIRONMENT 361, 373 (1998). "In
comparison with conventional and court litigation approaches, mediation offers citizens more control over
the process and the decision .. .Participation and negotiation are the trademarks of mediation while
constraint and resistance are those of the conventional procedures. This difference has possible drawbacks
when parties are unequal." Id.

74. Schoenbrod, supra note 66, at 1453.
75. Id.
76. Alexander Jaegerman, Behind-the-Scenes Negotiation in the NPDES Permit Process (The

Holston River Case), in RESOLVING ENVIRONMENTAL REGULATORY DISPUTES 30, 30 (Lawrence Susskind
et al. eds., 1983) (involving a mediated case between the chemical plants of the Tennessee Eastman
Company and the EPA pertaining to water quality discharge permits for the Holston River in Tennessee).

77. Id. at 37-38, 53.

20071
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inadequate.78 Arguably, if there had been coordination between state and
federal agencies, then the results may have dictated stricter permitting
requirements through shared expert information.79 Efforts to solicit all parties
should be made because the function of environmental mediation is to avoid
the exclusion of certain participants for the purpose of achieving a favorable

80outcome.

. Techniques for Overcoming an Impasse

A mediator may implement a variety of mediation techniques when
parties are confronted with conflicting interests.8 1 Positional bargaining is one
method that can be used to explore party options through the exchange of
proposals and counteroffers until a result is reached. 2 An alternative approach
that can also achieve positive results is interest-based bargaining, which
focuses on the inclusion of all party interests and empowers parties to apply
mutual solution and settlement options." Another method for resolving an
impasse is to separate unresolved issues from the final settlement agreement.84

Further, parties may segment each issue into separate categories or sub-issues
as a means to resolve a single conflict before discussing another.8 ' The
mediator may find it more productive to focus on less complex issues as a
means to build confidence and rapport amongst parties.86 Finally, the mediator
should keep in mind that ongoing relationships are common in environmental
disputes, and trusting relationships will make future encounters more
productive.87

There are incentives for parties to continue to participate in the mediation
process rather than pursuing a long and costly litigation battle.88 Today, the
number of environmental cases that have been litigated are considerable, as
evidenced by the increased amount of expenditures that the federal
government invested in its defense and enforcement litigation sectors since the
1980s. 89 Even though litigation is necessary to establish legal precedent,
environmental litigation can be more predictable based on established case

78. Id.
79. Id.
80. Smith, supra note 5, at 372.
81. MOORE, supra note 15, at 250-53.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id.
88. Carol E. Dinkins, Shall We Fight or Will We Finish: Environmental Dispute Resolution in a

Litigious Society, 14 ENVTL. L. REP. 10398 (1984).
89. Id.
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law.9" When a party threatens to take legal action, it is critical that the
mediator reiterate the need for their patience and request that this alternative
be put on hold until the mediation process concludes.91

At the stage where parties are adversarial, the mediator may attain
workable results by separating parties into caucuses to assess the risks and
benefits of litigation.92 During the independent consultations, the mediator
should help parties consider the following: (1) costs associated with litigation
and discovery; (2) attorney fees if litigation is pursued; (3) reduction of
expenses due to information sharing if parties work together during the
mediation; (4) the possibility of lost revenue or business caused by court
delays; (5) future relations and contact with the participating parties;
(6) reduction in joint clean-up costs of a contaminated site; (7) public
sentiment and the media; (8) significant issues and interpretations of the
conflicts; (9) possible outcomes; and (10) the potential of discovering or
reinventing alternatives to resolve party differences. 93 Because participation
in environmental mediation often depends on the risk of litigation, it is
important to help parties focus on these uncertainties as a factor to help
develop other ideas for resolving disputed issues.94

J. Best Alternative to a Negotiated Agreement

If deadlock is still creating an impasse, the mediator may wish to reiterate
the importance of the mediation process by explaining the parties' options.95

A mediator can smooth the process by moderating discussions, thereby helping
to identify possibilities for innovative compromise.96 The main task of the
mediator is to help parties understand the critical issues that stand in the way
of a final resolution, while unlocking the doors to other possibilities that may
be more favorable than the consequences of litigation.97 A successful method
for protecting the interests of all parties is to assist them with developing a
Best Alternative to a Negotiated Agreement (BATNA).9' The BATNA is
simply what a party is willing to live with as their final settlement offer.

At the outset, the mediator should lay the foundation on the purpose of
creating a BATNA, which is to assist parties with a realistic goal and

90. Id.
91. Id.
92. See KOVACH, supra note 28, at 137-38.
93. Smith, supra note 5, at 380; MERNITZ, supra note 4, at 23-24; see Blomquist, supra note 72.
94. Louis, supra note 68, at 65.
95. See discussion supra Part 11I.
96. REGULATORY DISPUTES, supra note 7, at 149.
97. 4 AM. JUR. 2D Alternative Dispute Resolution § 16 (1995).
98. FISHER & URY, supra note 54, at 97-106; see LAWRENCE SUSSKIND ET AL., NEGOTIATING

ENVIRONMENTAL AGREEMENTS: HOW TO AVOID ESCALATING CONFRONTATION, NEEDLESS COSTS, AND

UNNECESSARY LITIGATION 22-23 (2000) (explaining BATNA concepts).
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expectations that they would be willing to accept if mediation is not
successful.99 It may be beneficial to instruct participants, before they arrive,
to begin considering their BATNA and a realistic BATNA for the other
parties. 00 When parties are unable to overcome an impasse, each party may
rely on their BATNA to make a final offer they would be willing to accept.' 0 '
If it is evident during the mediation that the parties are unwilling to
compromise, then the mediator should allow the parties to put forth their final
settlement offer or their BATNA.'12 The BATNA is considered to be the
participants' last alternative before the mediation is terminated and litigation
is pursued.0 3

K. Preserving Relations After Mediation

Building good rapport during mediation is essential not only for
maintaining a working relationship that might lead to a settlement agreement
but also for resolving future problems associated with the implementation and
compliance of a settlement agreement. 1" If unforeseen problems arise at a
later date, a good relationship will go a long way in facilitating cooperation.0 5

Productive communications between parties may also aid in future mediations;
parties will be more apt to trust their colleagues because of previous dealings
and interactions.10 6 If, however, the parties exhaust all alternatives to end an
impasse and fail to make progress after diligent efforts by the mediator, then
the mediator should allow the parties to set out their BATNA or final
settlement offer.0 7 The mediator should permit the parties to end negotiations
if they feel litigation is the desired next step.'08

IV. EVALUATING MEDIATION

The best method for gaining experience in environmental mediation is
through practical, hands-on experience; however, this article will review and
critique a previously studied mediation. 1"9 The Foothills case, which took

99. FISHER & URY, supra note 54, at 97-106.
100. SusSKIND, supra note 98, at 22-23. If an individual has a BATNA and mediation offers no

benefit equal to or greater than their BATNA, then the time may come when their only alternative will be
to end their participation. Id.

101. Id.
102. FISHER & URY, supra note 54, at 11.
103. Id.
104. See SuSSKIND, supra note 98, at 39-40 (emphasizing the importance of establishing meaningful

working relationships between parties).
105. Id.
106. Id.
107. Id. at 275.
108. Id. at 275-76.
109. REGULATORY DISPUTES, supra note 7, at 156-22 1; see BACOW & WHEELER, supra note 1, at
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place in Denver, Colorado during the mid-1970s, will be the focus of this
section."0 This particular case is ideal because it entails complex issues and
and numerous parties.'' As in any case study, it is important to keep in mind
the time period and outside factors that could have influenced the mediation.

A. The Foothills Case

The Foothills case study was originally created by Heidi Burgess, and for
the purposes of this article, a summary of her work will be presented., 2 In
1973, the Denver Water Board (DWB) won a bond election and believed the
proposal gave way for the construction of an updated Foothills water treatment
facility."1 The Foothills facility would treat mountain water, which was then
to be supplied to the local and surrounding communities for consumption. ' 4

In addition to the construction of an updated treatment facility and new
hydroelectric turbine, there would also be an added diversion dam for the
purpose of sending mountain water directly to a canyon reservoir and
thereafter to the Foothills treatment facility.' 1' Environmentalists and residents
contested this development because the end result would mean an increase in
water taken from the western continental slope of the Rocky Mountains." 6

The Bureau of Land Management (BLM) also became an interested party
because the proposal required development within a national forest managed
by the BLM." 7

Once the BLM issued a final environmental impact statement, the EPA
intervened, pursuant to its statutory authority under section 309 of the Clean
Air Act, and requested that the Council on Environmental Quality intercede
to evaluate the BLM and the United States Forest Service assessments in
support of the development." 8 The Army Corps of Engineers (Corps) was
also involved as a result of its permit authority over constructed facilities under
section 404 of the Clean Water Act." 9 Finally, the Fish and Wildlife Service
(FWS) was also included as a party; the FWS opposed the developmental
project due to the negative impacts on natural habitat. 20

195-247 (referencing the Foothills study prepared by Heidi Burgess).
110. REGULATORY DISPUTES, supra note 7, at 156-221.

111. Id.; see BACOW & WHEELER, supra note 1, at 195-247.

112. REGULATORY DISPUTES, supra note 7, at 156; see BACOW & WHEELER, supra note 1, at 196.

113. REGULATORY DISPUTES, supra note 7, at 156; see BACOW & WHEELER, supra note 1, at 196.

114. REGULATORY DISPUTES, supra note 7, at 157; see BACOW & WHEELER, supra note 1, at 196.

115. REGULATORY DISPUTES, supra note 7, at 156-57; see BACoW & WHEELER, supra note 1, at 197.

116. REGULATORY DISPUTES, supra note 7, at 157-58; see BACOW&WHEELER, supra note 1, at 199.

117. REGULATORY DISPUTES, supra note 7, at 158; see BACOW & WHEELER, supra note 1, at 199.

118. REGULATORY DISPUTES, supra note 7, at 158; see BACOW & WHEELER, supra note 1, at 199-

200.
119. REGULATORY DISPUTES, supra note 7, at 159-60; see BACow & WHEELER, supra note 1, at 200-

01.
120. REGULATORY DISPUTES, supra note 7, at 159-60; see BAcOw&WHEELER, supra note 1, at 201.
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B. Prevailing Issues

Several issues came to the forefront as the parties focused on the benefits
and impacts caused by the new development. The DWB believed the
development would offer a much-needed alternate source of water for future
population growth in the area.12 The EPA and environmentalists contended

that a smaller dam, along with water conservation measures, would provide an
adequate source of water and prevent a sprawl into residential development.122

Other issues centered on the impacts, which would disrupt endangered species
and the ecosystem and destroy recreational areas.' As the issues developed
and gained public attention, the first round of mediation began.'24 The first
attempt at mediation proved unsuccessful because participation was not mutual
and the lack of trust was rampant. 125 Further, the parties perceived that the
mediator favored environmentalists and possessed an interest in gaining public
recognition or praise. 2

' This perception caused an increase in public scrutiny,
spurred by full media coverage, as all parties became adversarial and unwilling
to enter into mediation.127

C. Mediation Persistence

The second attempt at mediation was more productive because all parties
made a good faith attempt to resolve their differences.128 The mediator, U.S.
Congressman Tim Wirth from Denver, provided the parties both with an outlet
and a reason to negotiate in order to thwart an impasse.129 He introduced other
aspects of mediation by conducting private caucuses, keeping all parties
involved, and developing working relationships. 3 ' Representative Wirth also
insisted on more involvement by all parties, which made it harder for the
parties to withdraw in the face of public pressure."'

121. REGULATORY DISPUTES, supra note 7, at 160-61; see BACow & WHEELER, supra note 1, at 201-

02.

122. REGULATORY DISPUTES, supra note 7, at 160-61; see BAOw & WHEELER, supra note 1, at 202.

123. REGULATORY DISPUTES, supra note 7, at 161-63; see BACOW&WHEELER, supra note 1, at 203-

04.

124. REGULATORY DISPUTES, supra note 7, at 166-68; see BACOW & WHEELER, supra note 1, at 207-

09.

125. REGULATORY DISPUTES, supra note 7, at 168-69; see BACOW & WHEELER, supra note 1, at 207-

11.

126. REGULATORY DISPUTES, supra note 7, at 172; see BACOW & WHEELER, supra note 1, at 209-08.

127. REGULATORY DISPUTES, supra note 7, at 172-73; see BACOW & WHEELER, supra note 1, at 214.

128. REGULATORY DISPUTES, supra note 7, at 192-93; see BACoW & WHEELER, supra note 1, at 214.
129. REGULATORY DISPUTES, supra note 7, at 176-79; see BACOW & WHEELER, supra note 1, at 214-

16.

130. REGULATORY DISPUTES, supra note 7, at 179-80; see BACOW & WHEELER, supra note 1, at 214-

16.

131. REGULATORY DISPUTES, supra note 7, at 180; see BACOW & WHEELER, supra note 1, at 214-16.
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D. Key Participants

The Corps, EPA, and DWB became the primary parties involved in the
mediation.132 The parties attended several sessions, where they considered and
clarified issues, set procedures to be followed, and determined the type of
information gathering needed to resolve unanswered questions. 33 This
allowed the parties the opportunity to build rapport so they would be more
willing to accept technical data offered by the Corps.'34 All of the data
collected by the Corps was released either in the local newspaper or through
public hearings.'35 The Corps study determined that despite the negative
environmental impacts, an alternate water source would be necessary due to
future projections of increased population and water consumption. 36 The
Corps also offered data for several alternative proposals, which included other
dam locations and estimated project costs.137

Overcoming adversity was key to Representative Wirth's success, as he
was confronted with obstacles on numerous occasions that threatened to end
negotiations. Although the DWB benefitted from the Corps assessment
report, the final permit issued by the BLM troubled the DWB.' 39 The BLM
permit mandated a continual water flow released along the river and through
the new dam. 4 Thereafter, the DWB filed suit against the BLM and other
opponents, while environmentalists instituted a counter-suit against the DWB,
seeking a temporary injunction to halt the project.'4 '

E. Settlement Details

As tensions mounted, Representative Wirth continued to keep the parties
involved by convincing them to put their pending legal actions on hold until
negotiations were concluded. 4 2 After finalizing a long evening of negotiations
that began after 10 p.m. and ended at 5 a.m., the parties created a settlement
agreement consisting of the following terms. (1) The DWB agreed to
complete the construction of the dam and the water treatment facility without
any opposition from the EPA or any other agency. (2) The DWB agreed to
implement a conservation program requiring reassessment within a five-year

132. REGULATORY DISPUTES, supra note 7, at 180; see BACOW & WHEELER, supra note 1, at 216-18.

133. REGULATORY DISPUTES, supra note 7, at 180; see BACOW & WHEELER, supra note 1, at 216-18.
134. REGULATORY DISPUTES, supra note 7, at 181; see BACOW & WHEELER, supra note 1, at 216-18.
135. REGULATORY DISPUTES, supra note 7, at 181; see BAcOW & WHEELER, supra note 1, at 216-18.
136. REGULATORY DISPUTES, supra note 7, at 182; see BACOW & WHEELER, supra note 1, at 219-21.

137. REGULATORY DISPUTES, supra note 7, at 186; see BACOW & WHEELER, supra note 1, at 223-24.
138. REGULATORY DISPUTES, supra note 7, at 189; see BACOW & WHEELER, supra note 1, at 225-28.

139. REGULATORY DISPUTES, supra note 7, at 189; see BACOW & WHEELER, supra note 1, at 224-27.

140. REGULATORY DISPUTES, supra note 7, at 189; see BACOW & WHEELER, supra note 1, at 224-27.
141. REGULATORY DISPUTES, supra note 7, at 189; see BACOW & WHEELER, supra note 1, at 224-27.

142. REGULATORY DISPUTES, supra note 7, at 189-90; see BACOW & WHEELER, supra note 1, at 227-
28.
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and ten-year period. (3) The Corps agreed to issue a permit for the construction
project. (4) The DWB agreed to maintain minimum stream flows. (5) The
DWB agreed to institute a program for habitat improvement ensuring trout
populations were not diminished. 43 (6) The DWB and environmentalists
entered into an independent mediation to resolve pending lawsuits in federal
court.'" After the parties reached an agreement, both parties signed a
Memorandum of Understanding agreeing as follows. (1) Permits would be
issued to allow for construction of the dam and water treatment facility.
(2) Public participation would influence decision making. (3) Cooperation
between the parties would be solicited to develop ideas for recreational
facilities along the river. (4) All pending lawsuits would be dismissed. (5) The
DWB would pay attorney's fees to the environmentalists. (6) The parties
vowed to cooperate with one another to avoid future litigation.1 45

F. Final Settlement

Once the parties resolved their differences, all participants formalized and
attested to a consent decree. 4 6 After the parties' consent decree was submitted
to the court, the judge issued an addendum in response to the decree.1 47 In the
ruling, the judge made it clear that (1) the agreement did not bind any party to
a contempt remedy; (2) the court did not retain jurisdiction over the matter
upon any change in circumstances; (3) the agreement did not represent a ruling
on state or federal law; and (4) the court would not mandate payment of
attorney's fees to environmental groups.148 Even though the court did not bind
the parties to an enforceable agreement, all participants vowed to carry out the
settlement in good faith to the best of their ability. "4

G. Mediation and the Foothills Case

As the Foothills case demonstrates, environmental mediation can be
challenging because of the environmental complexities and obstacles
challenging a mediator15° The mediator in the Foothills case succeeded
because of his ability to derive alternative methods for allowing parties to

143. REGULATORY DISPUTES, supra note 7, at 195, 198-99; see BACOW & WHEELER, supra note 1,
at 230-31, 236.

144. REGULATORY DISPUTES, supra note 7, at 199; see BACOW & WHEELER, supra note 1, at 232-34.
145. REGULATORY DISPUTES, supra note 7, at 199; see BACOW&WHEELER, supra note 1, at 234-36.
146. REGULATORY DISPUTES, supra note 7, at 200; see BACOW & WHEELER, supra note 1, at 236.

147. REGULATORY DISPUTES, supra note 7, at 200; see BACOW & WHEELER, supra note 1, at 237.
148. REGULATORY DISPUTES, supra note 7, at 200; see BACOW & WHEELER, supra note 1, at 237.
149. REGULATORY DISPUTES, supra note 7, at 200; see BACOW & WHEELER, supra note 1, at 237-38.
150. REGULATORY DISPUTES, supra note 7, at 156-221; see BACOW & WHEELER, supra note 1, at

237-38; MERNITZ, supra note 4, at 151, 164 (noting potential issues and varying mediation approaches to
apply).
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participate fully. 151 His reliance on objective criteria for reaching solutions
was an important factor in giving legitimacy to the process, thereby creating
fair and equitable results.5 2 Outside factors, such as the media and public
scrutiny, encouraged parties to continue negotiations, allowing them to move
closer to a settlement agreement. Representative Wirth's encouragement of
joint problem solving helped the parties become comfortable with one another,
instilling a sense of accomplishment. The downside of the mediation was the
final result, where the judge rendered his decision refusing to create a binding
agreement enforceable through the judicial system. One negative aspect of the
consent decree was that the formal agreement between the parties lacked the
requisite statutory and regulatory authority to legitimize the settlement. The
court refrained from enforcing a binding agreement, making it virtually
impossible to force the DWB to comply with the settlement agreement. 53

Thus, many of the proposed alternative measures of the agreement, such as
public involvement in decision making, were less effective after the DWB
completed the construction project." Along with the scientific expertise from
the EPA and Corps, it would have been more beneficial to rely on the legal
expertise of the Department of Justice or a state regulatory authority to
legitimize the agreement making it enforceable under law.

V. MEDIATION AND ADMINISTRATIVE PRACTICE

Mediation remains prevalent in many legal settings and is utilized in
administrative processes at the state and federal levels. For staff attorneys of
the Texas Commission on Environmental Quality (TCEQ or Commission), a
majority of the Water Utility (WU) practice for the Environmental Law
Division entails negotiation, mediation, and trial preparation for cases before
the State Office of Administrative Hearings (SOAH)."' SOAH is an
administrative court in which contested case hearings are brought before an
Administrative Law Judge (ALJ). Cases of this nature primarily involve
reviewing water or sewer service area applications as well as water or sewer
rate increase proceedings filed with the TCEQ, where affected parties have the
opportunity to protest applications. The attorney representative for the TCEQ
Executive Director is typically a statutory party to contested WU hearings.
SOAH contested case hearings mirror civil trials with full discovery, which
includes the following: depositions, requests for production, requests for

151. See BACOW & WHEELER, supra note 1, at 216-19 (referencing party roles), 228-30 (mentioning
the segmenting of party issues), 242 (referencing full participation).

152. Id. at 242.
153. Id.
154. Id.
155. See 1 TEX. ADMIN. CODE § 155.1 (West 2006) (referencing the purpose and scope); TEx. Gov'T

CODE ANN. § 2001.058 (Vernon 2004) (referring to hearings conducted before SOAH).
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disclosure, interrogatories, requests for admissions, and prefiled testimony.156

Administrative WU hearings are governed by the state rules of civil procedure
and evidence as well as regulatory rules governing the TCEQ and SOAH. I

1
7

At the initial SOAH preliminary hearing, the ALJ designates and aligns
parties based on their interests. This follows the first item of business, which
is to introduce notice documents as marked exhibits for the purpose of
establishing jurisdiction. 58 Once the jurisdictional requirements are met and
the parties have been designated, the state attorney is assigned to lead informal
negotiations outside the presence of the ALJ. The preliminary hearing affords
the parties an opportunity to meet in person and begin negotiations. If the
parties are unable to reach a settlement at the preliminary hearing and are
optimistic that a settlement can be reached, they may choose to include a
mediation session within their proposed procedural schedule. The state
attorney or ALJ will explain the administrative process leading to the
evidentiary hearing, along with other ADR opportunities.

Although negotiation is the first step in the administrative process, the
parties have the opportunity to request a mediation referral at virtually any
juncture in the administrative process. 59 The parties may make a mediation
referral in open court, at a Commission agenda, or by a pleading submitted to
the court or the Commission. The TCEQ and SOAH maintain independent
dispute resolution personnel at both agencies to assist with mediation.
Mediators from the TCEQ and SOAH are independent, neutral third parties,
who have been screened to prevent conflicts of interest, bias, or an appearance
of impropriety. Most, if not all, of the SOAH mediators are screened ALJs
with extensive mediation experience and training in their field of
specialization.

A. Nuts and Bolts of a Water Utility Administrative Hearing

A WU contested case hearing consists of the following: full discovery
similar to a civil trial, prefiled testimony that includes party positions, an
evidentiary hearing with expert witnesses brought before the court for cross-
examination and rebuttal, written closing arguments after the conclusion of the
hearing, and a proposal for decision (PFD) or final decision rendered by the
AL. t60 Thereafter, the PFD is set to be heard by the three TCEQ

156. See 30 TEX. ADMIN. CODE § 80.151 (referencing general discovery along with applicable rules
and statutes); I TEX. ADMN. CODE §§ 155.31, .41, .51 (referring to discovery and evidence procedures
before SOAH).

157. 1 TEX. ADMIN. CODE§ 155.1.
158. See30TEX.ADMIN. CODE§§80.103,.105,.109; 1 TEX. ADMIN. CODE§§ 155.7, .27.
159. 1 TEX. ADMiN. CODE § 155.37. The SOAH rules substitute the term "Mediated Settlement

Conference" to mean "mediation." Id. See 30 TEX. ADMIN. CODE § 40 (referencing TCEQ rules for ADR
procedure).

160. See 30 TEX. ADMIN. CODE § 80.151 (referencing general discovery along with applicable rules
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commissioners, who are appointed by the state governor. 6' During the
Commission agenda, the parties and the ALJ are allocated time to explain their
positions, and by a majority vote the Commission renders a decision whether
to uphold, overturn, or modify the PFD. 162 Once the Commission delivers a
decision on the PFD, it issues a final order. After exhaustion of all
administrative remedies, a party may appeal the Commission decision to
district court.

B. Alternative Dispute Resolution and Administrative Practice

The first encounter with parties during a negotiation will include an
explanation of the administrative process. Depending on the number of
participants, the parties usually separate, and independent caucuses commence
to determine the prevailing issues. In special circumstances, parties have the
opportunity to vent if there is an ongoing history of dispute or other underlying
negative sentiment. If the parties negotiate a settlement, they will draft a
settlement agreement that includes a thoroughly reviewed amended service
map or rate tariff before final signature.'63 The parties may decide to include
additional, non-statutory terms of settlement that they have agreed to
individually, which they compile within an independent written agreement.
The executive director does not sign any independent agreement that goes
outside the statutory authority of the state agency. If a dispute arises between
the parties in relation to their independent agreement, all redress must come
from a contract action filed in district court as an enforceable legal contract.
After the settlement terms have been memorialized by written agreement in
either a negotiation or a mediation, the parties may move for the case to be
remanded to the TCEQ for uncontested case processing." The motion may
be on the record of court or by written motion if the parties reach an agreement
after the preliminary hearing. If a negotiation is unsuccessful, but the
participants are near a settlement, they are encouraged to request mediation at
any time during the administrative process. This situation arises when
additional analysis of figures or mapping is needed to discern adequacies of
settlement.

A SOAH mediation is similar to a negotiation, but upon request, the court
appoints a trained ALJ to lead a formal mediation once the case abates. The
mediator typically contacts the parties by telephone or via an informational
questionnaire to determine the prevailing issues, explain the mediation

and statutes); 1 TEX. ADMIN. CODE §§ 155.31, .41, .51, .59 (referring to discovery and evidence procedures
and a PFD before SOAH).

161. See 30 TEX.ADMIN. CODE § 80.263.

162. Id. § 80.267.
163. 30 TEx. ADMIN. CODE § 80.125; 1 TEX. ADMIN. CODE § 155.37.

164. 30 TEX. ADMIN. CODE § 80.101.
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process, and provide confidentiality requirements. Once the mediator
determines that the case is appropriate for mediation, a session is scheduled.
All mediators have their own style and ground rules for mediation. The main
difference in each session is a result of the personal preferences of mediators,
taking into account the issues and convictions of participants and their
willingness to settle.

C. Avoiding Mediation Pitfalls

As with any skill, the only way to master mediation is through trial and
error coupled with countless hours of experience confronting scenarios and
exploring mediation techniques. The following are a few examples of
common pitfalls from actual mediation settlement conferences along with
recommended steps to consider for avoiding such mishaps.

The mediator should be familiar with the location of the mediation and
resources available, such as presentation tools, communication systems for
conferencing experts and other informational parties, emergency exits,
bathrooms, break rooms, and eateries. Mediators should be aware that, as the
mediation proceeds over an extended period of time, they should allow regular
lunch and dinner breaks. Meal times provide an appropriate break to keep the
parties on task and to avoid fatigue. In one mediated session, a participant
needed medical assistance after inadvertently skipping the dinner hour, while
diligently working with parties into the late evening. Although the individual
turned out to be fine, it was very difficult to obtain emergency assistance in the
building after normal business hours.

The mediator should also understand any publicity that could impact the
mediation and be aware of audiences sitting in on a session. During one
mediation, an individual with the press remained in the mediation room with
the parties and later attempted to film the mediation. Before the proceeding
moved forward, a participant of the mediation politely asked the j ournalist to
cease taping and step outside of the conference area. In a similar situation
involving the press, the designated mediator permitted a class of participants
to remain within the presence of open communications in a conference area
where the representatives mediated. During confidential caucuses, the class
was represented by its aligned spokesperson, who was in close communication
with the participants. As the mediation continued throughout the day, the
press began to await an outcome outside of the conference room. After the
parties reached an agreement, the press immediately began interviewing the
customers on their satisfaction with the outcome. This aired on the local
television station and soon sparked inquiries from non-participating customers
infuriated by the outcome. Although the public attention could not legally
derail the settlement agreement, this mediation experience proved a valuable
lesson. Parties should agree upon all necessary precautions to determine a
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proper time for settlement disclosure before ending a session, even if it
requires the press to request public information from a court clerk or agency.

Additionally, when ensuring that courtesies are extended to participants,
a mediator must make it clear that inappropriate conduct will not be tolerated,
while he or she avoids becoming the subject of similar disrespectful conduct.
In one case, a participant abruptly humiliated a mediator as the mediator
politely attempted to ensure that the parties remained focused on the issues of
conflict. Even though the mediation reached a settlement, the offending party
imposed a negative presence on the process. Mediators must take the lead to
ensure that parties follow proper etiquette or risk losing the confidence of
participants.

Finally, once a session begins and participants are present, mediators
should maintain a sign-out log in case parties depart. This will ensure that the
mediation can continue after a party leaves as long as the mediator determines
that an aligned representative may represent the absent party's interests.
During one mediation, a situation arose where an aligned party had to depart
at the outset of the mediation. After a full day of deliberations, the party
returned, demanding to see the settlement terms. Rather than finalizing the
agreement, the mediator had to continue the session because the party refused
to agree with the final settlement. After a second teleconference meeting, the
case ultimately settled with a few minor stipulations. By permitting the party
to depart prematurely without designating a representative, the mediator had
to recap the reasoning for the settlement terms derived during the mediation.

D. Formalizing a Settlement Agreement

Creating an agreement that is acceptable to all parties is one of the critical
stages of a mediated dispute. In an environmental dispute, an agreement must
not only satisfy the interests of both parties, it must be carried out in
accordance with environmental laws and public policy, as well. As a neutral
participant, the mediator must avoid becoming a legal representative for either
party. The mediator should allow parties to jointly create a written agreement,
while allowing each party to have their counsel oversee compliance with legal
standards and policy issues. Where the state or federal government is a party
to a mediated dispute, it is more likely that the parties will work with the
government to formalize a final agreement. To facilitate compliance, parties
may also institute environmental monitoring to evaluate soil, water, or air
quality to ensure that environmental standards are maintained. Other factors
to consider include penalties and enforcement measures implemented when a
violation of the settlement agreement occurs. Once a final settlement
agreement has been executed and a binding court order or consent decree has
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been issued, a court may retain jurisdiction to ensure access to legal redress if
either party fails to comply.'65

VI. CONCLUSION

Environmental mediation is a process that requires a mediator to be
patient, prepared, open-minded, and trusting. A mediator must exhibit these
qualities at the outset of a mediated dispute to encourage parties to invest the
necessary time to achieve a settlement agreement. An abundance of literature
exists on methods that a mediator can rely on during mediation, but if a
mediator lacks sincerity and personality, the mediator will find it difficult to
open the lines of communication to create an appropriate environment for joint
problem solving. 166 Environmental mediation is an appropriate method for
resolving disputes and avoiding litigation in most cases, but participants
should employ the assistance of counsel to make certain that compliance with
statutory mandates and policy considerations are adhered to. The role of the
civil trial attorney has transformed, requiring a lawyer to possess the capability
to utilize and comprehend ADR. 167  By relying on environmental laws as a
foundation for a mediated settlement, parties will ensure that their agreement
is legally enforceable. If parties can reach this stage of mediation and create
a legal agreement, then the environmental mediator has successfully achieved
his or her responsibility of assisting parties with working through their
differences to arrive at a final solution.

165. REGULATORY DISPUTES, supra note 7, at 200-02, 211-12.
166. See Brian Hammer, Top 5 Communication Tips for Young Lawyers, DE NovO, May 10, 2004,

at 22.
1. Listen twice as much as you speak. People will trust and want to talk to those who are skilled
listeners. 2. Empathetic listening demonstrates that an attorney cares and goes a long way to
earning trust. People will follow those they trust. 3. Ask for what you want, as opposed to
stating what you do [not] want. People are more likely to follow a positively stated request than
to avoid a negatively stated one. It [is] the difference between telling a witness to remain calm
on the stand and telling him or her not to fidget. 4. Make requests as opposed to stating
demands. Others are far more likely to perform their work well if they feel included in the
decision to help. Although assistants may respond to a demand, they will often perform lower
quality work than when they [are] asked to do something-even when they ultimately do not
have a choice. 5. Say so when you do [not] know. Although it can be difficult, it [is] almost
always better to say you do [not] know the answer to a specific question and provide a time
when you [will] get back to the questioner than to make up an answer and be contradicted later.

Id.
167. Lawrence M. Watson, Initiating the Settlement Process-Ethical Consideration, in DISPUTE

RESOLUTION ETHICS: A COMPREHENSIVE GUIDE 7, 7-8 (Phyllis Bernard & Bryant Garth eds., 2002).
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