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I. INTRODUCTION

According to the U.S. Census Bureau, in 2004 Texas had an estimated
population of approximately 22.5 million people.' "Some forecasts predict
[the] population will increase to as many as 36 million by 2025. '' Due to the
ever-growing population and the increasing number of cars needing to travel
on Texas roadways, our highways have become overloaded The futuristic
interstate system of yesteryear that has served Texans so well for more than

1. See U.S. Census Bureau, State & County Quick Facts: Texas, http://quickfacts.census.gov/qfd/
states/48000.html (last visited Nov. 14, 2006).

2. Tex. Dep't of Transp., About TTC: Why Texas Needs the TTC: Rapid Growth and Traffic
Congestion, http://www.keeptexasmoving.org/about/rapidgrowth.aspx (last visited Nov. 14, 2005)
[hereinafter Rapid Growth & Traffic Congestion].

3. See Tex. Dep't of Transp., About TTC: Why Texas Needs the TTC, http://www.keeptexas
moving.org/about/whytxneedsttc.aspx (last visited Nov. 14, 2005).
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fifty years has outlasted its intended usefulness.4 As it was designed, the
interstate system "had a planned lifespan of [thirty] years.' '

The unprecedented evacuation of southeast Texas preceding the landfall
of Hurricane Rita in September 2005, which included the city of Houston with
a population of over two million people,6 brought the plight of the Texas
infrastructure system under the scrutinizing eye of state and city officials like
never before.7 Something needs to be done to ameliorate the state's traffic
problems, and the Texas Department of Transportation (TxDOT or the
department) has a plan: The Trans-Texas Corridor (TTC or Corridor).'

There must be sufficient revenue to implement a large-scale project such
as the TTC.9 In the past, TxDOT relied on fuel tax revenues, other state taxes
and fees, and federal reimbursements to fund new projects and maintain
existing structures,'" but the state's transportation needs have substantially
outpaced TxDOT's budget. " The discrepancy between TxDOT's income and
expenses is due in part to declining fuel-tax revenues.'2 In the year 2000, fuel-
tax revenue accounted for 5.4 percent of the state's total tax revenues.' 3 In that
year, the state collected approximately $2.69 billion from the motor fuels tax. 4

At that time, Texas had a population of 20,851,820 people, 5 which means that
the amount of fuel tax collected per capita in 2000 was roughly $128.91. Four
years later, fuel tax revenue accounted for only 4.7 percent of the state's total
tax revenues.' 6  In that year, 2004, the state received approximately $2.92
billion from the fuel tax.' 7 As mentioned previously, in 2004, Texas's

4. See Rapid Growth & Traffic Congestion, supra note 2.

5. id.
6. See U.S. Census Bureau, State & County Quick Facts: Texas: Houston, http://quickfacts.census.

gov/qfdlstates/48/4835000.html (last visited Nov. 14, 2005).
7. See, e.g., Ralph Blumenthal & Terrance Neilan, As Rita Swells, Mass Evacuation Crawls, INT'L

HERALD TRIBUNE, September 23, 2005, available at http://www.iht.com/articles/2005/09/23/news/rita.php.
8. See Tex. Dep't of Transp., About TTC: Overview, http://www.keeptexasmoving.org/about/

(last visited Nov. 8, 2005) [hereinafter TTC Overview].

9. See Tex. Dep't of Transp., Crossroads of the Americas: Trans Texas Corridor, July 1, 2002,

at 6, available at http://www.keeptexasmoving.org/publications/files/ttcreportfull.pdf [hereinafter

Crossroads]. "[T]he estimated total cost for the Trans Texas Corridor [will] range from $145.2 billion to

$183.5 billion." Id. at 8.

10. See Antonio Palacios, Trans-Texas Corridor, PUBLIC ROADS, vol. 69, no. 1, July/August 2005,

available at http://www.tfhrc.gov/pubrds/05jul/07.htm. See also Tex. Dep't ofTransp., Distribution of Total
State Highway Fund Receipts, http://www.dot.state.tx.us/moneymatters/moneymatters.htm?pg=receipts (last

visited Nov. 14, 2006).

11. See Angelle Bergeron, TxDOT is Red-Hot (May 2004), available at http://texas.construction

.com/features/archive/2004/0405_feature I .asp.
12. See infra notes 13-18 and accompanying text.

13. Carole K. Strayhom, Tex. Comptroller of Public Accounts, Texas Revenue History by Source,

1978-2004, http://www.window.state.tx.us/taxbud/revenue.html (last visited Nov. 14, 2006).

14. See id.

15. U.S. Census Bureau, State & County Quick Facts: Texas, http://quickfacts.census.gov/qfd/

states/48000.html (last visited Nov. 14, 2006).

16. Strayhom, supra note 13.

17. See id.
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estimated population was 22.5 million people, which means that the amount
of fuel tax collected per capita in 2004 was about $129.69. At first glance it
may appear that fuel tax revenue is increasing, not decreasing. When the 2000
figures are adjusted for inflation, however, it becomes clear that the state
received less fuel tax revenue per capita in 2004 than it did in 2000.18
Seventy-two cents of every dollar derived from the fuel tax goes to the state's
highway fund,' 9 so when fuel-tax revenues take a hit, so does the highway
fund.

With tax revenues waning, and the demand for transportation
infrastructure proliferating, TxDOT has been under pressure to come up with
innovative alternatives20 for financing the state's roadway infrastructure
needs. 2' This comment addresses some of those alternatives. First, this
comment will address the intended purposes of the TTC, as envisioned by
TxDOT.22 Next is an analysis of the positions taken by those who argue that
the TTC is the wrong solution to Texas's transportation woes.23  Legislative
background24 concerning the authority of TxDOT to plan and carry out
transportation projects will follow to provide both a legal and conceptual
framework for approaching the discussion on the alternative financing
methods that TxDOT has pursued as it begins to plan and construct the TTC.25

18. When the per capita fuel tax revenue of$128.91 for the year 2000 is adjusted for inflation using
the Consumer Price Index, the resulting figure is $139.40 per person-roughly $10 per person more than
was received in 2004.

19. Tex. Dep't of Transp., Distribution of Texas Motor Fuels Taxes, http://www.dot.state.tx.us/
moneymatters/moneymatters.htm?pg=motorfuel (last visited Nov. 14, 2006).

20. In addition to relying on the state highway fund to finance transportation needs, TxDOT has
requested that three private consortiums submit proposals delineating alternate methods for financing the
south leg of the TTC. See Bergeron, supra note 11. TxDOT has also instigated a "tapered-match" approach
to financing which is best illustrated by an example: "if the department has a $10 million project with $8
million in federal participation, the tapered match allows the state to receive 100 percent reimbursement of
cost on the first $8 million. The final $2 million is then fully reimbursed with state money." Id. Another
way that TxDOT is ameliorating the financial burden of construction is by expediting the planning and
construction of major projects via "Comprehensive Development Agreements," (CDAs) and through private
and public partnerships. See id. The CDAs allow "property acquisition, design and construction to be
undertaken simultaneously." Id. By streamlining the process, TxDOT can finish projects in half the time
it would normally take using traditional plans and financing methods. See id. The state can save millions
of dollars by finishing projects more quickly. See id. In TxDOT's official plan for the TTC entitled
Crossroads of the Americas: Trans Texas Corridor, the department sets forth all of the methods currently
available to aid it in financing the project including recent legislation that allows it to take unprecedented
measures to fund the TTC. See Crossroads, supra note 9.

21. See supra notes 1-19 and accompanying text.
22. See discussion infra Part II.
23. See discussion infra Part I.
24. See discussion infra Part IV.
25. See discussion infra Part V.
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II. PURPOSES SERVED BY THE TRANS-TEXAS CORRIDOR

A. Increasing Safety

Of all the people that live in Texas, forty-five percent, or 9.5 million
people, live within a fifty mile radius of Interstate 35 (1-35).26 This particular
demographic is forecasted to exceed fifteen million people by 2025.27

From 1998 to 2002, twenty four percent of all fatal accidents on 1-35
involved large trucks. 28 During those four years, 172 people lost their lives in
crashes involving freight trucks. 29 To improve the safety of people who travel
on 1-35 and other roadways across the state, TxDOT has "proposed [a] multi-
use, statewide network of transportation routes in Texas that will incorporate
existing and new highways, railways and utility right-of-ways," commonly
referred to as the TTC.3 °

As currently planned, "each [TTC] route will include: separate lanes for
passenger vehicles and large trucks[;] freight railways[;] high-speed commuter
railways[; and] infrastructure for utilities including water lines, oil and gas
pipelines, and transmission lines for electricity, broadband and other
telecommunications services.' ' 3' By separating the passenger and freight truck
lanes, the incidence rate of crashes between passenger cars and freight trucks
will diminish by a substantial percentage.32 In addition to separating certain
lanes of traffic, TxDOT plans to use highway designs that minimize the
number of areas that have historically had high frequencies of accidents, such
as off-ramps and intersections. 33 High-speed commuter railways will provide
an alternative to traveling by car, thus decreasing the number of vehicles on
the roadways and lowering the probability of accidents.34 The provisions for
freight railways and other infrastructure plans are for economic effect, which
will be discussed shortly.35

Another concern is the transportation of hazardous wastes.36 Presently,
"[m]illions of people in Texas are vulnerable because the existing
transportation system moves hazardous material through populous areas. 37

26. Rapid Growth & Traffic Congestion, supra note 2.
27. Id.
28. Tex. Dep't of Transp., About TTC: Why Texas Needs the TTC: Safety, http://www.keeptexas

moving.org/about/safety.aspx (last visited Nov. 14, 2006) [hereinafter TTC Safety].
29. Id.
30. TTC Overview, supra note 8.
31. Id.
32. Interview with Richard Monroe, General Counsel for Tex. Dept. of Transp., Austin, Tex. (Sept.

5, 2005) [hereinafter Monroe].
33. TTC Safety, supra note 28.
34. Id.
35. See discussion infra Part 1.C.
36. Monroe, supra note 32.
37. TTC Safety, supra note 28.
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TxDOT plans to lessen the likelihood of exposing the public to materials in
transit that are hazardous to human health by routing the TTC through less
populated areas.38

B. Improving Traffic Flow

The TTC also aims to improve traffic flow by reducing the amount of
congestion in populated areas.39 Under the current TTC plan, through-traffic
will move onto the TTC-which is routed through less densely populated
areas-to alleviate the present strain on pre-existing urban roadways and allow
commuter traffic to use those thoroughfares more efficiently.4 °

C. Facilitating Economic Development

The state comptroller has opined that "if Texas were a nation, its
economy would rank as the eighth largest in the world."'41 TxDOT argues that
an economy that size needs an efficient means of transporting goods and
people, and that the TTC will not only provide that transportation system but
also will facilitate crucial economic development by "allowing faster, safer and
more reliable movement of people and goods. 4 2 Keeping existing freight
distribution companies in Texas is a key step in maintaining Texas's growing
economy, and building the TTC is a means to that end.43

The Bureau of Transportation Statistics stated the following about the
important role the transportation sector plays in the United States economy:

Freight is an important part ofthe transportation sector, and the transportation
sector is in itself a major component of our economy. The transportation
sector moves goods and people, employs millions of workers, generates
revenue, and consumes materials and services produced by other sectors of
the economy... Transportation also contributes to the economy by providing
millions of jobs. It allows men and women to earn their living by
manufacturing vehicles and by driving, maintaining, and regulating them to
allow for the safe and efficient movement of goods and people."

38. See id.
39. Tex. Dep't of Transp., Get the FAQs: Why Do We Need It?, http://www.keeptexasmoving.

org/faqs/?faq_type-1 (last visited Nov. 14, 2006).
40. See id.
41. Carole K. Strayhom, Tex. Comptroller of Public Accounts, The Rebound is Here (Fall 2004),

http://www.window.state.tx.us/ecodata/teufall04/.
42. Tex. Dep't of Transp., About TTC: Why Texas Needs the TTC: Economic Growth,

http://www.keeptexasmoving.org/about/economic_.growth.aspx (last visited Nov. 14, 2006).
43. See id.
44. Bureau of Transp. Statistics, Growth in the Nation's Freight Shipments-Highlights,

http://www.bts.gov/publications/freightLshipments in america/htmVentire.html (last visited Nov. 14,2006).
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An efficient transportation system is important to attract new freight
distribution companies to Texas and to enable existing companies to transport
freight more effectively.45

How will the TTC improve the ability of freight distribution companies
to ship goods efficiently throughout Texas? According to TxDOT's current
plan, in addition to separate lanes for truckers, there will be separate railroad
lines for high-speed freight and passenger rails, and separate lines for
traditional freight and commuter rails.46 By dividing the different types of
railways, all trains will reach their intended destinations more quickly and with
.fewer delays.47

III. QUESTIONING THE TRANS-TEXAS CORRIDOR PLAN

A. Negative Economic Impact?

One of the main concerns of those who oppose the TTC is that the
Corridor would adversely impact local governments. 48 House Bill 3588, which
passed in 2003 and was later codified as Texas Transportation Code Annotated
section 227, set forth provisions governing the "construction, acquisition,
financing, maintenance, management, operation, ownership, and control of
transportation facilities and the progress, improvement, policing, and safety of
transportation in the state" that directly affect the TTC project.4 9 The portion
of the bill causing concern states:

An authority may . . . contract with a person for the use of part of a
transportation project, or lease or sell part of a transportation project,
including the right-of-way adjoining the portion used to transport people and
property, for any purpose, including placing on the adjoining right-of-way a
gas station, garage, store, hotel, restaurant, parking facility, railroad track,
billboard, livestock pasturage, telephone line or facility, telecommunication
line or facility, data transmission line or facility, or electric line or facility,
under terms set by the authority.5

The opposition argues that the above language will eventually replace local
businesses with state contract concessions.5" This would effectively diminish

45. See id.
46. See Palacios, supra note 10.
47. See id.
48. See CorridorWatch.org, Tourists Can Keep Their Money and See Texas From the Corridor,

http://www.corridorwatch.org/ttc/cw-i-tourism.htm (last visited Nov. 14, 2006).
49. TEX. TRANSP. CODE ANN. § 227 (Vernon 2005).
50. § 370.172(a)(2).
51. CorridorWatch.org, Issues-Concerns: Local Government, http://www.corridorwatch.org/ttc/cw

-i-localgovernment.htm#TOP (last visited Nov. 14, 2006) [hereinafier Local Gov't].
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the ability of communities to collect revenues from sales taxes because the
revenues generated by the state concessions will go directly to the state. 52

Another main concern about the TTC is the amount of land that the state
must acquire to complete the project. 3 The state will acquire approximately
580,000 acres of land before completing the TTC. 54 Local governments cannot
tax state-owned property.55 Local officials worry about the financial
consequences of removing such large amounts of property from the tax rolls
of the surrounding counties and school districts. 6

Because the Corridor's purpose is to improve traffic congestion and
streamline the state's transportation infrastructure, by implication, the number
of access points to the Corridor will increase close to metropolitan areas but
decrease in less inhabited areas.57 Some are concerned that limiting access to
the Corridor in rural areas will strangle the tourism industries of small towns
working to attract people to their communities. 8

The TTC will be 1,200 feet wide in some places-nearly a quarter-mile-
and the total Corridor will be approximately 4,000 miles in length at
completion 9.5  In addition to impairing the tourism industries, these quarter-
mile swaths throughout Texas will swallow up several thousand acres of land
currently used for agricultural purposes.6" Furthermore, unless the state builds
a connecting bridge, owners will have trouble accessing both sides of their
property if the new Corridor bisects it.6

The dedicated utility zone is another feature of the TTC causing concern
among the local water conservation districts and water users.62 TxDOT
describes the utility zone as follows:

The utility component ofthe Trans Texas Corridor includes infrastructure for
the movement of oil, natural gas, water, electricity and data. The corridor's

52. Id.
53. Id.
54. Id.
55. § 370.175(b).
56. Local Gov't, supra note 51. The website estimates the number of tax dollars that would be lost

if the lrC took up a twenty mile stretch of land in any given county-assuming that the Corridor will use
approximately 146 acres of land per mile, and the property is valued at $10,000 per acre and taxed at a rate
of $1.20 per $100 valuation. Id. Under these facts, the total annual revenue lost would be approximately
$350,400. Id.

57. See Crossroads, supra note 9, at 26. See also CorridorWatch.org, Issues-Concerns: Private
Property Rights, http://www.corridorwatch.org/ttc/cw-i-propertyrights.htm (last visited Nov. 14, 2006)
[hereinafter Property Rights].

58. See CorridorWatch.org, Issues-Concerns: Tourism Industry, http://www.corridorwatch.org/ttc/
cw-i-tourism.htm (last visited Nov. 14, 2006).

59. See Crossroads, supra note 9, at 6.
60. See Property Rights, supra note 57.
61. See id. See also Crossroads, supra note 9, at 26.
62. See CorridorWatch.org, Issues-Concerns: Water Rights, http'//www.corridorwatch.orgttc/cw-i-

water.htm (last visited Nov. 14, 2006) [hereinafter Water Rights].
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dedicated utility zone will reduce the chances of pipeline damage and the
related safety and environmental consequences. It will improve the efficiency
of pipeline systems.... It will facilitate the long-distance transfer of fresh
water to areas of Texas desperately needing this vital natural resource.63

But some water right holders view the above language as a wolf in
sheep's clothing.64 They quickly note the plan's vagueness regarding the
origin of the water transported in the new pipelines. 65 Because the Corridor
will be located on state property, many worry that future water wells could be

placed on the TTC,66 and if so, they most likely will not be subject to the
regulations of the local water conservation districts. 67 The result could be a

depleted water supply in local water conservation districts with no accounting
by the district for where the water went.68

B. Negative Impact on Public Safety?

TxDOT champions the TTC as a means of increasing the safety of the

people who travel on it.69 The TTC, however, may pose a threat to public

safety. Some potential safety problems become evident only when one
considers the implications of the TTC's design.7" Other problems emerge in
light of the changing state of world affairs post September 11, 2001.

63. Crossroads, supra note 9, at 13.
64. See Water Rights, supra note 62.
65. See id.
66. See id. TEX. TRANSp. CODE ANN. § 227.082(d) (Vernon 2005), amended by Acts 2005, 79th

Leg., ch. 281 (2005) (providing that "[p]roperty may be leased or a franchise or license granted for any
purpose, including use as a facility and use for unrelated commercial, industrial, or agricultural purpose").

This rather broad language does not preclude water mining or the selling of water rights, both of which
could be construed to fall under the ambit of "commercial," "agricultural," or "industrial" purposes. See
id. The following paragraph summarizes the concerns of water right holders in the regions affected by the
TTC:

The Trans Texas Corridor plan includes pipelines described as being used to transfer water over
long distances. Where will that water come from? Where will it go? We fear that it may be
pumped directly from the Corridor itself. The 4,000 miles of Trans Texas Corridor will cut
through approximately 118 counties covering every region of Texas ... Nothing precludes
leasing land for water mining or selling water rights. Under the rule of capture, the acreage isn't
as important as the location of the potential wells. Are water wells on the Trans Texas Corridor
exempt from local water conservation district regulations? We fear that they are exempt and not
subject to local regulation.

Water Rights, supra note 62.
67. See id.
68. See id.
69. See Crossroads, supra note 9, at 6-7.
70. See CorridorWatch.org, Issues-Concerns: Public Safety, http://www.corridorwatch.org/ttc/cw-i-

hazards.htm (last visited Nov. 14, 2006) [hereinafter Public Safety].
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1. Safety Problems Inherent in the Design?

TCC's present design intentionally limits access so traffic on the TTC
will be unencumbered by what would otherwise be frequent flows onto and off
of the Corridor. While improving the efficiency of travel on the TTC is
worthwhile, limiting ingress and egress to the Corridor may cause problems.7

One major issue with limiting access to the Corridor is the ability of
emergency vehicles to service accidents when they occur.72 The railroad
components will impede the at-grade crossings on the side of the TTC with the
railways.73 If emergency vehicles have to back-track from an accident to
access the TTC, response time will greatly increase, exacerbating the potential
loss of human life.74

This discussion assumes that there will be emergency vehicles on hand
to deal with accidents in the first place. But where will the emergency vehicles
come from, and who will be responsible for servicing sections of the TTC?
These questions are only a sampling of those that need answering before any
plans are etched in stone.

With a corridor 1,200 feet wide, it will be necessary to reconnect intra-
county roads the TTC bisects.75 Bridges spanning the Corridor must exceed
1,200 feet in length.76 Bridges have narrow shoulders, providing little means
to detour around abandoned or disabled vehicles, collisions, or other traffic
impediments. 77 Furthermore, grade-separated crossings are more susceptible
to icing over in cold weather. In north Texas, an increased number of icy
bridges will equate to an increase in traffic accidents.78

2. Safety Problems in Light of Terrorist Threats?

Despite the many benefits of having a dedicated utility zone spanning the
length of the TTC, there are also inherent risks in such a zone, 79 because
"[t]ransportation, utilities and communications are of vital importance. 80

After September 11, 2001, extra precaution should be taken to protect these
vital services from acts of terrorism. People who oppose the TTC worry that
placing these critical assets in close proximity to each other will create a "soft

71. See id.
72. See id. By way of example, potential accidents on the TTC could include any or all of the

following: car crashes, train derailment, ruptured pipelines, downed electrical lines, fires, and chemical
spills. Id.

73. See id.
74. See id.
75. See Crossroads, supra note 9, at 26.
76. See Public Safety, supra note 70.
77. See id.
78. See id.
79. See id.
80. Id.
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target" for potential terrorist activities.81 Protecting the TTC's dedicated utility
zone, as presently planned, is virtually impossible.

Something needs to be done to improve the transportation infrastructure
in Texas. 3 TxDOT submits the TTC as the ideal solution to the state's
transportation needs.84 Others, however, question the propriety of the TxDOT
plan and would have TxDOT rethink certain aspects of the TTC.85 Regardless
of one's position on the issue, it is clear that there is a need to take action to
ensure that the state will have sufficient resources to finance future
transportation projects, to maintain existing structures, and to keep pace with
the growing populace of Texas.86

IV. IMPROVING THE STATE'S TRANSPORTATION INFRASTRUCTURE

An act establishing the legislative groundwork for improving the state's
transportation infrastructure was passed on June 1, 2003 .87 The act dealt with
"the construction, acquisition, financing, maintenance, management, operation,
ownership, and control of transportation facilities and the progress,
improvement, policing, and safety of transportation in the state."88 Article I
of the act deals specifically with the TTC, 89 and Article II deals with Regional
Mobility Authorities.9"

A. The Trans-Texas Corridor

Under the act, the commission is commanded to designate facilities 9' and
select the routes for the TTC.92 There are several criteria that the commission
is instructed to consider when it selects a route for a section of the TTC:
"(1) current and projected traffic patterns; (2) the safety of motorists;
(3) potential risks to persons from spills or accidents of any kind;

81. CorridorWatch.org, Issues-Concerns: Homeland Security, http://www.corridorwatch.org/ttc/
cw-i-homeland.htm (last visited Nov. 14, 2006).

82. Id.
83. See discussion supra Part I.
84, See discussion supra Part 1.
85. See discussion supra Part [H.
86. See supra notes 9-18 and accompanying text.
87. See TEX. TRANSP. CODE ANN. § 227.001 (Vernon Supp. 2006).
88, Act of June 1, 2003, 78th Leg., R.S., ch. 1325, 2003 Tex. Gen. Laws 4880, 4884.
89. See id.
90. See id. at 4894.
91. "Facilities" are defined as "(A) a state highway; (B) a turnpike; (C) a freight or passenger

railroad, including a commuter railroad, intercity railroad, and high-speed railroad; (D) a public utility
facility; or (E) any structure that is reasonably necessary for the effective operation of a method of
transportation, including any intermodal transfer or staging area, weigh station, inspection station, rest area,
service station, restaurant, train or bus station, warehouse, freight interchange, switching yard, maintenance
yard, and pipeline pumping station." § 227.001(4).

92. § 227.012.
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(4) environmental effects, including the effect on air quality; (5) current and
projected economic development; (6) the current and projected need for
additional transportation options; and (7) system connectivity." '93 To
encourage public participation before designating a route, TxDOT must hold
a minimum of one public meeting in every county through which the route is
expected to pass.' Also, the commission is given broad discretion to specify
the location of facilities and to coordinate the construction of public utility
facilities95 as well as other facilities on the TTC.96

In terms of constructing the actual Corridor, TxDOT is permitted to
construct or operate facilities that are part of the TTC or authorize a
government or private entity to do SO. 9 7 Governmental entities, however, are
only permitted to operate or construct facilities that are within the geographic
area where they are authorized to function.98 Under the act, TxDOT is given
the power to grant or deny access to the TTC provided it does not
unreasonably discriminate against parties that use or would use the facilities. 99

The department, however, must grant reasonable access to the Corridor to
owners of public utility facilities located on the TTC so they may manage their
facilities.' 0 Although the department has authority under the act to "construct
or contract for the construction of public utility facilities," it is not permitted
to provide, directly or indirectly, "water, wastewater, natural gas, petroleum
pipeline, electric transmission, electric distribution, telecommunications,
information, or cable television services."''

The commission has the authority to establish the fees the department
imposes on persons and entities that use the Corridor. 0 2 The act gives the
commission a great deal of latitude in establishing those fees.1"3 Fees may be
established in any of the following ways: "as absolute amounts, as a
percentage of revenue, as a percentage of actual use or throughput, as a
designated portion or percentage of initial facility funding, or on any other
reasonable basis."'" The only restraint is a prohibition on prohibitive or

93. Id.
94. § 227.013.
95. A "public utility facility" is defined as "(A) a water, wastewater, natural gas, or petroleum

pipeline or associated equipment; (B) an electric transmission or distribution line or associated equipment;
or (C) telecommunications, information services, or cable television infrastructure or associated equipment,
including fiber optic cable, conduit, and wireless communications equipment." § 227.001(7).

96. § 227.015.
97. § 227.021-.023.
98. § 227.021(b).
99. § 227.02 1(c).

100. Id.

101. § 227.021(d).
102. § 227.081(b).
103. See id.
104. Id.
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discriminative fees. 5 The legislation, however, requires the commission to
consider a number of factors when setting the fee amounts:

(1) the acquisition cost of the property being used; (2) if applicable, the value
of the property being transported or of the service being offered; (3) any cost
to the department or to the public occasioned by the use, including
environmental effects; (4) comparable fees set by the competitive
marketplace; and (5) the desirable effects of full use of the Trans-Texas
Corridor on the state's economy and its residents." 6

There are certain instances where the department is prohibited from imposing
a fee on users of the TTC.' 7 One instance is when a public road is
presumptively removed for the TTC's use, and a facility was using the right
of way for certain purposes under the Utilities Code, Government Code, or
Water Code. 08 In this case, TxDOT may not require the owner of that facility
to pay a fee for using the Corridor as a replacement facility. 9 Also, the
department cannot charge a public utility facility for crossing the TTC or for
locating a facility on or along the TTC to provide services to customers as a
"provider of last resort."" 0 Nor may TxDOT require a fee of a public utility
facility for use of the TTC if that facility was in existence before the Corridor
or replaced a facility that was in existence before the Corridor."'

Besides use fees as a source of revenue, the department is authorized to
lease property within the TTC to any entity, public or private," 2 for up to fifty
years.' ' 3 The department is also permitted to grant a franchise to operate a
facility on the Corridor for no more than fifty years." 4 The department may
grant exclusive or nonexclusive licenses to access the Corridor, but an
exclusive license to use a highway on the TTC may not be granted." 5 The
legislature codified that "[p]roperty may be leased or a franchise or license
granted for any purpose, including use as a facility and use for unrelated
commercial, industrial, or agricultural purposes.""' 6 As consideration for a
franchise, lease, or license, the department can accept cash, installments,
payments based on throughput, interests in property-real or personal, or

105. 227.081(c).

106. § 227.081(d).
107. See infra notes 108-11 and accompanying text.

108. § 227.081(e)-(f).
109. § 227.081(e).
110. § 227.081(0.
111. Id.
112. See § 227.082.
113. See id.
114. § 227.082(b).
115. § 227.082(c).
116. § 227.082(d).
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intangible legal rights."7 All revenue received by TxDOT that is not
earmarked for another purpose by statute, contract, or by the Texas
Constitution is deposited in the State Highway Fund and can be used for any
authorized purpose."'

The final provision from the legislature under Article I of the act was to
authorize the commission to establish speed limits on the TTC." 9 Section
545.352 of the Transportation Code governs the speed limits for vehicles
traveling on Texas roadways other than the TTC.120 It provides that speeds in
excess of the established limitS12 ' are prima facie evidence that the speed is
unreasonable and unlawful. 22 Under the act, however, the commission is
authorized to establish speed limits on the TTC in excess of the prima facie
limits set by section 545.352 provided they are reasonable and safe. 123

B. Regional Mobility Authorities

The second means by which the act sought to hasten the resolution of the
state's traffic congestion was creating Regional Mobility Authorities (RMA
or Authority). 124 Simply put, a RMA is a political subdivision of the state
comprised of one or more counties authorized by order of the commission
upon the request of one or more counties to construct, maintain, and operate
transportation projects in a particular geographic region of the state. 2 5 RMAs
are governmental units, and the powers exercised by them in the
administration of transportation projects, as conferred by the act, are
considered to be "for the benefit of the people of the counties in which an
authority operates and of the people of this state, for the increase of their
commerce and prosperity, and for the improvement of their health, living
conditions, and public safety; and an essential governmental function of the
state.'

1 26

Pursuant to the act, RMAs have the power to adopt rules to regulate their
affairs; plan and carryout transportation projects; acquire and manage
property; contract with governmental entities in the United States or Mexico;
and apply for, receive, and spend things of value (e.g., loans, gifts,

117. § 227.082(e).
118. § 227.083.
119. Id.
120. See § 545.352.
121. Unless a hazard requires a slower speed, the following speed limits are considered lawful for

passenger cars, motorcycles, and light trucks: 30 miles per hour (mph) on urban streets, 15 mph in an alley;
70 mph on numbered highways outside of urban districts during the day, 65 mph at night; 60 mph on
unnumbered highways outside of urban districts in the day, 55 mph at night. Id.

122. See id.
123. § 545.3531(c).
124. § 370.031.
125. See § 370.032-033.
126. § 370.032(c)(1).
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contributions, etc.) for any purpose provided for by the act, including
transportation projects.'27 RMAs may also construct or oversee the
construction of public utility facilities at any place within transportation
projects or request the removal or relocation of such a facility. 28 Included in
the powers of an RMA is the ability to "adopt and enforce rules" concerning
transportation projects, "including tolls, fares, or other user fees, speed and
weight limits, and traffic and other public safety rules."'29 If a RMA, however,
wants to adopt or enforce rules concerning speed limits within the
transportation project, it must consider the same factors that the department
considers when altering a speed limit. 30 The act includes an umbrella power
providing that an RMA can "perform any function not specified by this chapter
to promote or develop a transportation project in the authority's area of
jurisdiction" if requested by the commission to do so.'3 ' Like the department,
RMAs can enter into agreements (operating, service, and otherwise), licenses,
leases, and franchises with public or private entities concerning the party's use
of the transportation project.'32 RMAs are also authorized to borrow money
from the State Infrastructure Bank'33 by entering into loans or other
agreements.'34 A RMA, however, "may not apply for federal highway or rail
funds without the approval of the department."'35

An important power given to the commission with respect to RMAs is the
power to convert portions of the free state highway system into turnpike
projects'36 and to transfer those portions to a RMA."' However, in order to do
so, certain conditions must be met:

127. See § 370.033.
128. Id.
129. § 370.033(12).
130. Id.
131. § 370.033(c).
132. Id.
133. See discussion Part V.B.
134. See § 370.003.
135. See § 370.0030).
136. In addition, the act provides that the commission may also transfer a turnpike project that

already exists as part of the state's free highway system to an RMA, regardless of whether the project was
previously tolled. § 370.035. A "turnpike project" is defined as:

a highway of any number of lanes, with or without grade separations, owned or operated by an
authority under this chapter and any improvement, extension, or expansion of that highway,
including: (A) an improvement to relieve traffic congestion or promote safety; (B) a bridge,
tunnel, overpass, underpass, interchange, service road, ramp, entrance plaza, approach, or
tollhouse; (C) an administration, storage, or other building the authority considers necessary for
the operation of a turnpike project; (D) a parking area or structure, rest stop, park, and other
improvement or amenity the authority considers necessary, useful, or beneficial for the operation
of a turnpike project; and (E) a property right, easement, or interest the authority acquires to
construct or operate the turnpike project.

§ 370.001(15).
137. See § 370.035.
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(1) the commission [must determine] that the proposed transfer is an integral
part of the region's overall plan to improve mobility in the region; (2) the
commission [must determine] that the public has a reasonable alternative
route on nontoll roads; (3) the [RMA must agree] to assume all liability and
responsibility for the maintenance and operation of the turnpike project on its
transfer; and (4) [the transfer must be] approved by the governor. 38

The Authority is required to "reimburse the commission for the cost'39 of a
transferred turnpike project unless the commission determines that the transfer
will result in a substantial net benefit to the state, the department, and the
traveling public that equals or exceeds that cost.' 140  The commission may
remove the transferred segment from the state highway system.' 4' After a
transfer, the commission is not liable for the operation or maintenance of the
turnpike project.142

Before a transfer, the commission must provide interested persons the
opportunity to speak about the proposed transfer at a public hearing. "Notice
of the hearing must be published in the Texas Register, one or more
newspapers of general circulation in the counties in which the turnpike project
is located, and a newspaper, if any, published in the counties of the applicable
authority.

' 14
1

The commission is not the only party capable of transferring turnpike
projects,'" and turnpikes are not the only type of projects that are
transferable. 45 If needed, an Authority may transfer a bonded turnpike project
to the department. 46 Again, the Authority must follow some conditions.'47

The commission must agree to the transfer. 148 Also, the commission must

138. § 370.035(b).
139. When determining the "cost" of a turnpike project, the commission-pursuant to the act- must:
(1) include the total amount spent by the department for the original construction of the turnpike
project, including the costs associated with the preliminary engineering and design engineering
for plans, specifications, and estimates, the acquisition of necessary rights-of-way, and actual
construction of the turnpike project and all necessary appurtenant facilities; and (2) consider the
anticipated future costs of expanding, improving, maintaining, operating, or extending the
turnpike project to be incurred by the authority and not by the department if the turnpike project
is transferred.

§ 370.035(c).
140. § 370.035(b).
141. § 370.035(d).
142. Id.
143. § 284.011(e).
144. See infra notes 147-53 and accompanying text.
145. The commission is also authorized to transfer ferries that connect state highways to an Authority

as long as the Authority approves the transfer and agrees to assume total liability and responsibility for the
ferry upon its transfer. § 370.037(a).

146. Id.
147. See § 370.037.
148. § 370.037(a)(2)(A).
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assume, under certain conditions,149 the outstanding bonded indebtedness. 5 '
If the commission agrees to the transfer and all other conditions have been
met, the Authority must transfer the turnpike project, as well as any real
property acquired for the purpose of constructing or operating the project, to
the department. 5 ' At that point, the commission must designate the project as
part of the state highway system and the RMA has no more liability or
responsibility for the operation or maintenance of that project.152

One additional provision exists that is of particular importance,'5 3 since
it relates directly to TTC projects.'54 If the commission requests a RMA "to
participate in the development of a transportation project that has been
designated as part of the Trans-Texas Corridor," the Authority will have "all
powers of the department related to the development of Trans-Texas Corridor
projects" in addition to the powers previously discussed.'55

1. Too Much Power, Too Little Restraint?

The Texas Legislature provided that RMAs would not be "directly
accountable to the people of Texas."' 15 6 Both the creation of RMAs and board
member or staff selection do not require voter approval."' Also, voter
approval is not required for the selection and funding of RMA toll projects or
for conversion.'58 As mentioned previously, RMAs have a plethora of
powers. "9 Among them are the powers to issue revenue bonds, set toll rates,
and establish a taxing district (in conjunction with the appropriate taxing
entity) to aid the financing of transportation projects. 160 The legislature also
authorized the commission to convert free segments of the state highway
system to toll roads and convey them to RMAs. 161 One of the most important

149. The commission may only assume the indebtedness if it is not prohibited by the agreement
securing the bonds issued by the commission for a different project, does not keep the commission from
keeping its covenants under existing agreements, and does not cause a rating agency to lower the rating of
the commission's outstanding obligations. Id.

150. § 370.037(a)(2)(B).
151. See § 370.037.
152. See id.
153. There are a host of other provisions related to RMAs in the act that govern things such as

comprehensive development agreements, reports, and the structure of the governing body of RMAs, but
these provisions are beyond the scope of this comment. See generally id.

154. See infra note 156 and accompanying text.
155. § 370.316.
156. CAROLE KEETON STRAYHORN, COMPTROLLER OF PUBLIC ACCOUNTS, CENTRAL TEXAS

REGIONALMOBILITY AUTHORITY: ANEED FOR AHIGHER STANDARD (2005), http://www.window.state.tx.us

/specialrpt/ctrma05/intro.html (last visited Nov. 14, 2006) [hereinafter Higher Standard].
157. See id.

158. See id. See also supra notes 137-42 and accompanying text for discussion on "conversion."

159. See discussion Part IV.B.

160. See Higher Standard, supra note 156.

161. See id.



MEETING TEXAS INFRASTRUCTURE NEEDS

powers granted to RMAs is the power of eminent domain.162 Under these
powers, RMAs have the same powers as TxDOT to build roads; the only
exception is that RMA projects must be consistent with state and local
transportation plans.'63

The commission approved the creation of the Central Texas Regional
Mobility Authority (CTRMA), the state's first RMA, in October of 2002."6'
In September of 2004, state and local officials asked the comptroller's office
to review the management and operations of the CTRMA. During the review,
the Authority was working on its first project, entitled U.S. 183-A, a toll road
north of Austin in Williamson County.'6 5 U.S. 183-A involves hundreds of
millions of dollars from public coffers."6 There are few, if any, government
entities in America that have ever undertaken a project of this size with so little
public supervision.'67

In her special report, Comptroller Strayhom pointed out a number of
problems with the way in which the CTRMA was handling the toll road
project. 168 One of the first things noted was that, in essence, only private
contractors were responsible for the project. 69 The General Engineering
Consultant (GEC), also the prime contractor on the project, hired
subcontractors who had enduring relationships with the officials responsible
for regional transportation policies in Travis and Williamson Counties, which
is a conflict of interest. 170 Apparently, the CTRMA was also in operation for
two years before it adopted an operating budget.'7' Strayhorn concluded that
the Authority was "not exercising effective control over its contractors."'72

Those performing the review found that until November of 2004, the CTRMA,
which was managing a project worth millions of dollars, had only one full-
time employee.'73 Furthermore, even though the CTRMA dispensed contracts
worth millions of dollars, it did not employ a contract manager. 174 The
performance of the CTRMA in managing the U.S. 183-A toll road project left
something to be desired.

Strayhom's report contained a number of "recommendations that would
build public confidence in [the] CTRMA and help all RMAs fulfill their
mission of providing transportation resources quickly and efficiently, with

162. See id.
163. See id.
164. See id.
165. See id.
166. See id.
167. See id.
168. See id.
169. See id.
170. See id.
171. See id.
172. Id.
173. See id.
174. See id.
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maximum accountability to the public." '175 Many of the recommendations
centered on changes in state law that would make certain every RMA is
accountable to taxpayers.1 76 Other recommendations identified improvements
that should be made to RMA business practices as evidenced by the poor
business practices of the CTRMA. 177

Strayhom's recommendations included the following ideas. The law
should prohibit TxDOT from conditioning allocations from the Texas Mobility
Fund on "the inclusion of toll roads in regional road plans."'78 RMAs should
be made more accountable to the public by granting elected officials oversight
of the authorities' operations. 179 Strayhom suggested that the legislature
require the following: "commissioners court approval of any toll road project
that will be built or operated by a RMA in the court's jurisdiction;"
commissioners courts appointment of all RMA board members, including the
board's chair; and commissioners courts allowance of "counties establishing
RMAs to remove any board member, including the board's chair.' 80 In
addition, she recommended that RMAs "[e]mploy a professional contract
management officer to ensure that its contractors and subcontractors comply
fully with the terms and conditions of their contracts[,]" and "[a]dopt contract
procedures to ensure that its contractors and subcontractors receive contracts
based entirely on published specifications."' '

Although the CTRMA was not the model Authority, RMAs have the
potential to fulfill the purposes for which they were created-to provide
transportation resources quickly and efficiently and to hasten the decongestion
of Texas roadways. 182 The Corridor is another means to that end; but to build
it, there must be a way to finance it.

V. FINANCING THE TRANS-TEXAS CORRIDOR: LEGISLATIVE BACKGROUND

Section 227.061 of the Transportation Code permits TxDOT to use "any
available source of funding" for constructing, operating, and acquiring
property for the TTC.'83 The statute lists nine sources of funding available to
the department: the State Highway Fund, "a fee," proceeds of a bond,
"proceeds of an obligation secured by the Texas Mobility Fund," donations,
private investments, the state infrastructure bank, governmental entities, and

175. Id.
176. See id.

177. See id.

178. Id.

179. See id.
180. Id.
181. Id.

182. See Act of June 1, 2003, 78th Leg., R.S., ch. 1325, § 2.01, 2003 Tex. Gen. Laws 4894; see also
supra note 173 and accompanying text.

183. See TEX. TRANSp. CODE ANN. § 227.061 (Vernon Supp. 2006).
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the federal government."8 The following is a brief legislative background of
three of the nine sources of funding available to TxDOT to finance the TTC:
the State Highway Fund, the state infrastructure bank, and the Texas Mobility
Fund.185 The remaining six sources are more common sources of funding and
require little or no explanation. 86

A. The State Highway Fund

"The commission governs the Texas Department of Transportation.
The commission is responsible for planning and making policies for the
location, construction, and maintenance of a comprehensive system of
highways and public roads, and has discretion to designate or remove sections
of the highway system. '8 In order to assist the commission in carrying out this
legislative mandate, the Texas Constitution requires that all revenue generated
by motor vehicle registration fees and motor fuel taxes be used solely for
constructing and maintaining public roadways and for other designated
purposes.8 9 With certain exceptions, the commission and TxDOT are required
to deposit all revenue collected from vehicle registration fees into the state
treasury to the credit of the State Highway Fund. 90 The commission is
authorized to use money from registration fees to maintain state highways, but
is not authorized to use it for any other purpose.' 9' The commission, however,
is allowed to transfer a sufficient amount of money from the fund to match
federal aid for state roads'92 if the commission is without sufficient funds from
other sources. 193 It is the responsibility of the legislature to appropriate money
for the operation and maintenance expenses of the department and to

184. See id.
185. See discussion Parts V.A-C.
186. See § 227.061.
187. § 201.201.
188. See § 201.103(a)-(b).
189. See TEX. CONST. art. VIII, § 7-a.
190. See § 502.051.
191. See § 202.002(a).
192. The financing of state roadways can be accomplished via federal aid if certain conditions are

met.
The Federal-Aid Highway Act provides for federal aid in the construction of state highways
forming part of the National Highway System, system of nationally-important highways which
includes... a variety of highways which are not part of the Interstate System, but which have
been determined by Congress to be of national importance and value.

Under the Act, the federal government bears a specified percentage of the cost of a
highway construction project subject to the provisions of the Act which has been approved by
the Secretary of Transportation, the percentage, generally, being 90% in the case of projects
affecting highways on the Interstate System, 80% in the case of projects affecting other
highways in the National Highway System, and 100% with respect to certain specified
construction projects, which are generally safety-related.

43 TEx. JUR. 3D Highways and Other Public Ways § 220 (2002).

193. See § 202.002(b).

2007]



214 TEXAS TECH ADMNISTRATIVELAWJOURNAL [Vol. 8:195

determine the number of employees for the department and their
compensation. 9 4 All money authorized to be appropriated for the operation
of the department must come from the State Highway Fund. 95 The
commission can then use "the amount remaining in the fund for the
furtherance of public road construction and for establishing a system of state
highways."' 96

Whether a certain expense does or does not qualify as a maintenance or
operational expense is not always clear. 97 On several occasions, TxDOT
personnel have requested an opinion of the attorney general on whether
particular items or programs could be paid for with money from the State
Highway Fund. 198

In 1964, article 6673 of Vernon's Civil Statutes stated the law governing
the use of the State Highway Fund as follows:

The Commission is authorized to take over and maintain the various [s]tate
[h]ighways in Texas.... The Commission shall use the automobile
registration fees in the State Highway Fund for the maintenance of such
highways, and shall divert the same to no other use unless the Commission
shall be without sufficient funds from other sources to meet [f]ederal aid to
roads in Texas, and in such case the Commission is authorized by resolution
to transfer a sufficient amount from such fund to match said [f]ederal aid.'99

In that year, 1964, the state highway engineer requested an opinion from the
attorney general's office to determine whether money from the State Highway
Fund could be used to construct, transport, and staff leading sports and
vacation spots throughout the nation. °° The attorney general, referencing the
above statute, made reference to a 1939 attorney general opinion, which stated,
"[t]his article prohibits the diversion of any of the auto registration fees in the
Highway Fund to any use except for the maintenance of the highways."2 1 The
attorney general concluded that the Texas Constitution and various civil
statutes designated the programs for which [h]ighway [f]unds may be

194. See § 201.002(a)(1)-(3).
195. See § 201.002(c).
196. Id.
197. See discussion infra note 198 and accompanying text.

198. See discussion infra notes 199-203 and accompanying text.
199. TEX. REV. CIV. STAT. ANN. art. 6673 (Vernon Supp. 1997) (re-codified as TEX. TRANSP. CODE

ANN. § 202.002 (Vernon 1999)). The statute states in its entirety:
(a) The commission shall use automobile registration fees in the state highway fund to maintain
state highways and may not divert funds from automobile registration fees for another use. (b)
Notwithstanding Subsection (a), if the commission is without sufficient funds from other sources
to match the federal aid for roads in the state, the commission may by resolution transfer a
sufficient amount from the state highway fund to match the federal aid.

Id.
200. See Op. Tex. Att'y Gen. No. C-260 (1964).
201. Id. (quoting Op. Tex. Att'y Gen. No. 0-420 (1939)).
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expended and none of those "provisions allow expenditure of [h]ighway
[f]unds for the purpose of constructing a travel exhibit and transporting and
staffing same at the leading sports and vacation shows throughout the
nation.

,2 02

In contrast, a previous attorney general issued an opinion in 1940 which
provided that "[t]he Highway Department may maintain its membership in the
American Association of State Highway Officials, and membership fees are
properly payable from State Highway Fund appropriated by the legislature in
departmental appropriation bill."2 3

B. The State Infrastructure Bank

The state infrastructure bank (the bank) is another key legislative
component in the statutory scheme of financing transportation projects:

The state infrastructure bank is an account in the State Highway Fund. It is
administered by the Commission. Federal funds received by the state under
the federal act, matching state funds in an amount required by that act,
proceeds from bonds issued to provide revenue for the bank, money saved as
a result of contracting with a private entity for maintenance and repair
services for department vehicles, secondary funds, and other money received
by the state that is eligible for deposit in the bank may be deposited into the
bank and used only for the statutory purposes of the bank. The commission
is mandated to use money deposited in the bank to encourage public and
private investment in transportation facilities, including facilities that
contribute to the multimodal and intermodal transportation capabilities of the
state and to develop financing techniques designed to expand the availability
of funding for transportation projects and to reduce direct state costs,
maximize private and local participation in financing projects, and improve
the efficiency of the state transportation system.21

To further the purposes of the bank, the commission has discretion to use the
money deposited in the bank to:

Provide financial assistance to a public or private entity ... (1) to extend
credit by direct loan; (2) provide credit enhancements; (3) serve as a capital
reserve for bond or debt instrument financing; (4) subsidize interest rates;
(5) insure the issuance of a letter of credit or credit instrument; (6) finance a
purchase or lease agreement in connection with a transit project; (7) provide
security for bonds and other debt instruments; or (8) provide methods of

202. See id.
203. § 202.002 (summarizing Op. Tex. Att'y Gen. No. 0-1903 (1940)).
204. 43 Trx. JUR. 3D Highways and Other Public Ways § 214 (2004). See also §§ 222.071-.073,
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leveraging money that have been approved by the United States secretary of
transportation and relate to the project for which the assistance is provided."'5

For a private entity to receive financial assistance from the bank, the transit
project must be one that is for "transportation services or facilities that provide
a demonstrated public benefit" or that "is constructed or operated in
cooperation with a state agency or political subdivision in accordance with an
agreement. '206 Whether given to a public or private entity, financial assistance
is limited to projects that are in accord with metropolitan planning
organization plans.207

C. The Texas Mobility Fund

The purpose of the legislature in enacting the Texas Mobility Fund (the
Fund) in 2001 was twofold: first, it was "[t]o accelerate needed transportation
improvements statewide to reduce congestion, improve safety and expand
economic development," and, second, it was "[t]o maximize the effectiveness
of limited transportation dollars."20 ' The Fund is held by the comptroller, but
the commission administers the Fund through TxDOT.2° Under the act, the
commission is permitted to issue obligations 21 on behalf of the state and enter
into related credit agreements."' Obligations are to be secured by a lien on the
money in the Fund, in whole or in part, and are to be payable from the same.212

There are a number of purposes for which an obligation may be issued:

(1) to pay all or [p]art of the costs of constructing, reconstructing, acquiring,
and expanding state highways... ; (2) to provide... payment of part of the
costs of constructing and providing publicly owned toll roads and other
public transportation projects ... ; (3) to create debt service reserve; (4) to
pay interest on obligations for a period of not longer than two years; (5) to
refund or cancel outstanding obligations; and (6) to pay the commission's
costs of issuance.21 3

205. § 222.074(a).
206. § 222.074(b).
207. See § 222.074.
208. TEx. DEP'T OF TRANSP., TExAS MOBILITY FUND: PROPOSED STRATEGIC PLAN, http://www.dot.

state.tx.us/txdotnews/txmobilfundplan.htm (last visited January 5,2006) (hereinafter Mobility Fund].
209. § 201.942.
210. "Obligations" are defined as "bonds, notes, and other public securities." Id. at § 201.941. The

obligations may be long-term, short-term, or both, but "[tihe latest scheduled maturity.., of obligations
may not exceed 30 years." Id. at § 201.943(a).

211. § 201.943(b).
212. Id.
213. § 201.943(d).
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Deposits of designated or appropriated state revenue to the Fund are made
annually pursuant to the Texas Constitution.214 Money in the Fund, for
purposes of investment, may be used in the same manner as money in the State
Highway Fund may be used.2"5

The legislature prohibited the commission from issuing obligations under
the act before a strategic plan was implemented by TxDOT outlining the
proposed uses of the money and the benefits the state would receive from
using the money in the Fund.216

1. Proposed Strategic Plan for the Texas Mobility Fund

Under the strategic plan proposed by TxDOT, the commission will set
aside part of the bond proceeds for bond sales expenses and certain other
developmental costs. 217 Two-thirds of the remaining bond proceeds will be
dedicated to tolled/leveraged mobility projects in the state's eight largest
metropolitan areas:

(a) Austin, coordinated by Capital Area Metropolitan Planning
Organization;

(b) Corpus Christi, coordinated by Corpus Christi Metropolitan
Planning Organization

(c) El Paso, coordinated by El Paso Metropolitan Planning
Organization

(d) McAllen, coordinated by Hidalgo County Metropolitan
Planning Organization

(e) Houston-Galveston, coordinated by Houston-Galveston Area
Council

(f) Lubbock, coordinated by Lubbock Metropolitan Planning
Organization

(g) Dallas-Fort Worth, coordinated by North Central Texas
Council of Governments

(h) San Antonio, coordinated by San Antonio-Bexar County
Metropolitan Planning Organization.18

The bond proceeds must be used to leverage other sources of revenue in
an effort to hasten mobility projects identified in each of the metropolitan
areas' mobility plans, which were due to TxDOT by October 1, 2004.219

214. § 201.945.
215. § 201.946(a).
216. § 201.947.
217. See Mobility Fund, supra note 208.
218. See id.
219. See id.
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Mobility projects are defined by the plan as "those that measurably reduce
congestion such as new roadway capacity or public transportation projects. ' '220

The eight metropolitan areas are allowed to make use of the bond proceeds for
tolled/leveraged mobility projects. 22' After three years, if metropolitan areas
exist that have committed all of their allocations in the pursuit of developing
tolled/leveraged mobility projects, but still need other tolled/leveraged
mobility projects, they may utilize uncommitted allocations.222 The
commission aims to promote the development of tolled/leveraged mobility
projects by encouraging metropolitan areas to use the bond proceeds "to
maximize the effectiveness of limited transportation dollars." '223 The
commission believes that maximizing the Fund's bond proceeds is in the best
interest of the state. 224 Finally, "[t]he remaining one-third of the bond
proceeds will be used to fund mobility projects in small urban areas and for
statewide connectivity. 2 25 In selecting these mobility projects, the
commission will consider factors such as "tolling/leveraging, system
connectivity, safety, and economic development., 226 If the metropolitan areas'
project needs exceed the initial allocation, the commission is permitted to
allocate some of the bond proceeds dedicated to small urban areas and
statewide connectivity to be used for the metropolitan areas.227 Finally, all
projects must be approved by the commission.228

VI. CONCLUSION

The existing transportation infrastructure in Texas is insufficient to
support the projected growth of the state's population for the coming years.
Federal funds, fuel taxes, and other fees are inadequate by themselves to
finance all of the transportation projects that the state must undertake to keep
up with the burgeoning population while maintaining existing structures.

One of the most important projects today is the improvement of the
interstate system, which has outlasted its intended usefulness by twenty years.
TxDOT's plan to implement the TTC reflects the state's intent to brighten the
future of its economy by improving the transportation infrastructure. Some
citizens believe the TTC may not be the correct solution; however, the Texas
Legislature has already enacted legislation that not only made it possible, but
has started the ball rolling. Included in that legislation is the groundwork for
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the TTC itself and RMAs, as well as legislation that provided innovative ways
for Texas to finance the Corridor and thereby expedite the decongestion of
Texas roadways. With a little luck, all of this will help Texas keep moving.

by Clinton R. Snow




