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I. INTRODUCTION

In Texas, the Texas State Board of Dental Examiners (board),' the Dental
Practice Act,2 and other statutes regulate the practice of dentistry. The board
is the regulatory agency charged with protecting the dental health and safety
of the public. To fulfill its purpose, the board has granted significant authority
to regulate the practice of dentistry by creating programs to "[e]nsure that only
qualified persons are licensed to provide dental care' 3 and "that violators of
law and rules regulating dentistry are appropriately sanctioned."4

To accomplish this, the board has the unfettered authority to "establish
standards of dental practice," 5 "[i]nterpret ... the Dental Practice Act and
other statutes relating to the practice of dentistry, and . . . [promulgate and
enforce] rules, as necessary to protect the public health and safety."6 This
bastion of power and authority creates the voluminous and often ambiguous
litany of mandatory requirements and obligations that regulate, or dictate, the
practice of dentistry.

Part I of this article discusses the requirements necessary for board
membership as well as the board's powers and duties. Part II provides an
overview of the requirements for licensure and mandatory practice provisions
established by the board. Part III examines the procedures governing
grievances, complaint investigations, and sanctions. Part V discusses the
penalty provisions under both the board rules and the Texas Occupations
Code. The scope of this article is limited to the regulation of dentists and will
not address regulation of dental assistants, dental hygienists, or dental
laboratories.

II. TEXAS STATE BOARD OF DENTAL EXAMINERS

In 1897, the Texas Legislature provided for the licensure of dentists.
"[D]istrict judges were empowered to appoint a [b]oard for their districts

1. 22 TEX. ADMIN. CODE § 100.1 (West 2006).
2. TEx. OCC. CODE ANN. §§ 251-65 (Vernon 2004).
3. 22 TEX. ADMIN. CODE § 100.2(a)(1).
4. § 100.2(a)(2).
5. § 100.2(b)(1).
6. § 100.2(b)(2).
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consisting of three practicing dentists living in the district. In 1911, the
legislature created a board of examiners which consisted of six practicing
[Texas] dentists to serve the entire state."7 Since that time, the number of
members on the board has grown.'

A. Board Membership

Today, "[t]he State Board of Dental Examiners consists of [fifteen]
members appointed by the governor with the advice and consent of the
senate." 9 The membership is composed of "eight reputable dentist members
who reside in [Texas] and have been actively engaged in the practice of
dentistry for at least the five years preceding [their] appointment;"'' "two
reputable dental hygienist members who reside in this state and have been
actively engaged in the practice of dental hygiene for at least the five years
preceding [their] appointment;"" and five members representing the overall
community." The governor, in making appointments, must "attempt to
appoint members of different minority groups, including females, African
Americans, Hispanic Americans, Native Americans, and Asian Americans.' ' 3

The Texas Occupations Code, section 252.002, sets forth conditions that,
if applicable, will prevent a person from serving on the board. Specifically,
a dentist is not eligible for membership on the board for any of the following
reasons: his "license to practice dentistry ... has been revoked by the board
for a violation of a statute of this state relating to the practice of dentistry"
unless a court order overturned that revocation; 4 he "is an adverse party in
civil litigation against the board;"'5 or he is a member or has a financial
interest in any dental, dental hygiene, or medical school. 6

A person is not eligible for appointment if that person or his spouse: "is
registered, certified, or licensed by an occupational regulatory agency in the
field of healthcare;' 7 "is employed by or participates in the management of a
business entity or other organization regulated by or receiving money from the
board;"" or "owns or controls, directly or indirectly, more than a [ten] percent

7. Texas State Board of Dental Examiners, Mission, Philosophy & History: About the Dental
Board, http://www.tsbde.state.tx.us/index.php?option=com-content&task=view&id=73&temid=40 (last
visited Mar. 23, 2007) [hereinafter Dental Board].

8. Id.; see TEx. Occ. CODE ANN. § 252.001(a) (Vernon 2004).
9. § 252.001(a).

10. § 252.001(c).
11. § 252.001(a)(2).
12. § 252.001(a)(3).
13. § 252.001(c).
14. § 252.002(a)(1).
15. § 252.002(a)(2).
16. § 252.002(b)(2).
17. § 252.002(d)(1).
18. § 252.002(d)(2).



224 TEXAS TECHADMINISTRATIVE LAWJOURNAL [Vol. 8:221

interest in . . .business[es] . . .regulated by or receiving money from the
board. 9 Furthermore, employment by a board member bars eligibility."0

All members of the board have the same powers and privileges, "except
that only dentist members may participate in the decision to pass or fail an
applicant... during the clinical portion of the board examinations," 2' and the
"presiding officer of the board... must be a dentist. "22 "Members of the board
serve staggered six-year terms" with each member serving only one term. 3

"[O]ne-third of the [members' terms] expire February 1 of each odd-numbered
year."

24

B. Board's Purpose

The board safeguards the health and safety of Texas residents by creating
programs to guarantee that only qualified persons will be licensed to provide
dental care25 and that any practitioner violating dentistry regulations will be
appropriately sanctioned.26 The board, as the regulatory authority for dentistry
in Texas, performs the following functions: "[e]stablish standards of dental
practice and regulate the practice of dentistry;' 27 "[i]nterpret and enforce the
Dental Practice Act and other statutes relating to the practice of dentistry, and
implement the Act's intent through the promulgation and enforcement of
rules; '2 "[r]eceive complaints and investigate possible violations of the Dental
Practice Act... and board rules; '29 "[d]iscipline licensees for violations of the
Dental Practice Act... and board rules through appropriate legal action; 30

"[i]nvestigate infection control ... and enforce rules to control the spread of
infection in the practice of dentistry as necessary to protect the public;"'3'

"adopt and enforce rules... [restricting] advertising relating to the practice of
dentistry; '

,
32 and "[a]dopt rules to prohibit a dentist from engaging in contracts

that allow a person who is not a dentist to... interfere with the exercise of the
dentist's independent professional judgment."33

19. § 252.002(d)(3).

20. § 252.002(d)(5).

21. § 252.005.

22. § 252.006(b).
23. § 252.004(a), (b).
24. § 252.004(a).
25. 22 TEx. ADMIN. CODE § 100.2(a)(1) (West 2006).

26. § 100.2(a)(2).
27. § 100.2(b)(1).
28. § 100.2(b)(2).

29. § 100.2(b)(3).

30. § 100.2(b)(4).

31. § 100.2(b)(5).

32. § 100.2(b)(6).

33. § 100.2(b)(7).
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The [State Board of Dental Examiners] is divided into five principal program
functions-Executive, Administrative, Licensing and Examinations,
Enforcement, and Legal... There are [twenty-eight] employees: Executive
Director, Assistant to the Executive Director, Director of Licensing and
Examinations ([four] staff persons); Director of Administration, Finance[,]
and Personnel ([one] staff person); Director of Enforcement ([ten] staff
persons, including [eight] investigators, [two] based in Austin, [two] in
Houston and [one each in] Fort Worth, Dallas[,] Huntsville[,] and San
Antonio)[,] and General Counsel ([six] staff persons, including [four]
lawyers) and a Systems Analyst.34

In conjunction with the power to regulate the practice of dentistry, board
members and employees are given statutory protection from civil liability in
performing their duties. Section 254.008 of the Texas Occupation Code
provides:

In the absence of fraud, conspiracy, or malice, a member of the board, a full-
time or part-time employee of the board,... a witness called to testify by the
board, or a consultant or hearing officer appointed by the board is not liable
or subject to suit in a civil action for any damage caused by the person for an
investigation.... recommendation .... finding, order, or award made in the
performance of the person's official duties.35

HI. REGULATORY REQUIREMENTS

"A person may not practice or offer to practice dentistry or dental surgery
or represent that the person practices dentistry unless the person holds a license
issued" by the Board of Dental Examiners.36 The statute broadly defines the
practice of dentistry in terms of education and scope of services available and
provided.37 However, according to the Dental Practice Act, a person does not
practice dentistry if that person is any of the following: a faculty member of
a dental school in which the members perform services solely for the school's
benefit;38 a student at a dental school who performs dental services without
pay, except for the cost of materials, and is under the direct supervision of a
faculty member;39 a person "who performs laboratory work only on inert
matter;04 or a licensed physician who does not represent that he is a dentist
but extracts teeth or applies pain relief as a part of his practice.41

34. Id.; see Dental Board, supra note 7.
35. TEx. Occ. CODE ANN. § 254.008(a) (Vernon 2004).
36. § 256.001.
37. See § 251.003.
38. § 251.004(a)(1).
39. § 251.004(a)(2).
40. § 251.004(a)(3)(A).
41. § 251.004(a)(4).
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A. Requirements for Licensure

The Dental Practice Act and the board rules both contain minimum
qualifications a person must possess before he or she can apply for a dental
license. The applicant must: be at least twenty-one years old;42 be of good
moral character43 "demonstrated by... personal, academic and occupational
behaviors which... indicate honesty, accountability, trustworthiness,
reliability, and integrity;" "present proof of... graduation from a dental
school accredited by the Commission on Dental Accreditation of the American
Dental Association' '5 or from a non-accredited school with the successful
completion of at least two years of specialty training in an approved program;46

pay an application fee;47 and pass an examination required by the board.4"
In addition to the requirements of the Dental Practice Act for licensure,

the board rules also require that each applicant present proof that the he or she

[h]as taken and passed the examination for dentists in its entirety given by the
American Dental Association Joint Commission on National Dental
Examinations; and, [h]as taken and passed in its entirety the appropriate
general dentistry clinical examination administered by a regional examining
board designated by the [State Board of Dental Examiners].49

The applicant must also demonstrate that he or she has "successfully
completed a current course in basic life support"5 ° and has "taken and passed
the jurisprudence examination administered by the [b]oard or an entity
designated by the [b]oard within one year immediately prior to application."'"

Furthermore, in addition to licensure by examination, the board rules also
permit licensure by specialty examination 2 and licensure by credentials.53

Applicants for licensure by specialty examination must be "currently licensed
as a dentist in good standing in another state" and must have successfully
completed a "general dentistry clinical examination administered by another
state or regional testing service. '" 4 Applicants must present evidence that they
have passed a specialty examination given by a regional examining board, as

42. § 256.002.
43. Id.
44. 22 TEX. ADMIN. CODE § 101.1(c)(2) (West 2006).
45. TEx. Occ. CODE ANN. § 256.002(a)(3XA).
46. § 256.002(a)(3)(B).
47. § 256.002(b)(2).

48. § 256.002(b)(3).
49. 22 TEx. ADMIN. CODE § 101.2(a)(2)-(3).

50. § 101.1(c)(3).

51. § 101.1(c)(4).

52. § 101.2(c).
53. § 101.3.
54. § 101.2(c)(1).
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designated by the Texas State Board." Applicants must also demonstrate that
they have completed training in an accredited program for an American Dental
Association-approved specialty,"6 or that they have completed training in an
area that is currently or was previously certified as "Board Eligible" by an
American Dental Association-approved specialty board.57

In addition to meeting the qualifications for a new applicant, an applicant
for licensure by credentials must present proof that he or she "[i]s currently
licensed and in good standing in another state, the District of Columbia, or a
territory of the United States that has licensing requirements that are
substantially equivalent to the requirements of the Texas Dental Practice
Act."58 The applicant must also demonstrate that he or she has practiced as a
dentist either "[f]or a minimum of three years out of the five years
immediately preceding application ... ; or [a]s a dental educator at a dental or
dental hygiene school.., for a minimum of five years immediately preceding
application. "59 The applicant must also meet the following requirements:

[be] endorsed by the state board of dentistry that has jurisdiction over the
applicant's current practice[;]60 not [be] the subject of a final or pending
disciplinary action in any jurisdiction in which the applicant is or has been
licensed;6 [pass] a national written examination relating to dentistry as
certified by the American Dental Association Joint Commission on National
Dental Examinations... ;62 [pass] a state or regional general dentistry clinical
examination;63 and... successfully [pass] background checks for criminal or
fraudulent activities, to include information from: the National Practitioner
Data Bank, the Healthcare Integrity and Protection Data Bank [and] the
AADE Clearinghouse for Disciplinary Action.'

B. Mandatory Practice Provisions

The scope of the board's regulatory power seems unending. The rules
and regulations promulgated by the board through its authority under the
Dental Practice Act comprise a voluminous collection of mandatory
requirements regulating the practice of dentistry. These requirements cover

55. § 101.2(c)(2).
56. § 101.2(c)(3)(A).
57. § 101.2(c)(3)(B).
58. § 101.3(a)(2).
59. § 101.3(a)(3)(A)-(B).
60. § 101.3(a)(4).
61. § 101.3(a)(5).
62. § 101.3(a)(6).
63. § 101.3(a)(7).
64. § 101.3(a)(8).
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minimum continuing education,65 the use of enteral conscious sedation,66

dental x-ray laboratories,67 delegation of duties,68 professional responsibility
requirements,69 sanitation and infection control,7" the use of anesthesia and
anesthetic agents, 7' minimum standards of care,7 2 recordkeeping,73 business
promotion,74 and contractual arrangements.75

1. Continuing Education

The Dental Practice Act requires that a license holder "complete at least
[twelve] hours of continuing education for each annual registration period to
renew the license for a subsequent annual period., 76 The Act authorized the
board to develop a mandatory continuing education program for licensed
dentists.77 The board, in implementing the Act's mandate, determined that all
continuing education "coursework must be either technical or scientific" and
must have "significant intellectual or practical content ... designed to directly
enhance the [dentist's] knowledge and skill in providing clinical care to the
individual patient., 78 In addition to the twelve hours of technical or scientific
courses, the board requires that each licensee "complete three ... hours of
approved coursework in jurisprudence every three... years., 79 The board also
determined that continuing education courses offered by certain entities will
meet the criteria for acceptable courses that include the technical or scientific
educational requirements.8 These entities include, but are not limited to, the
American Dental Association,81 the Academy of General Dentistry,82 the

65. § 113.2.
66. § 110.2.
67. § 113.2.
68. § 114.1.
69. § 108.1.
70. § 108.20.
71. § 108.31.
72. § 108.7.
73. § 108.8.
74. § 108.50.
75. § 108.70.
76. TEX. OCc. CODE ANN. § 257.005(a) (Vernon 2004).
77. Id.
78. 22 TEX. ADMIN. CODE § 104.1(2).

79. § 104.1(3).
(3) Effective January 1, 2005, through December 31, 2007, each licensee shall complete either
the jurisprudence assessment OR the three (3) hours of approved coursework in jurisprudence
every three (3) years in addition to the general [twelve] hour requirement.
(A) For purposes of this section, "jurisprudence" refers to the body of statutes and regulations
pertaining to and governing the licensee's practice, including relevant portions of the Texas
Occupations Code, and the rules enacted by the board.

§ 104.1(3)(A).
80. § 104.2.
81. § 104.2(2).
82. § 104.2(3).
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American Heart Association, 3 and certain specialty organizations which have
been approved by either the American Dental Association8 or the American
Medical Association. 5

Further, the board requires each dentist to produce written documentation
confirming that the dentist "successfully completed a current program or
course in cardiopulmonary resuscitation." 6 Each dentist is also required to
attest on the renewal application that he has completed the mandatory
requirements.87 "[A] failure to attend and complete the required number of
continuing educational hours" or a falsification of hours attended will subject
the dentist to disciplinary action.8

2. Professional Conduct

"A licensed dentist shall conduct his practice on the highest plane of
honesty, integrity, and fair dealing. , 9

a. Professional Responsibility

Under the veil of protecting the dental health and welfare of the public
and to fix professional responsibility for dental services, the board attempted
to establish ethical boundaries by mandating and prohibiting certain actions.
To comply with these requirements, no dentist shall "[c]ircumvent or attempt
to circumvent any provision of the Texas Dental Practice Act or any rule,
regulation, or order of the [b]oard; '90 "participate, directly or indirectly[,] in
any plan, scheme, or arrangement attempting [to evade] any provision of the
Texas Dental Practice Act or any rule, regulation, or order of the [b]oard;" 91
"fail to exercise reasonable diligence to prevent partners, associates, and
employees" from conduct that would violate the "Dental Practice Act or any
rule, regulation, or order of the [b]oard;" 92 "permit or allow himself, his
practice,... his professional identification, or his services to be used or made
use of, directly or indirectly, . . . so as to create or tend to create . . . the
unauthorized or unlawful practice of dentistry;" '93 divide, share, or split fees for
dental services with another dentist or physician "except upon a division of

83. § 104.2(15).
84. § 104.2(5).
85. § 104.2(7).

86. TEx. OCC. CODE ANN. § 257.004(a)(1) (Vernon 2004).
87. 22 TEx. ADMIN. CODE § 104.4(a).

88. § 104.4(b).
89. § 108.1.

90. § 108.1(1).
91. § 108.1(2).
92. § 108.1(3).
93. § 108.1(4).
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services or responsibility and with the prior knowledge and approval of the
patient;"94 and provide prescriptions for medications to another dentist's
patient as part of an after hours call agreement without determining if that
individual is another dentist's patient and ascertaining the patient's basic
medical history, date last seen by the patient's doctor, and prescriptions
written, if any.95

b. Fair Dealing

"Neither the dentist nor his employee(s) shall mislead dental patients as to
the gravity or lack thereof of such patient's dental needs. "6

"A dentist shall not flagrantly or persistently overcharge, overdiagnose, or
overtreat a patient. ,97

To address a real, or at least perceived, problem of unnecessary treatment
and unscrupulous billing practices, the board promulgated rule 108.2. Under
this rule, the board has explicitly mandated that, in order to avoid any
misunderstanding, a dentist must, prior to beginning treatment, advise the
patient of the proposed treatment and any "reasonable [treatment] alternatives,
in a manner that allows the patient to become involved in treatment
decisions."98

Such advice shall include, at a minimum:
(1) the nature and extent of the treatment needed by such patient;
(2) the approximate time required to perform the recommended dental
treatment and services;
(3) the terms and conditions of the payment of his fees; and
(4) any further or additional service or returns by the patient or adjustments,
repair or consultation and the time within which this shall occur.99

On their face, these requirements seem like nothing more than obligations
to assist a patient in making an informed decision about treatment. Yet the
board, by creating these requirements, has established a minimum standard of
care. A failure to meet these requirements subjects every dentist to potential
state board disciplinary action.

94. § 108.1(6).
95. § 108.1(7).
96. § 108.2(d).
97. § 108.2(e).
98. § 108.2(a).
99. § 108.2(b)(1)-(4).
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c. Consumer Information

A state statute requires dentists to advise their patients that complaints
about dental services can be sent to the board."° The board specified that this
information must be provided by one of the following methods: "on a sign
prominently displayed in the place of business;" '' on each registration form,
application, brochure, or written contract for services; 10 2 or in a bill of
service." 3 A dentist may purchase a sign from the board that meets these
requirements." If a dentist, however, elects to use the sign method of
notification but does not wish to purchase a sign from the board, the dentist
must create a sign with specific size and lettering requirements to comply with
this regulation.'o5

d Names of Dentists and Staff

The board, by rule, mandates the requirements used to identify the name
of a dental practice and the individual dentists practicing in that office.'0 6 A
dentist may practice under his name or a company name.'0 7 The board also
requires dental offices to post the name of each school attended and each
degree received by every dentist practicing in that office.' Further, if the
office no longer employs a particular dentist due to retirement or death, that
dentist's name may be used at the location for a maximum of one year after the
death or retirement of that individual.I"9

e. Patient Abandonment

"A dentist, without reasonable cause shall not abandon a dental
patient. "110

To protect a patient's health and welfare, the board mandates that once
a dentist initiates a course of treatment, absent reasonable cause, the dentist

100. § 108.3(a).
101. § 108.3(a)(1).
102. § 108.3(a)(2).
103. § 108.3(a)(3).
104. § 108.3(b).
105. § 108.3(c). Unless dentists use the sign provided by the board, they must meet the following

requirements to comply with this rule: "(1) Lettering size shall be a minimum of 10-point; (2) Lettering
shall be black or blue-black ink; (3) All lettering shall be legible; (4) Signs not obtained from the [b]oard
shall be a minimum of 5x7 inches in size." Id.

106. § 108.4.
107. § 108A(b).
108. § 108.4(c).
109. § 108.4(d).
110. § 108.5(a).
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"shall not discontinue that treatment without giving the patient adequate notice
and the opportunity to obtain the services of another dentist."'". The board has
not defined or described what constitutes "reasonable cause."

The rule, however, does specify actions constituting "adequate notice."
During discharge, the rule requires that a dentist must provide the patient "a
minimum of [thirty] days written notice of his [or] her intent to discontinue
... treatment."1 2 This notice must "be either hand-delivered to the patient or
sent via certified mail, return receipt requested to the patient's last known
address .... 13

In addition to the time requirements, the rule also describes the specific
information dentists must provide to their patients. The notice must include:

(1) a short description of the patient's current status, including [a diagnosis
and summary of treatment];
(2) a short description of the patient's present and future needs;
(3) an explanation [of] the consequences of non-treatment;
(4) a recommendation that the patient continue care with another dentist; and
(5) a clear statement emphasizing that the dentist is available to provide any
emergency [care] necessary to prevent patient harm during the [thirty]-day
period."

4

f Standard of Care

Texas courts have long defined the standard of care for a dentist as what
a reasonable and prudent dentist would do under the same or similar
circumstances. 5 The board mandates the minimum standard of care for Texas
dentists. According to the board, a dentist is required to conduct his practice
in a manner consistent "with that of a reasonable and prudent dentist under the
same or similar circumstances.""' 6 On the surface, this requirement complies
with well-established and long-standing common law. However, the board
goes further and establishes the standard of care in certain areas, including
certain acts it deems mandatory to satisfy this standard.

Rule 108.7 mandates that each dentist "shall maintain and review an
initial medical history and perform limited physical evaluations for all dental
patients."''17

111. Id.
112. § 108.5(b).

113. Id.
114. § 108.5(b)(1)-(5), (c).
115. § 108.7.
116. Id.
117. § 108.7(2).

232



2007] REGULATING THE PRACTICE OF DENTISTRYIN TEXAS 233

The initial medical history shall include, but shall not necessarily be
limited to, known allergies to drugs, serious illness, current medications,
previous hospitalizations and significant surgery, and a review of the
physiologic systems obtained by patient history... The dentist shall review
the medical history with the patient at any time a reasonable and prudent
dentist in the same or similar circumstances would do so."'

The initial limited physical examination shall include, but shall not
necessarily be limited to, measurement ofblood pressure and pulse/heart rate.
Blood pressure and pulse/heart rate measurements are not required to be
taken on any patient twelve (12) years of age or younger, unless the patient's
medical condition or history indicate such a need."'1 9

Through this rule, the board determined that each dentist "[s]hould
maintain a written informed consent signed by the patient, or a parent or legal
guardian of the patient if the patient is a minor, or a legal guardian of the
patient if the patient has been adjudicated incompetent to manage the patient's
personal affairs."'' 20 The same rule, however, states that "[s]uch consent is
required for all treatment plans and procedures where a reasonable possibility
of complications from the treatment planned or a procedure exists, and such
consent should disclose risks or hazards that could influence a reasonable
person in making a decision to give or withhold consent.''

g. Record Documentation and Maintenance

In its attempt not only to regulate but also control the practice of

dentistry, the board has mandated exactly what constitutes a dental record and
the specific items that require documentation in a patient's record. 22  The
[b]oard also requires each dentist to obtain a "medical history and perform [a]
limited physical evaluation for all.., patients;" '23 obtain and document blood
pressure, pulse, and heart rate on every patient over twelve years of age; 24 and

118. § 108.7(2)(A).
119. § 108.7(2)(B).
120. § 108.7(6).
121. Id.
122. § 108.8(a).
(a) The term dental record includes, but is not limited to: identification of the practitioner

providing treatment; medical and dental history; limited physical examination;
radiographs; dental and periodontal charting; diagnoses made; treatment plans; informed
consent statements or confirmations; study models, casts, molds, and impressions, if
applicable; cephalometric diagrams; narcotic drugs, dangerous drugs, controlled substances
dispensed, administered or prescribed; anesthesia records; pathology and medical
laboratory reports; progress and completion notes; materials used; dental laboratory
prescriptions; billing and payment records; appointment records; consultations and
recommended referrals; and post treatment recommendations.

Id.
123. § 108.7(2).
124. § 108.7(2)(b).
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maintain protocols for management of office emergencies. 125 The board
additionally expects each dentist to make, maintain, and keep adequate records
of the diagnosis made and the treatments performed for and upon each dental
patient for reference, identification, and protection of the patient and dentist. 26

The records must include the following documentation: patient's
name; 27 date of visit; 12 reason for visit; 29 "[v]ital signs, including but not
limited to blood pressure and heart rate when applicable[;] ' ' 3 and if vital signs
are not recorded, an explanation of why the vital signs were not obtained.' 3 '
The rule also requires documentation of the following services when they are
provided to a patient: a "[w]ritten review of medical history and limited
review of medical exam;"' 32 "[fjindings and charting of clinical and
radiographic oral examination;"'33 the patient's diagnosis;'34 a plan of
treatment, recommendations, and options; 35 the treatment provided; 136

medications and dosages thereof provided to the patient; 37 complications, if
any;13 8 written informed consent from the patient;139 all medications dispensed,
administered, or prescribed for the patient; 40 documentation pertaining to
controlled substances and dangerous drugs, maintained in accordance with the
Texas Controlled Substances Act;'4' confirmable identification of the dentist
providing the services to the patient and confirmable identification of the
person making record entries if different than the provider dentist; 142 and when

125. § 108.7(4).
126. § 108.8(b).

127. § 108.8(b)(1).

128. § 108.8(b)(2).

129. § 108.8(b)(3).

130. § 108.8(b)(4).
131. § 108.8(b)(5).

132. § 108.8(c)(1).

133. § 108.8(c)(2).
Findings and charting of clinical and radiographic oral examination;
(A) Documentation of radiographs taken and findings deduced from them, including radiograph
films or digital reproductions.
(B) Use of radiographs at a minimum, should be in accordance with guidelines set forth on
"Dental Radiographic Examinations" published by the United States Department of Health and
Human Services, October 1987, as amended or reprinted from time to time.

134. § 108.8(c)(3).
135. § 108.8(c)(4).
136. § 108.8(c)(5).
137. § 108.8(c)(6).
138. § 108.8(c)(7).
139. § 108.8(c)(8). The written informed consent must meet the provisions of rule 108.7(6) of the

Act, which relates to the minimum standard of care in general.
140. § 108.8(c)(9). "The entry in the patient's dental record shall be in addition to any record

keeping requirements of the DPS or DEA prescription programs." Id.
141. § 108.8(c)(10).

142. § 108.8(c)(11).
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any of the foregoing delineated items are not indicated, an explanation of why
the item is not recorded. 143

If a dentist leaves a location or practice, whether by retirement, sale,
transfer, termination of employment, or otherwise, there are mandatory
requirements for maintaining or transferring records, including notification
given to the board within fifteen days of any such event. 1" Absent the transfer
of records to another dentist, the rules require a dentist to keep records for a
minimum of five years. 45

h. Sanitation and Infection Control

The board promulgated specific rules to "establish proper sterilization,
disinfection, and other infection control procedures in the practice of
dentistry."' 46 These rules mandate that each dentist must maintain a clean and
sanitary office in compliance with all health requirements of the city or county
where the office is located and in conformity with the health laws of Texas. 147

The failure to meet these requirements or regulations is considered a failure to
safeguard the public interest and constitutes, at a minimum, negligence in the
performance of dental services and failure to use proper diligence in
conducting a dental practice.14

i. Anesthesia and Anesthetic Agents

The board takes an active and controlling role in regulating the
administration of conscious sedation, parenteral conscious sedation, deep
sedation, and general anesthesia by Texas dentists. The board rules establish
the standard of care requirements for recordkeeping, 41 physical
examinations,1 50 education and training,' 5' and the administration of
anesthesia.152

j. Delegation of Duties

Both the board rules and the Dental Practice Act address actions that a
dentist may delegate to another dentist, a dental hygienist, or a dental assistant.

143. § 108.8(c)(12).
144. § 108.8(e).
145. § 108.8(b).
146. § 108.20.
147. § 108.21.
148. § 108.20.
149. § 108.32(1).
150. § 108.32(2).
151. § 108.34.
152. Id.
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3. Permissible Delegations to Dental Assistants

Board rule section 114.1 defines the scope of duties that a dentist may
delegate to a dental assistant as follows:

A dentist may delegate to a dental assistant the authority to perform only acts
or procedures that are reversible.

The employing dentist or dentist in charge must be physically present in the
dental office when the delegated act is performed[,] [and] [t]he dentist shall
remain responsible for any delegated act.'53

The board defined an act as reversible if the act is "capable of being
reversed or corrected.' ' 4

Under the Dental Practice Act,

A licensed dentist may delegate to a qualified and trained dental assistant...
any act that a reasonable and prudent dentist would find is within the scope
of sound dental judgment to delegate if:
(1) in the opinion of the delegating dentist, the act:

(A) can be properly and safely performed by the person to whom the act
is delegated; 55 and

(B) is performed in a customary manner and [does not violate any other
rules or statutes regulating dentistry].'56

The Act also mandates that the delegatee perform these duties under the
dentist's direct supervision,'57 and the person must not represent to the patient
that the person is authorized to practice dentistry. 5 Neither the Dental
Practice Act nor the board rules define "direct supervision" in the sections
addressing delegation of duties to a dental assistant. However, under the rules
regarding the use of anesthesia and anesthetic agents, "direct supervision"
requires the dentist to be physically present in the office and to be
continuously aware of the patient's status.'59

In the past, dentists could delegate to dental assistants the positioning,
exposure, and developing of dental radiographs. However, in a recent change
of this long-standing practice, the board has determined that a dentist may

153. § 114.1(a)-(d).
154. § 114.1(a)(1).
155. TEX. Occ. CODE ANN. § 258.002(a)(1)(A) (Vernon 2004).
156. § 258.002(a)(1)(B).
157. § 258.002(a).
158. § 258.002(a)(2).
159. 22 TEx. ADMIN. CODE § 108.31(7).

236
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delegate the positioning and exposure of dental x-rays only to an assistant
certified to perform the procedures by the State Board of Dental Examiners. 6 '

4. Permissible Delegations to Dental Hygienist

There are certain acts that a dentist may delegate to a dental hygienist.
These include the following: applying pit and fissure sealants;.6 monitoring
patients receiving nitrous oxide or oxygen inhalation (conscious sedation), but
only if the hygienist is certified for that procedure by the State Board of Dental
Examiners and only under the direct supervision of a Texas-licensed dentist;'62

instructing and educating a patient in proper oral hygiene;' 63 and providing
medication to a patient, as ordered by the dentist.' 64 The Dental Practice Act
also defines when and under what circumstances a dentist may delegate the
administration of anesthesia or anesthetic agents to another dentist, 165 a
certified registered nurse anesthetist, 166 or a physician anesthesiologist. 167

5. Impermissible Delegations

The acts that a dentist or dental hygienist may perform, but which may
not be delegated to a dental assistant, include any act that the individual is, by
board order, prohibited from performing, 6 1 including "the removal of calculus
... or accretions from the natural [or] restored surfaces of human teeth and
restorations in the human mouth"'169 and "root planing or the smoothing and
polishing of roughened root surfaces or exposed human teeth."'7

The Dental Practice Act also lists the non-delegable acts or services that
only a licensed dentist can provide. Those acts and services include:

[a] comprehensive examination or diagnosis and treatment planning;' 7' a
surgical or cutting procedure on hard or soft tissue;' the prescrib[ing] of a
drug, medication, or work authorization; 73 the taking of an impression for a
final restoration, appliance, or prosthesis;1 4 the making of an intraoral

160. § 114.2(a).
161. § 115.2(1).
162. § 115.2(2).
163. TEX. Occ. CODEANN. § 262.151(d)(1).

164. § 262.151(d)(2).

165. § 258.001(4)(A).

166. § 258.001(4)(B).

167. § 258.001(4)(C).

168. § 258.001(1).
169. § 258.001(2)(A).

170. § 258.001(2)(B).

171. § 258.001(3)(A).
172. § 258.001(3)(B).
173. § 258.001(3)(C).

174. § 258.001(3)(D).
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occlusal adjustment;'75 direct pulp capping, pulpotomy, or any other
endodontic procedure; 76 the final placement and intraoral adjustment of a
fixed or removable appliance;'77 or the placement of any final restoration[.]'78

The one overriding requirement in both the rules and the Act is the
requirement that a dental assistant can only perform under the delegating
dentist's direct supervision. While the delegation sections do not define
"direct supervision," other rules define it as being physically present in the
office. 19

IV. GRIEVANCES AND COMPLAINTS

The board established specific procedures governing grievances' and the
investigation of complaints' filed against Texas dentists.

A. Investigation of Complaints

The Enforcement Division of the State Board of Dental Examiners has
the "primary responsibility for the receipt, processing, and assignment of
complaints filed by patients [or] other members of the general public or dental
profession against Texas dentists.' ' 82 The Enforcement Division classifies
every complaint filed with the board into one or more of the following
categories: (1) quality of care;8 3 (2) sanitation;' (3) professional conduct;8 5

(4) administration; 1 6 or (5) business promotion."'

1. Quality of Care Violations

Quality of Care violations may include, but are not limited to:
(A) Failure to treat a patient according to the standard of care... 188

(B) Failure to safeguard a patient against avoidable infections; i8 9

175. § 258.001(3)(E).
176. § 258.001(3)(F).
177. § 258.001(3)(G).
178. § 258.001(3)(H).
179. 22 TEx. ADMIN. CODE § 108.31(7) (West 2006).
180. § 107.1.
181. § 107.100.
182. § 107.100(a).
183. § 107.101(a)(1).
184. § 107.101(a)(2).
185. § 107.101(a)(3).
186. § 107.101(a)(4).
187. § 107.101(a)(6).
188. § 107.202(d)(1)(A).
189. § 107.202(d)(1)(B).
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(C) Misleading [a] patient as to the gravity, or lack thereof, of such patient's
dental needs;1

9 0

(D) Failure to advise [a] patient [of his or her needs] in advance of beginning
treatment; 19'
(E) Abandonment of [a] patient;192

(F) Negligence in treatment, which results in severe or very serious patient
injury;

193

(G) Negligence in treatment, which results in patient death ... ;

(H) Failure to report patient death or injury requiring hospitalization;' 95 or
(I) Failure to make, maintain[,] and keep adequate dental records.' 96

2. Sanitation Violations

"Sanitation violations may include, but are not limited to... [f]ailure to
maintain the dental office in a sanitary condition....

3. Professional Conduct Violations

"Professional conduct violations may include, but are not limited to: [the]
[f]ailure to conduct [one's] practice in a manner consistent with that of a
reasonable and prudent dentist under the same or similar circumstances;"'98 the
"[f]ailure to maintain a centralized inventory of drugs;"' 99 "[d]ispensing,
administering or distributing drugs for [reasons] other than dental purposes;"' °

failing to keep proper records regarding the "dispensing, administering, or
prescribing of narcotic drugs, dangerous drugs, or controlled substances to or
for a dental patient;" '' "obtaining permits or certifications as may be required
by the [b]oard" by fraudulent means; 202 "[o]btaining . . . fee[s] by fraud or
misrepresentation; '20 3 "[i]mpairment due to addiction or excessive habitual use
of alcohol or other drugs;," 2°4 the "[d]elegation of [a] surgical cutting procedure
on hard or soft tissue to a non-dentist; '205 [a]llowing a dental assistant to

190. § 107.202(d)(1)(C).
191. § 107.202(d)(1)(D).
192. § 107.202(d)(l)(E).
193. § 107.202(d)(1)(F).
194. § 107.202(d)(1)(G).
195. § 107.202(d)(1)(H).
196. § 107.202(d)(1)(I).
197. § 107.202(d)(2)(A).
198. § 107.202(d)(3)(A).
199. § 107.202(d)(3)(B).
200. § 107.202(d)(3)(C).
201. § 107.202(d)(3)(D).
202. § 107.202(d)(3)(E).
203. § 107.202(d)(3)(F).
204. § 107.202(d)(3)(G).
205. § 107.202(d)(3)(J).
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perform a non-reversible procedure;0 6 "allowing an un-registered person to
perform radiologic procedures; '207 "[d]elegation of [dental hygiene] duties to
a dental hygienist who is not licensed to perform the function; ',20 and failing
"to make [a patient's] dental records available to the [b]oard in a timely
manner [when requested]. ' ' °

4. Administration Violations

Administration violations may include, but are not limited to: "failure to
follow the administrative requirements of the Dental Practice Act and the
[b]oard's rules"; 210 participation in activities or schemes designed to evade the
provisions of the Dental Practice Act [or] [b]oard's rules;21' permitting
unlicensed persons to practice in the [dentist's] office;212 or "knowingly
provid[ing] dental care in a manner which violates federal or state law
regulating insurance2"3

5. Business Promotion Violations

Business promotion violations include, but are not limited to activities
such as:

engaging in false advertising; [c]reating unjustified expectations; fail[ing] to
comply with the requirements pertaining to professional signs; fail[ing] to list
in [an] advertisement [the name of] at least one dentist practicing under [a]
trade name; and "falsely advertising as a specialist in one of the specialties
as defined by the American Dental Association.214

In addition to being classified into one of the categories above, every
complaint will be assigned a priority classification. 215 "Priority I represents
more serious allegations of violations, including Patient Mortality, Patient
Morbidity, Practicing Without a License, and Sanitation [issues]. 216 Priority
2 classification "represents less serious threats to the public welfare, including
records-keeping violations and Advertising [issues]. 217

206. § 107.202(d)(3)(K).
207. § 107.202(d)(3)(L).
208. § 107.202(d)(3)(M).
209. § 107.202(d)(3)(N).
210. § 107.202(d)(5)(A).

211. § 107.202(d)(5)(B).
212. § 107.202(d)(5)(D).
213. § 107.202(d)(5)(E).
214. § 107.202(d)(7)(A)-(F).

215. § 107.101(b).

216. Id.

217. Id.
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The board director of enforcement reviews every complaint to determine
if jurisdiction exists218 and if there is an imminent threat to a person's
welfare.21 9 If the investigation reveals an imminent threat to a person's
welfare, the director of enforcement refers the case to the executive director.220

The executive director determines if referral to the chairperson of the board's
executive committee for consideration of temporary suspension of the dentist's
license is necessary.2 1 If the board or an executive committee of the board
determines from the evidence that the dentist's continued practice would
constitute a clear, imminent, or continuing threat to a person's physical health
or well-being,222 the board temporarily suspends the dentist's license and may
do so "without notice or hearing if at the time of the temporary suspension the
board or the executive committee requests the State Office of Administrative
Hearings to set a date for a hearing on the temporary suspension.2 23 If the
director of enforcement determines there is no threat of harm requiring a
temporary suspension action, the complaint moves to the investigative stage.224

At the time an investigation is initiated, the dentist against whom the
complaint is lodged is given a copy of the complaint unless doing so would
jeopardize the investigation. 22

' During the course of an investigation, the
charged dentist must provide the patient's dental records to the officers,
agents, or employees of the board for inspection and reproduction.226

"[T]he investigation files and other records of the board are public
records and open to inspection at reasonable times," with certain exceptions.227

The investigation files and other records are confidential and shall be disclosed
to any dentist who is investigated by the board at the close of the
investigation.228

The board may share investigation files and other records with another state
regulatory agency or a local, state, or federal law enforcement agency.229

The exception from public disclosure of the investigation files and records
... [however] does not apply to the disclosure of a disciplinary action of the
board, including:

(1) the revocation or suspension of a license;
(2) the imposition of a fine on a license holder;

218. § 107.102(b).
219. § 107.102(c).
220. Id.
221. Id.
222. TEx. Occ. CODE ANN. § 263.004(d) (Vernon 2004).
223. § 263.004(b).
224. Id.
225. 22 TEX. ADMIN. CODE § 107.102(d).
226. Id.
227. TEx. OCC. CODE ANN. § 254.006(a).
228. § 254.006(b).
229. § 254.006(a).
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(3) the placement on probation with conditions of [probation on] a
license holder whose license has been suspended;
(4) the reprimand ... ; or
(5) the issuance of a warning letter... 230

As a result, the board's disciplinary action against a dentist is available
to the public. To determine if the board has disciplined a particular dentist, one
only need go to the Texas State Board of Dental Examiners web site and enter
the dentist's license number and either the dentist's name or city where the
dentist practices to learn if that dentist has been disciplined.23' One may
request information, in writing, on the nature and extent of the disciplinary
action from the Texas State Board of Dental Examiners in Austin, Texas.232

Once an investigation is completed, the director of enforcement reviews
the case and may:

(1) recommend dismissal of the complaint; (2) recommend the case be taken
before the State Office of Administrative Hearings; (3) recommend the case
be taken [to] an informal settlement conference; (4) recommend that the legal
division prepare a proposed board order; (5) refer the case for review by the
board or a committee of the board; (6) direct further investigation; [or]
(7) refer the case for review by a board member ....233

A dentist member of the board must review complaints alleging acts that
constitute standard of care issues.234

If an investigation fails to reveal a violation of the rules, the director of
enforcement may recommend that the complaint be dismissed.235 If dismissal
is recommended, the director of enforcement must state, with specificity, the
reasons for the recommended dismissal and a member of the board's
enforcement committee must review the complaint.236 If the complaint
involves allegations of patient morbidity, professional conduct, or minimum
standard of care, a dentist member of the committee must review the
complaint.2 37 "If the committee member does not recommend dismissal, the
complaint shall be forwarded to an informal settlement conference. If the
[enforcement] committee member agrees that the complaint should be
dismissed, then the dismissal shall be final., 238  If the complaint is not

230. § 254.006(c).
231. Texas State Board of Dental Examiners, TSBDE Licensure Verification, http://www.tsbde.state.

tx.us/dbsearch/default.htm#1 (last visited Apr. 5, 2007).
232. Id.

233. 22 TEX. ADMiN. CODE § 107.102(f) (West 2006).
234. § 107.102(g).

235. § 107.103(a)(1).
236. § 107.103(a)(3).
237. Id.

238. § 107.103(a)(4).

242
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dismissed at this stage, the board secretary or executive director will decide if
the matter should be resolved by informal disposition, by means of a
settlement conference, alternative dispute resolution, or a formal disciplinary
proceeding before the State Office of Administrative Hearings (SOAH).139

B. Disposition of Complaints

"It is the [b]oard's policy to encourage, where appropriate, the resolution
and early settlement of contested disciplinary matters and internal disputes
through informal and alternative dispute resolution procedures."'24 The
"ultimate disposition of any complaint or matter pending before the board may
be made by stipulation, agreed settlement, or consent order., 24' "[S]uch a
disposition may be reached through ... an informal settlement conference,
which may [be either] a staff settlement conference or a [b]oard settlement
conference. 42

1. Informal Disposition: The Board Settlement Conference

The board secretary or executive director may approve proceeding with
a board settlement conference. 43 One or more members of the board shall
represent the full board at the board settlement conference.2

' Normally certain
members, but not the full board, attend these conferences. Under this format,
the board must provide the dentist against whom the complaint has been filed
notice in writing of the date, time, and place of the settlement conference. 245

The notice must inform the dentist

of the nature of the alleged violation; that he or she may be represented by
legal counsel; that the [dentist] may offer the testimony of such witnesses as
he or she may desire; and that the [b]oard will be represented by one or more
of its members and by legal counsel... Notice of the settlement conference
... shall be sent [to the dentist] by certified mail, return receipt requested, to
the current address of the [dentist] on file with the [b]oard.2"

The settlement conference does not follow the procedures used by SOAH
for contested cases.2 47 The dentist, his attorney, "representative(s) of the

239. § 107.63(b).
240. § 107.63(a).
241. § 107.63(c).
242. Id. The scope of informal disposition will be limited to a discussion of the Board Settlement

Conference. Id.
243. § 107.63(c)(1)(A).
244. § 107.63(c)(1)(B).
245. § 107.63(c)(1)(C).
246. Id.
247. § 107.63(c)(1)(D).
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[b]oard, and [b]oard staff may question witnesses, make relevant statements,
present affidavits or statements of persons not in attendance, 248 and submit
other documentary evidence. However, all documentary evidence a dentist
wants to offer must be received by the board at least ten days before the
scheduled date of the settlement conference or else it will not be considered by
the panel. 249 Attendance at the settlement conference is limited to witnesses,
the dentist and his or her attorney, the complainant, board members, and board
staff.250 At the conclusion of the settlement conference, the board's
representatives make recommendations to the dentist for resolution or
correction of any alleged violations of the Dental Practice Act or of the board
rules. 1 If the board's representatives determine that there has not been a
violation of the Act or board rules, they may recommend the case be closed or
refer it back to the board staff for further investigation.2 2 "Closure of the case
by the [b]oard's representatives shall be given effect immediately" and does
not require presentation and approval of the full board. 3

If the board's representatives determine that a violation occurred, the
board staff will prepare a proposed settlement agreement setting forth the
board's proposed settlement recommendations, which the dentist may either
accept or reject.254 To accept the proposed settlement, the dentist must sign the
proposed agreed settlement order and return it to the board within thirty days
from receipt of the proposed settlement.2155  Failure to sign and return the
proposed order within the thirty day deadline constitutes a rejection of the
proposed settlement." 6 If the proposed agreed settlement order is rejected, the
matter is referred to the board secretary and executive director for other
disposition.257

248. Id.

249. Id.

250. § 107.63(c)(1)(G).

251. TEx. OCC. CODE ANN. § 263.002 (Vernon 2004).
Grounds for Disciplinary Action in General
(a) The board, after notice and hearing, may reprimand a person who holds a license issued

under this subtitle, issue a warning letter to a person licensed under this subtitle, impose a fine
on a person licensed under this subtitle, impose an administrative penalty under Subchapter A,
Chapter 264, on a person who holds a license under this subtitle, place on probation with
conditions a person whose license has been suspended, or revoke or suspend a person's license
issued under this subtitle.

Id.
252. 22 TEX. ADMIN. CODE § 107.63(c)(1)(H) (West 2006).
253. Id.
254. § 107.63(c)(1)(1).
255. Id.
256. Id.
257. Id.
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2. Formal Disposition

If a complaint is not dismissed following investigation by the
enforcement division or resolved through an informal settlement process, the
board may refer the case to SOAH and set a contested case hearing. 58 All
contested matters are held before an administrative law judge." 9 "The rules
of evidence as applied in a nonjury civil cases ... apply to [contested case
hearings].,,2

'
6  Evidence "may be received in writing if a hearing will be

expedited . . . and the interests of the parties will not be substantially
prejudiced., 26' At the conclusion of evidence, the administrative law judge
renders a decision.62 A decision that is adverse to a party must be in writing
or stated on the record.263 The decision "must include findings of fact and
conclusions of law, separately stated.,,26 The findings of fact may be based
only on the evidence and on matters officially noted. 265 "A decision or order
S.. must be rendered not later than the [sixtieth] day after the date ... the
hearing is ... closed. 266 A decision in a contested case hearing is final "if a
motion for rehearing is not filed on time, on the expiration of the period for
filing a motion for rehearing; if a motion for rehearing is [timely filed but an]
order overruling the motion ... is rendered; or the motion is overruled by
operation of law.2 67

The board has both the power to render a final decision in a contested
case and has the responsibility to assess sanctions against licensees.2 68 The
administrative law judge may make recommendations as to sanctions to be
imposed, but the board is not bound by those recommendations. 269 Any
sanctions imposed "should be consistent with those imposed in similar
cases."270 The board, however, retains the power to determine the appropriate

271sanction.

258. TEx. Occ. CODE ANN. § 263.0075(b)(6) (Vernon 2004).
259. TEX. GOV'T. CODE ANN. § 200.58(b) (Vernon 2004).
260. § 2001.081.
261. § 2001.085.
262. § 2001.143(a).
263. § 2001.141(a).
264. § 2001.141(b).

265. § 2001.141(c).

266. § 2001.143.

267. § 2001.144.
268. 22 TEx. ADMIN. CODE § 100.20(a) (West 2006).

269. § 100.20(b).
270. § 100.20(c).

271. Id.
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V. DISCIPLINARY GUIDELINES AND PENALTY SCHEDULES

Any person practicing dentistry in Texas is subject to a wide variety of
penalties for violations of the Dental Practice Act or board rules. These may
include administrative penalties, 72 injunctions, 273 civil penalties,274 or criminal
penalties.275

A. Administrative Penalties

An administrative penalty may be imposed for quality of care
violations,276 sanitation violations,277 professional conduct violations,78

administrative violations, 279 and business promotion violations. 280 When
imposing an administrative penalty, the board or the executive director must
determine the amount of the penalty to be imposed based upon "(1) the
seriousness of the violation... ; (2) the economic damage to property or the
environment caused by the violation; (3) the history of previous violations;
(4) the amount necessary to deter future violations; (5) efforts made to correct
the violation; and (6) any other matter that justice may require. 28'

The board created a standardized penalty schedule for each category of
violations. But, the schedule is not identical between the categories. For
example, the penalty schedule for a first offense of a quality of care violation
cannot exceed $3,000.282 In contrast, the first offense for a professional
conduct violation may carry a punishment of up to $3,000, require
participation in the Texas Dental Peer Assistance Program, or result in
suspension or revocation of license.283 Monetary fines for all categories of
violations are up to $3,000 for first offense; $4,000 for a second offense; and
$5,000 for a third offense.2" The amount of an administrative penalty is based
upon a standardized penalty schedule but may not exceed $5,000 for each

272. TEX. Occ. CODE ANN. § 264.001 (Vernon 2004).
273. § 264.051.
274. § 264.101.
275. § 264.151.
276. 22 TEX. ADMIN. CODE § 107.202(d)(1).
277. § 107.202(d)(2).
278. § 107.202(d)(3).
279. § 107.202(d)(5).
280. § 107.202(d)(7).
281. TEX. OCC. CODE ANN. § 264.001 (Vernon 2004). These criteria are set forth in the Occupations

Code at section 264.002(b) and in the board rules at 107.202(b). Practitioners should be aware of one
distinct difference between the versions. Section 264.002(b) contains the conjunctive "and" between
provisions (5) and (6), whereas rule 107.202(b) contains the disjunctive "or" between (5) and (6).

282. 22 TEX. ADMIN. CODE § 107.202(d)(1)(J)(1).
283. § 107.202(d)(3)(O)(i).
284. See § 107.202.
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violation. 285 "Each day a violation continues or occurs is a separate violation
for purposes of imposing a penalty."286

In addition to assessing an administrative penalty, the board may order
a dentist "to pay restitution to a patient as provided in an agreement resulting
from an informal settlement conference instead of or in addition to assessing
an administrative penalty."287 However, the amount of restitution may not
exceed the amount the patient paid to the dentist for the treatment or service
rendered. 288  "The board may not require payment of other damages or
estimate harm in a restitution order., 289

B. Injunctions

The Dental Practice Act grants authority to the state to "file suit for an
injunction against a person who practices or intends to practice dentistry in
violation of state law., 290 "The suit shall be filed in the county in which the
[individual] practices or intends to practice dentistry." ' The attorney general
or the district or county attorney of the county where the unlawful acts occur
will represent the state.292 When seeking an injunction, the state is not required
to show that the alleged prohibited practice caused injury.293 Additionally, the
board may serve a cease and desist order on any person the board believes is
practicing without a license. 4

C. Civil Penalties

Any person who violates the Dental Practice Act is subject to a civil
penalty of not more than $ 5,000.295 The attorney general, district attorney, or
county attorney files suit, at the board's request, to collect the civil penalty.296

D. Criminal Penalties

Violations of the Dental Practice Act can be the basis of criminal
charges.297 The first violation of the Dental Practice Act constitutes a class A

285. § 107.202(c).

286. TEX. OCC. CODE ANN. § 264.002(a).
287. § 263.0075(c).
288. § 263.0075(d).

289. Id.
290. § 264.051(a).
291. Id.

292. § 264.052.

293. § 264.051(b).
294. § 264.0525(a).
295. § 264.101(a).
296. § 264.102.
297. § 264.15 1(a).
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misdemeanor.298 A second conviction under section 264.151(a) is a third-
degree felony.21 Practicing without a license is also a third-degree felony."'

VI. CONCLUSION

The Texas State Board of Dental Examiners highly regulates the practice
of dentistry in Texas through the Dental Practice Act and the board's rules and
regulations. Provisions of the Dental Practice Act and rules and regulations
promulgated by the board are voluminous and comprehensive. The regulations
range from establishing requirements for licensure to standards for record
keeping. All told, these regulations can be burdensome, confusing, and
sometimes incomprehensible.

For example, section 258.001(3)(G) of the Dental Practice Act states that
a dentist may not delegate "the final placement and intraoral adjustment of a
fixed or removable appliance. 30' This language has led to confusion in many
offices as to whether a dental assistant or licensed dental hygienist can place
a final restoration (such as a full crown) using temporary, as opposed to
permanent, cementation.30 2 Under these circumstances, the placement of a
crown with temporary cement could technically constitute a final crown
placement.0 3 Most dentists, however, would say that the temporary
cementation does not constitute final placement because of the type of cement
medium used and the fact that the act is "reversible." This position is
ambiguous because section 258.002(3)(H) says that a dentist may not delegate
"the placement of any final restoration." 304 Therefore, in times when a dentist
is not in the office and someone other than the dentist re-cements the final
restoration using temporary cement, it is unclear whether section 258.001 has
been violated.

Another ambiguity stems from the scope or practice of a dental assistant.
For example, section 258.002 of the Dental Practice Act authorizes a dentist
to delegate to a "dental assistant acting under the dentist's direct supervision
any dental act" which, in the opinion of the delegating dentist, "can be
properly and safely performed by the person to whom the dental act is
delegated. '30 5 On the other hand, section 258.001(3)(D) prohibits a dentist
from delegating to any person not licensed as a dentist "the taking of an
impression for a final restoration, appliance, or prosthesis., 3 6 When viewing

298. § 264.151(b).
299. § 264.151(d).
300. Id.
301. § 258.001(3)(G).
302. See generally id.
303. See generally id.
304. § 258.002(3)(H).
305. § 258.002.
306. § 258.001(3)(D).
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the two sections together, it is unclear whether a dentist may delegate to a
dental assistant the taking of impressions, casts, or models used for future
evaluation and treatment planning if he thinks that such activities can be
properly and safely performed by the assistant without violating section
258.001 (3)(D). It seems that taking of impressions for purposes of fabricating
diagnostic models would not fall under the purview of section 258.001, which
limits the authority of dentists to delegate, but would fall under section
258.002, which would allow the dentist to delegate this action to a dental
assistant.

Additionally, there is confusion regarding the determination of exactly
when the dentist or the dentist's staff is obligated to take a patient's pulse and
blood pressure and record them in the dental chart. The confusion lies in the
rules, which state that the pulse and blood pressure must be part of the initial
limited physical examination and must be recorded in the patient's chart.30 7

There is confusion, however, over whether this means that, on each occasion
when treatment is provided, the patient's heart rate and blood pressure must
be taken and recorded. If a patient is coming in for a routine six-month
examination and prophylaxis, is the dentist or the hygienist required to take
and record the patient's blood pressure on that visit, even where local
anesthetic will not be administered during the course of treatment? Or, does
it mean that under those circumstances a reasonable and prudent dentist would
not find it necessary to take and record vital signs? The board's website
addresses this very issue under its "Frequently Asked Legal Questions" link.
The answer is as follows:

[Board] Rule 108.7(2)(B) states that the initial limited physical
examination should include, but shall not necessarily be limited to, blood
pressure, and pulse/heart rate as may be indicated for each patient. The
[board] has determined that the minimum standard of care requires the
recording of at least an initial baseline blood pressure/pulse reading during
the initial limited physical examination of a dental patient. The dental
practitioner should also record blood pressure and pulse rate as indicated for
invasive procedures and as required by [b]oard rules regarding procedures
involving sedation and anesthesia.

If the dental practitioner is unable to obtain a patient's vital signs, the
dental practitioner must document in the patient's record an acceptable reason
why the attempt to obtain vital signs was unsuccessful 0 5

Perhaps one of the more confusing issues relates to the requirements of
section 108.6, which requires a dentist to submit a written report to the State

307. 22 TEx. ADMiN. CODE § 108.8(b)(4) (West 2006).
308. Texas State Board of Dental Examiners, Frequently Asked Questions, http://www.tsbde.state

.tx.us/index.php?option=comcontent&task-view&id=61&itemid=72#faq3 (last visited Apr. 6, 2007)
(emphasis omitted); see § 108.7(2)(B).
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Board of Dental Examiners when a dental patient requires hospitalization "as
a possible consequence of receiving dental services from the reporting
dentist."3  This particular rule states that "[f]or purposes of this section,
'hospitalization' shall be defined as an examination at a hospital or emergency
medical facility that results in an inpatient admission for the purpose(s) of
treatment [or] monitoring."31 In these circumstances, if a patient, during the
course of dental treatment, is transferred to a hospital emergency room for
evaluation and examination and is treated by an oral surgeon, discharged, and
not admitted for inpatient observation and care, is the dentist under a duty to
provide a report to the board? In past situations involving similar
circumstances, the board held that the dentist failed to comply with the board
rules when the dentist did not produce a written report to the board within
thirty days of the emergency room treatment. 31' However, the language in the
rule states that the dentist is under an obligation to report such an event only
when the patient is admitted as an inpatient." 2 On the other hand, patients
who seek care and examination in an emergency room are not necessarily
admitted to the hospital on an inpatient basis. Therefore, it would seem that
the board's finding that the dentist violated this rule is incorrect. Whether this
is simply a matter of the board misinterpreting or misunderstanding its own
rule or an attempt by the board to make an example of various practitioners is
a question that remains unanswered.

These regulations place every dentist in Texas at risk of violating one or
more of these rules due to the voluminous requirements, and, in some
instances, confusing language or interpretations given to the rules by the
board. The extent of these regulations mandates that every dentist practicing
in Texas must, at a minimum, have a general understanding of what can and
cannot be done in the provision of dental services to avoid disciplinary action.
Unfortunately, language used in many of these rules requires individual
interpretation which is subject to various conclusions. As such, there have
been and will be future instances where a dentist is the subject of a complaint
and a subsequent board action based upon a reasonable, but different,
interpretation of the same rule.

A thorough review and analysis of these regulations leads to two
conclusions. First, these regulations are intended to satisfy the mission of the
State Board of Dental Examiners, which is to safeguard the dental health of the
public. Secondly, these rules are not easily interpreted, are overlapping and
ambiguous at times, and are not intended to and do not aid or benefit the
practicing dentist. These rules create potential pitfalls that subject every

309. § 108.6(2).
310. Id.
311. See id.
312. Id.
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licensed dentist in Texas to unnecessary complaints, investigations, and
potential actions by the Texas State Board of Dental Examiners.




