
Constitutional Law-Right of Marital Privacy-Unconstitutional
Overbreadth of the Texas Sodomy Statute. Buchanan v. Batchelor, 308
F. Supp. 729 (N.D. Tex. 1970).

Alvin Buchanan was charged with committing acts of sodomy with
another male in Dallas public restrooms under the Texas sodomy
statute.' Buchanan brought suit for a declaratory judgment on the
constitutionality of this statute and for preliminary and permanent
injunctions restraining its enforcement. Michael and Jannet Gibson, a
married couple, were granted leave to intervene' on the grounds that
Buchanan did not fairly and adequately represent the interests and
protect the rights of married couples who feared prosecution for their
consensual acts of sodomy.3 The court determined the issue to be: Does
the Texas sodomy statute, by its express wording and potential
application, invade the area of a constitutionally protected right, to wit,
sodomy practiced in private by consenting married adults? The court
held that the wording of the statute was such as to allow the prosecution
of married couples for the practice of a constitutionally protected right,
and therefore decreed the statute void and issued an injunction
restraining its enforcement.'

The court's ruling was based primarily on the landmark case of
Griswold v. Connecticut,' a 1965 United States Supreme Court decision
which held that the Constitution provided married couples certain
protection from governmental intrusion. The Griswold holding was
made more specific in Cotner v. Henry where the Seventh Circuit Court
of Appeals said that "private, consensual, married relations are

I. TEX. PEN. CODE ANN. art. 524 (1952):
Whoever has carnal copulation with a beast, or in an opening of the body, except sexual
parts, with another human being, or whoever shall use his mouth on the sexual parts of
another human being for the purpose of having carnal copulation or who shall
voluntarily permit the use of his own sexual parts in a lewd or lascivious manner by any
minor, shall be guilty of sodomy, and upon conviction thereof shall be confined in the
penitentiary not less than two (2) nor more than fifteen (15) years.
2. Another intervenor, Travis Strickland, was permitted to become a party to the action

representing those homosexuals who committed acts of sodomy consensually in private.
3. The court ruled that possible prosecution under article 524 for acts protected by the United

States Constitution was reason enough to exercise jurisdiction. Thus it rejected the state's argument
that this was a proper case for invoking the abstention doctrine.

4. The decision of the court spoke only to the question of private consensual acts of sodomy
by married persons, the class represented by the Gibsons. Since Strickland and Buchanan were not
of this class, the court failed to make findings specifically as to their standing to strike down the
Statute or as to their rights under the United States Constitution. While constitutional protection
afforded the class represented by Strickland may be conjecturable, it appears clear that those
practicing Buchanan's activities will not be constitutionally shielded as the court cited with favor
Smayda v. United States, 352 F.2d 251 (9th Cir. 1965).

5. 381 U.S. 479 (1965).
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protected from regulation by the state through use of a criminal
penalty. ' The Griswold majority found that the protection of privacy
within the marital context was a penumbral feature of the first
amendment, and in Justice Douglas's words, "a right of privacy older
than the Bill of Rights." This notion of a long enduring social tradition
was particularly appealing to Justice Goldberg, who in his concurring
opinion found that it was unnecessary to recognize this right as
penumbral to the first amendment.7 Goldberg chose not to search
penumbras of the first eight amendments in order to find protection for
marital privacy-rather, he relied on the ninth amendment as evidence of
the inherent constitutional protection of such privacy.' The United
States Supreme Court early recognized that inherent human rights were
protected against the acts of a state legislature, even though the rights
involved were unenumerated in the United States Constitution.9
Therefore, whether this right of marital privacy be found in the first
eight amendments, the ninth amendment, or the fourteenth amendment'0
and its relationship to the assurance of due process," there is recognition
of its existence and constitutional protection.

6. 394 F.2d 873, 875 (7th Cir.), cert. denied, 393 U.S. 847 (1968).
7. Griswold v. Connecticut, 381 U.S. 479, 486 (1965).
8. U.S. CONST. amend. IX. "The enumeration in the Constitution, of certain rights, shall not

be construed to deny or disparge others retained by the people." In effect, this amendment is a
reaffirmation of the concept that the federal government is a government of delegated powers.
Griswold v. Connecticut, 381 U.S. 479,489 (1965) (concurring opinion of Justice Goldberg citing
THi F ER, LIsT No. 84, 578-579 (Cooke ed. 1961) (Hamilton)). But, adherence to Hamilton's
position would not assure the individual citizen of protection from state encroachment. His view as
expounded in THE FEDERALIST only served to limit the federal government. Therefore, the ninth
amendment provided the citizen with the necessary protection of his inherent human rights against
the state government as well as the federal government.

9. In essence, recognizing that people of a free government have rights beyond the control of
any state government. Calder v. Bull, 3 U.S. (3 DalI.) 385, 388 (1798): "There are acts which the
federal, or state legislature cannot do, without exceeding their authority." (ex post facto law);
Citizens' Savings & Loan Ass'n v. Topeka City, 87 U.S. (20 Wall.) 655,662 (1875):

It must be conceded that there are such rights [private rights] in every free government
beyond the control of the State. A government which recognized no such rights, which
held the lives, the liberty, and the property of its citizens subject at all times to the
absolute disposition and unlimited control of even the most democratic depository of
power, is after all but a despotism. It is true it is a despotism of the many, of the majority,
if you choose to call it so, but it is none the less a despotism. (improper use of state
taxation power). See also Pointer v. Texas, 380 U.S. 400 (1965).
10. Meyer v. Nebraska, 262 U.S. 390,399 (1923):
The established doctrine is that this liberty [14th amendment] may not be interfered with,
under the guise of protecting the public interest, by legislative action which is arbitrary or
without reasonable relation to some purpose within the competency of the state to effect.
Determination by the legislature of what constitutes proper exercise of police power is not
final or conclusive but is subject to supervision by the courts.
I1. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934); Twining v. New Jersey, 211 U.S. 78,

107 (1908).
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Although judicial cognizance of a zone of privacy in the marital
context is apparently on solid footing," does it follow that this right of
privacy necessarily includes consensual sodomy by married couples? 3

Cotner v. Henry construed Griswold as including this activity. 4 The
Buchanan court endorsed the Cotner. presumption in its holding that
Griswold was intended to constitutionally protect this activity within the
marital ambit.15

12. Griswold v. Connecticut, 381 U.S. 479, 487, 495 (1965); Poe v. Ullman, 367 U.S. 497,
553 (1961).

13. Sodomy as defined by TEX. PEN. CODE ANN. art. 524 (1952) includes the acts of fellatio,
cunnilingus, buggery, bestiality, crime against nature, and necrophelia. There are certain terms used
to describe the above activities that are perhaps better suited than is the term "sodomy." New York
used the term "deviate sexual intercourse," N.Y. PEN. LAW § 130.00 (McKinney 1967), while
Illinois uses the expression "deviate sexual conduct," ILL. ANN. STAT. ch. 38, § 11-2 (Smith-Hurd
1964). It is suggested that these terms are more appropriate than is the term "sodomy" since
sodomy, in its early common law meaning meant only copulation per annum. Several jurisdictions
experienced legal definitional problems when they attempted to use the general and vague terms
"sodomy," "buggery," or "crime against nature" in application to criminal cases involving
bestiality, necrophelia, fellatio, or cunnilingus. See, e.g., Weaver v. Territory, 14 Ariz. 268, 127 P.
724 (1912) (crime against nature cannot be committed by penetration of the mouth); State v.
Maida, 29 Del. (6 Boyce) 40, 96 A. 207 (1915) (copulation per mouth constitutes the offense
denounced as the detestable crime against nature, which is synonymous with sodomy); Riley v.
Garrett, 219 Ga. 345, 133 S.E.2d 367 (1963) (crime of sodomy does not include cunnilingus); People
v. Smith, 258 Ill. 502, 101 N.E. 957 (1913) (facts showed not a crime against nature but a crime
against children); State v. Johnson, 44 Utah 18, 137 P. 632 (1913) (copulation per mouth does not
constitute the infamous crime against nature).

14. 394 F.2d 873 (7th Cir.), cert. denied. 393 U.S. 847 (1968). Cotner pleaded guilty to his
wife's charge that he had committed the abominable and detestable crime against nature with her in
violation of the Indiana sodomy statute, IND. ANN. STAT., § 10-4221 (1956). The broad, vague
language ("abominable and detestable crime against nature") was not specifically identified in the
opinion but has been construed by case law rulings to include such acts as fellatio and cunnilingus
regardless of the participants' sex. As a result of the Cotner decision, the annotated statute now
considers private acts of sodomy by married persons exempt from prosecution, provided the act is
consensual. IND. ANN. STAT., § 10-4221 (Supp. 1969).

The Cotner court reasoned that the Indiana sodomy statute would be inapplicable to
consensual married sodomy in private as long as force was not employed. It is interesting to note
that while a rape charge cannot be sustained in an instance of forceable, natural sexual intercourse
between husband and wife, sodomy in the marital context must be consensual or it is subject to
criminal penalties.

15. Buchanan v. Batchelor, 308 F. Supp. 729, 735 (N.D. Tex. 1970). There is an apparent
dearth of cases dealing with the question of deviate sexual behavior practiced consensually in private
by married couples. One reason for this absence may be found in the inherent difficulty law
enforcement agents would have in acquiring legally obtainable evidence if the act was truly private
and consensual. The issue of a legal search and seizure would immediately confront any police
agency that chose to vigorously enforce a sodomy statute against married persons acting
consensually in private. Even though such a statute would be nearly impossible to enforce, and few,
if any, convictions would result, there would always be the lingering threat of blackmail and
extortion upon those subject to its proscription. In addition to fearing possible prosecution from a
dormant and realistically unenforceable sodomy statute, the participants might also fear public
knowledge of their private activity and/or loss of employment resulting from such knowledge. See
30 ALBANY L. REV. 291,302 (1966).
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Based on the assumption that a constitutional right to protection
exists, it should then be determined if the Texas statute infringes upon
this right. The language of the statute begins with the word "whoever,"
which obviously is applicable to any living person and is in no way
qualified. 6 Married persons engaging in acts of sodomy, consensually
and in private, would be subject to prosecution, as the court correctly
reasoned and as the Gibsons feared. The language and content of the
Texas statute is certainly not unique-many other states have basically
identical statutes, whether labeled "sodomy," "buggery," or "crime
against nature." 7 Many of these statutes will be subject to the same fate
as the Texas statute if the Buchanan court reasoning prevails through
appellate review.' New York State, in its penal law, has adopted a
position that is consistent with the Buchanan opinion. Persons married
to each other have been excluded from the New York penal law
definition "deviate sexual intercourse."" The state of Illinois went one
step further in separating morality from the law, when in 1961, the
legislature drafted a revised article on sex offenses which did not
proscribe any sexual conduct between consenting adults as long as the
conduct did not interfere with certain key interests of the community.2O
These key interests will be discussed later. Both New York and Illinois
relied heavily on the 1955 Tentative Draft Number 4 of the Model Penal
Code for their guidance and authority, although New York eventually
took a more traditional stand than did Illinois. 2'

The Buchanan court found that the class represented by the
Gibsons practiced an activity that was constitutionally protected and
that Texas had legislation that would prohibit such conduct. This being
true, the state had to yield to the constitutionally protected interest
unless it could show a compelling, subordinating interest n that was of a

16. Without difficulty, the statute can be construed to apply to man or woman, adult or
minor, married or unmarried person.

17. 4 CALIF. W.L. REV. 115, 116 (1968).
18. Appeal docketed, 38 U.S.L.W. 3524 (U.S. June 19, 1970) (Nos. 1721, 1722, 1969-70

Term; renumbered Nos. 289, 290, 1970-71 Term).
19. N.Y. PEN. LAW § 130.00 (McKinney 1967):
20. ILL. ANN. STAT. ch. 38, art. II, § ll-2(Smith-Hurd 1964).
21. MODEL PENAL CODE § 207.5, Comment at 277-279 (Tent. Draft No. 4, 1955). The

Reporters' position on sodomy was that consensual, private adult "atypical sex practice[s]" should
be excluded from the criminal law since no real harm would be done to the "secular interests of the
community" and that "[tihis area of private morals is the distinctive concern of spiritual
authorities." The Reporters also recognized the fundamental question of the individual's protection
against state interference in his private affairs. See 30 ALBANY L. REV. 291 (1966).

22. NAACP v. Alabama, 377 U.S. 288, 307 (1964); Bates v. Little Rock, 361 U.S. 516
(1960). In Cotner v. Henry, 394 F.2d 873, 875 (1968) the court held:

"Under Griswold Indiana courts could not interpret the statute constitutionally as
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"necessary" character.2 There are, of course, areas where a compelling
state interest can, with proper showing, override personal liberties. 2'
Within the area of sodomy, compelling state interest is more the rule
than the exception;" in fact, Illinois is the only state which does not
proscribe sodomy among consenting adults32 However, it should not be
concluded that Illinois has abandoned all control over deviate sexual
conduct. As the introductory remarks to Article 11 (Sex Offenses)2
point out, there are areas of public protection that the revision
committee (seemingly) would classify as demonstrative of a compelling
subordinating interest. The committee's comment reads:

The broad scope of personal, family, community, social and religious
interests which can be affected by sexual activities renders more
difficult the problem of drafting legislation proscribing specific acts of
sexual conduct. The Committee approached the problem from several
basic premises: (1) protection of the individual against forcible acts; (2)
protection of the young and immature from the sexual advances of
older and more mature individuals; (3) protection of the public from
open and notorious conduct which disturbs the peace, tends to promote
breaches of the peace, or openly flouts accepted standards of morality
in the community; and, (4) protection of the institution of marriage and
normal family relationships from sexual conduct which tends to
destroy them. 2

The state of Texas was unable to convince the Buchanan court that
there was a compelling state interest that should subordinate the private,
consensual acts of sodomy by married couples to legislative control. In
failing to show such an interest, the statute's unconstitutional
overbreadth was established3n

It is thus clear that the Buchanan court's reasoning was entirely
proper-in fact, obligatory. A constitutionally protected freedom had
been abridged by a state statute and this abridgment would only be
validated if the state could show a compelling and overriding state

making private consensual physical relations between married persons a crime absent a
clear showing that the state had an interest in preventing such relations, which
outweighed the constitutional right to marital privacy."

23. McLaughlin v. Florida, 379 U.S. 184 (1964).
24. For example: proscription of drug abuse, obscenity, and lewdness.
25. All jurisdictions protect the individual against forcible acts of sodomy (spouses included),

protect minors against the sexual advances of older persons, and protect the public from openly
demonstrated sodomous acts.

26. See4 CALIF. W.L. REV. 115, 116 (1968).
27. ILL. ANN. STAT. ch. 38, art. II, § 11-2 (Smith-Hurd 1964).
28. Id.
29. Accord, NAACP v. Alabama, 377 U.S. 288, 307 (1964).

19701
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interest to subordinate the constitutional right. The state could not
convince the court that there was such a compelling state interest and
therefore the statute was recognized as unconstitutionally overbroad. As
the court commented, such issues are matters of taste and, as such,
should not be legislated against. It follows that these consensual
activities in the privacy of marital repose are not within the purview of
the criminal law.3 The effect of Buchanan is to leave Texas without
penal sanctions for deviate sexual activities. Thus the court's holding
serves as a mandate to the Texas Legislature to devise a constitutionally
acceptable statute in order to protect those "key interests of the
community." In beginning its search, the legislature would be well
advised to look to New York penal law for guidance, since the New
York statutory position appears to closely parallel that of Texas while
providing the important proscriptive exclusion of marital sexual activity.
Beyond that, the wisdom and pragmatism of the Illinois approach to
consenting adult activities has much to be recommended if the subject
matter is considered more as a problem of social behavior than as
criminal activity. The ultimate result, effective legislation, will of course
depend on the community's appraisal-its needs, goals, biases, and
sensitivities-and on the recognition of personal freedoms that exist
beyond the authority of the state.

Ty Monroe Sparks

30. See Buchanan v. Batchelor, 308 F. Supp. 729,735 (N.D. Tex. 1970).

[Note: After this article went to press, the Court of Criminal Appeals
had opportunity to consider the constitutionality of Article 524 in Pruett
v. State, No. 43,193 (Nov. 25, 1970). The court held that the sodomy
statute was constitutional and that state courts were not obligated to
follow lower federal court rulings on Federal Constitutional questions.]
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