
Constitutional Law-Right to Confrontation-Use of Prior Testimony in
the Declarant's Presence. California v. Green, 399 U.S. 149 (1970).

Melvin Porter, a minor, was arrested for selling marihauna to an
undercover police officer. While in the custory of juvenile authorities,
Porter named John Green as his supplier. Green was subsequently
arrested, and at Green's preliminary hearing, while under oath and
subject to cross-examination, Porter testified that Green had supplied
him with marihauna. Two months later at Green's trial on the charge of
selling marihauna to a minor, Porter changed his position and testified
that he was unsure whether or not Green had supplied him with the drug.
Porter's testimony at the preliminary hearing was admitted into evidence
under section 1235 of the California Evidence Code,' which allows the
introduction of the prior testimony of a witness if it is inconsistent with
the witness's present testimony, and an opportunity is given to explain or
deny the prior statement. Green's conviction at the trial court was
reversed by the district court of appeals, holding that the use of Porter's
prior testimony denied Green his right of confrontation under the sixth
amendment. The California Supreme Court affirmed but the United
States Supreme Court reversed.

In reaching its decision, the United States Supreme Court surveyed
the historical objective of the confrontation clause and found it primarily
to prohibit the use of ex parte affidavits or depositions as evidence in
criminal trials where the defendant did not have an opportunity to
challenge his accusers in a face-to-face encounter before the trier of fact.'

I. CAL. EVID. CODE § 1235 (West 1966):
Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if
the statement is inconsistent with his testimony at the hearing and is offered in
compliance with Section 770.

CAL. EVID. CODE § 770 (West 1966):
Evidence of inconsistent statement of a witness. Unless the interests of justice otherwise
require, extrinsic evidence of a statement made by a witness that is inconsistent with any
part of his testimony at the hearing shall be excluded unless:

(a) The witness was so examined while testifying as to give him an
opportunity to explain or deny the statement; or
(b) The witness has not been excused from giving further testimony in the
action.

Sections 1235 and 770 of the California Evidence Code represent a different and generally
unrecognized exception to the rule against hearsay. These sections are based on the rationale that it
is not feasible to admit the prior inconsistent testimony for the purposes of impeachment and to
expect the jury not to consider it for purposes other than impeachment. See People v. Johnson, 68
Cal. 2d 646, 441 P.2d 111 (1968), cert. denied, 393 U.S. 1050 (1969).

2. It is important to note that the right to confrontation applies only in criminal cases. The
confrontation guarantee of the sixth amendment speaks only to the criminal situation, and thus the
right of confrontation does not impose restrictions upon evidentiary procedures employed in civil
cases. U.S. CONST. AMEND. VI.
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Based upon this historical objective and the Court's past determinations
concerning its meaning, it was held that the right to confrontation
required (1) that the witness give his testimony under oath, (2) that the
witness be forced to submit to cross-examination, and (3) that the jury
be permitted to observe the demeanor of the witness in making his
statement. Upon measuring section 1235 of the California Evidence
Code against the requirements of the confrontation clause, the Court
found that the rights of confrontation had not been violated by operation
of the statute.' The oath requirement was held to be satisfied since the
witness must affirm, deny, or qualify his prior testimony while presently
under oath. The opportunity for cross-examination was satisfied since
the witness was present at the trial subject to cross-examination
regarding his prior testimony. The necessity for jury observation of the
demeanor of the witness was deemed satisfied because the jury was able
to observe the demeanor of the witness as he affirmed, denied, or
explained his former testimony. Since Green's confrontation rights were
satisfied by the operation of the California Evidence Code, the Court
reversed the holding of the California Supreme Court.

The present decision, with its express denial of the common law
rules of evidence possessing any constitutional sanction, dispels the
formerly held misconception that hearsay evidentiary rules were codified
by the confrontation clause of the sixth amendment.' Although the
Court's past decisions have often maintained a close association between
the confrontation clause and hearsay principles,' a careful analysis of
these decisions reveals that the identification of the two was never
intended. In the past the Court has generally been confronted with a
situation in which the prior testimony of a witness was being offered
when the witness was either unavailable or unable to testify in person.' In
this situation the Court was generally concerned with what was termed
the prior testimony exception to the hearsay rule at common law. 7 In

3. For an interpretation differing from that of the present case, see People v. Green, 70 Cal.
2d 654, 451 P.2d 422 (1969).

4. The basis of this view is that at common law, the only right to confrontation was that
represented by the hearsay rule. 5 WIGMORE, A TREATISE ON EVIDENCE § 1397, at 130-31 (3d ed.
1940). As to whether the admission would have violated federal evidentiary rules against hearsay,
see Bruton v. United States, 391 U.S. 123, 128 (1968).

5. Bruton v. United States, 391 U.S. 123 (1968); Snyder v. Massachusetts, 291 U.S. 97
(1934); Dowdell v. United States, 221 U.S. 325 (1911); Motes v. United States, 178 U.S. 458
(1900); Kirby v. United States, 174 U.S. 47 (1899); Mattox v. United States, 156 U.S. 237 (1895);
Reynolds v. United States, 98 U.S. 145 (1878).

6. See Barber v. Page, 390 U.S. 719 (1968); Douglas v. Alabama, 380 U.S. 415 (1965);
Pointer v. Texas, 380 U.S. 400 (1965).

7. Bruton v. United States, 391 U.S. 123 (1968); Barber v. Page, 390 U.S. 719 (1968);
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Mattox v. United States,' the Court held that the admission of the prior
testimony of an unavailable witness would not be in violation of the
confrontation rights of the accused. However, in reaching this
conclusion, the Court stated that the necessity of preventing a
breakdown in the administration of justice required that an exception be
made to the confrontation rights of the defendant in this situation.9 Thus
the prior testimony exception to the hearsay rule was given effect only
out of the dictates of necessity, rather than because it was a requirement
of the sixth amendment.

The Court's holding in Motes v. United States, 0 substantiates the
view of the prior testimony exception to the hearsay rule which was
expressed in Mattox. In Motes the Court held that where the absence of
a witness is attributable to the negligence of officers of the state, that
witness's prior testimony will not be admitted. By this decision, the
Court prevented an extension of the exception to the defendant's rights
of confrontation by imposing upon the state the burden of exercising due
care in insuring that its witness will appear. The theory that the
testimony must be admitted in order to prevent a breakdown of the
administration of justice was inapplicable, since by exercising due care
the state could insure that its witness would be present to testify. The
Motes decision thus demonstrated the limited terms under which the
prior testimony of an unavailable witness would be admitted as an
exception to the confrontation rights of the accused.

In Barber v. Page," the Court continued to require the
demonstration of the necessity which would permit the prior testimony
of an absent witness to be admitted in evidence. In Barber the Court held
that before the evidence could be admitted, the prosecution must have
made a good faith effort to secure the attendance of the witness. The
Court recognized the exception created in Mattox and held that unless
the prosecution had made a good faith attempt to secure the attendance
of the witness, the exception would not come into operation.

Even though the present decision removes considerable doubt as to
the position of the prior testimony exception to the hearsay rules with
regard to the confrontation clause, it is important to note that the Court
does not overrule its former decisions in the area. The present decision
dealt only with the situation of whether it would be constitutional to

Pointer v. Texas, 380 U.S. 400 (1965); 5 WIGMORE, A TREATISE ON EVIDENCE §§ 1420-22 (3d ed.
1940).

8. 156 U.S. 237 (1895).
9. Id. at 244.
10. 178 U.S. 458 (1900).
11. 390 U.S. 719 (1968).

1971]



TEXAS TECH LA W REVIEW

admit the prior inconsistent testimony of a witness who is present. By
allowing the admission of the testimony, the Court is not overruling the
former requirement of actual unavailability which was held necessary in
its decisions dealing with the attempted admission of the prior testimony
of an absent witness. ' 2 The present decision places this former insistence
upon actual unavailability in its proper context. In these decisions, the
Court was not attempting to insure that the letter of the common law be
fulfilled, but rather was insuring that the requisite degree of necessity
was present to justify the operation of an exception to the defendant's
right of confrontation. 3 The present decision does not relax the former
rule that when real necessity is demonstrated unavailability will make
former testimony admissible despite the right of confrontation. The
present decision formulates the additional rule that where the witness is
present the right of confrontation may be satisfied with respect to former
testimony. By this additional rule, the Court has made it clear that
unavailability is not the sole criteria by which to determine the
admissibility of former testimony.

Since this decision is limited to the situation where the witness is
present and his prior inconsistent testimony is being offered in his
presence, the Court's holding should not be construed as evidence of a
more liberal approach to the introduction of the prior testimony of an
unavailable witness. As the Court pointed out, the confrontation rights
of the defendant may be protected when the witness is present, since the
witness is under oath, in the presence of the jury, and subject to cross-
examination. However, the situation is radically altered when the prior
testimony of an absent witness is offered. Here the opportunity for jury
observation disappears and the right of cross-examination is satisfied
only by the opportunity to exercise the right at the previous hearing.
These restrictions upon two of the elements of confrontation are justified
by necessity. Thus, if the right to confrontation is to continue to serve its
intended purpose, the Court's former requirement that a showing of

12. For an excellent discussion of the rationale behind the Court's former decisions in the
area and the distinction drawn between common law requirements and constitutional requirements,
see Larkin, The Right of Confrontation: What Next?, I TEX. TECH L. Rav. 67 (1969). For a
discussion of the view that the substantive use of prior inconsistent statements should be permitted
on the theory that the usual dangers of hearsay are nonexistent, see Maguire, The Hearsay System:
Around and Through the Thicket, 14 VAND. L. REv. 741, 747 (1961); Morgan, Hearsay Dangers
and the Application of the Hearsay Concept, 62 Harv. L. Rev. 177, 192-96 (1948).

13. At common law, it was generally required that the witness be either unavailable or unable
to testify before his prior testimony would be allowed as an exception to the hearsay rule. The scope
of the present decision must be limited to the situation in which the witness is present and his prior
testimony is being offered in evidence. See California v. Green, 399 U.S. 149 (1970).
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actual necessity be made before the prior testimony of an unavailable
witness will be admitted must remain in effect.

By its present holding that the common law hearsay rules may be
constitutionally altered and by its definitional approach to the right of
confrontation, the Court has perhaps cleared the path for future reforms
in the area of criminal evidence. By its express grant of permission and
actual encouragement to the states to make such modifications as are
necessary to clarify the hearsay area, the Court has laid the necessary
groundwork to prompt legislative bodies to give a serious view to their
present codes of criminal evidence. A critical review of these codes may
well result in extended reform and clarification. Such a result will be a
welcome innovation to the efficient and fair administration of justice.

Benny J. Lowe


