
Future Interest-Acceleration of Contingent Remainders-Will
Acceleration Apply Where There Is a Renunciation of the Prior Estate?
Aberg v. First National Bank, 450 S.W.2d 403 (Tex. Civ. App.-Dallas
1970, writ ref'd n.r.e.).

Elizabeth Goodman had been granted a life estate in a trust income.
The arrangement provided that 21 years from the birth of her last child
or on her death, whichever was later, the corpus would be distributed to
her lineal descendants then living. Before receiving any benefits,
Elizabeth renounced her interests in the trust and joined with her three
children, all over 21, to have the corpus disbursed to the three in equal
portions. Their theory was that Elizabeth's renunciation was as effective
as death; therefore their interest, although contingent, should accelerate
into present possession. The trustee asked for a declaratory judgment.
The court of appeals, by affirming the trial court decision, held that the
contingent remainder could not be accelerated.

Generally, the doctrine of acceleration' is used when a temporary
interest, which runs prior to the remainder interest, fails to come into
existance, or coming into existance, terminates in some manner which
the testator did not provide. 2 There is general accord in most
jurisdictions that absolutely vested interests will be accelerated upon
premature failure to a prior estate.3 The reason for this is that to be
vested, the interest must stand ready to take in possession whenever and
however the prior estate terminates. Texas courts have followed the
majority view and allowed vested remainders to accelerate.4

The courts are divided, however, on the question of acceleration of
contingent remainders. Two major divisions exist in the jurisdictions
that have acted on the matter. The first denies acceleration of contingent
remainders when the identity of the persons entitled to take the corpus of

1. Under the doctrine of acceleration, the remainder interest is no longer postponed but is
brought into present enjoyment and possession.

2. Cummings v. Hamilton, 220 Ill. 480, 77 N.E. 264 (1905) (incapacity of the donee to take);
Key v. Weathersbee, 43 S.C. 414, 21 S.E. 324 (1895) (devise to a subscribing witness void). The
most commom type of failure occurs when the surviving spouse renounces the dower or statutory
estate. For a collection of such cases see G. BOGERT, TRUSTS AND TRUSTEES § 172 n. 36 (2d ed.
1965).

3. In re Nixon's Estate, 71 N.J. Super. 450, 177 A.2d 292 (1962); Key v. Weathershee, 43
S.C. 414, 21 S.E. 324 (1895); Albright v. Albright, 192 Tenn. 326,241 S.W.2d 415 (1951); Price v.
Talkington, 126 W. Va. 263, 27 S.E.2d 705 (1943). However, there is authority expressing a view
that even vested remainders will not be accelerated. See Cassidy v. Padgett, 99 Ind. App. 239, 190
N.E. 133 (1934) (contrary intent of the testator controlled); Lovell v. Charleston, 66 N.H. 584, 32
A. 160 (1891) (no acceleration because there was a residuary gift to the town of Charleston).

4. Goodson v. Goldsmith, 131 Tex. 418, 115 S.W.2d 1100 (1938); First City Bank v.
Toombs, 431 S.W.2d 404 (Tex. Civ. App.-San Antonio, 1968, writ ref'd n.r.e.).
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the trust cannot be determined until the occurrence of the particular
contingency specified in the trust instrument. The second applies
acceleration to both vested and contingent remainders unless there is
language clearly showing contrary intent of the settlor.1

Under the first theory, where the contingency must occur in order to
establish the identity of the remainderman, acceleration will not be
applied. An example would be: life estate to A, remainder to the first son
of B. If A renounces the life estate interest before a son is born to B, the
remainder could not be accelerated because the person entitled to take is
not at that time ascertainable.6 Such interests are usually held as
executory, vesting when and if the persons named to take are identified.,
The cases, however, do not limit application of non-acceleration to
situations as clear as the previous example. New York states that no
contingent remainders will be accelerated on the failure of a prior
interest. Close study reveals that application is confined to cases where
survivorship is the necessary contingency or where the distribution of the
corpus is to take place on the death of the holder of the intervening
estate.8 The New York approach is to treat the result as an application of
settled property law. That is, if the remainder is contingent the rule of
law will not permit acceleration, whether that was the intent of the
testator or not. 9 Other jurisdictions are more liberal than New York in
their approach to acceleration yet may still be classified as a member of
the first division. Kansas demonstrates this in the case of Miller v.
Miller,0 where acceleration was denied because there could be no heirs
while the life tenant was still alive. The court looked at the application of
the rule of no acceleration as a construction of the will, not as an
application of a fixed law.

The second division of authority relies greatly, if not solely, on the
intent of the testator or settlor in applying the doctrine of acceleration.
I n cases dealing with a condition precedent in a will or trust, the courts in

5. Aberg v. First Nat. Bank, 450 S.W.2d 403, 407 (Tex. Civ. App.-Dallas 1970, writ ref'd
n.r.e.).

6. This example is used and discussed in Sims, The A cceleration of Future Interests. 41 YALE

L.J. 659,666 (1932).
7. See Rose v. Rose, 126 Miss. 114, 88 So. 513 (1921); Crossan v. Crossan, 303 Mo. 572,262

S.W. 701 (1924).
8. In re Silsby, 229 N.Y. 396, 128 N.E. 212 (1920); In re MacGregor's Estate, 15 Misc. 2d

630, 181 N.Y.S.2d 730 (1958); In re Green's Estate, 146 Misc. 530, 262 N.Y.S. 456 (1932).
9. In re MacGregor's Estate, 15 Misc. 2d 630, 181 N.Y.S.2d 730 (1958). But see In re Estate

of Shaul, 58 Misc. 2d 967, 297 N.Y.S.2d 209 (1969) (contingent remainder obviously misnamed
and allowed to accelerate).

10. 91 Kan. 1, 136 P. 953 (1913). See also Wakefield v. Wakefield, 256 Ill. 296, 100 N.E. 275
(1921); Rose v. Rose, 126 Miss. 114,88 So. 513 (1921); Crossan v. Crossan, 303 Mo. 572,262 S.W.
701 (1924).
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this group generally have allowed acceleration." To accomplish this, the
words "on the death of," "surviving," and "then living" are not looked
on as making the remainder contingent on survivorship. They are viewed
as showing the time of termination of the prior estate. Further, the
courts have declared that an unanticipated failure has the same effect as
the death of the holder of the intervening estate as to fixing the identity of
those who are to take the remainder interest.13 When the intent of the
testator is taken into consideration in applying this reasoning the
provisions of a trust might rightly be viewed as establishing an order of
distribution of benefits, a succession of estates, rather than contingencies
which must be fulfilled in all circumstances. 4 The presumption is that
the testator intended to give a gift to each of the persons named in the
will and has only set out an order of enjoyment, not conditions of
enjoyment. If a prior interest terminates by some method other than that
named by the testator, then the gift to the remaindermen should come
into possession and enjoyment. 5

Application of the testator's intent, however, is double edged and
may permit or deny acceleration of contingent remainders. As it is stated
in Rogers v. Safe Deposit & Trust Co.:

The doctrine of acceleration of estates is founded upon the desire
of courts of equity to give effect to the manifest intention of the
testator, and, when such intention would be frustrated by allowing it, it
will be denied."

The Aberg case is properly viewed in light of the above rationale. Even
though the court's decision denied acceleration in this case of first
impression, it has seemingly'7 aligned Texas with the second division of
authority by relying heavily on the intent of the settlor. 8 To establish

11. See Roe v. Doe (Scotten v. Moore), 5 Boyce (Del.) 545, 93 A. 373 (1914); O'Rear v.
Bogie, 157 Ky. 666, 163 S.W. 1107 (1914); American Nat. Bank v. Chapin, 130 Va. 1, 107 S.E. 636
(1921).

12. Equitable Trust Co. v. Proctor, 27 Del. Ch. 151, 32 A.2d 422 (1943); Auerbach v.
Samuels, 342 P.2d 879 (Utah 1959).

13. Tomb v. Bardo, 153 Kan. 766, 114 P.2d 320 (1941); Compton v. Rixey's Ex'r, 124 Va.
548, 98 S.E. 651 (1919); see 40MICH. L. REv.464 (1942).

14. American Nat. Bank v. Chapin, 130 Va. I, 107 S.E. 636 (1921).
15. Miller v. Miller, 91 Kan. 1, 136 P. 953 (1913); Davidsons v. Mechanics Sav. & Trust, 129

Ohio St.418,195 N.E. 845 (1935).
16. 97 Md. 674,677, 55 A. 679,680 (1903) (emphasis added).
17. Although the court, by quoting G. BOGERT, TRUSTS AND TRUSTtES, § 172 (2d ed. 1965),

at 410 of the decision, has stated that a contingent remainder will not be accelerated, the remainder
of the decision contradicts that statement to such an extent that it is doubted that the court wanted
to follow absolutely Bogert's rule.

18. 450 S.W.2d at 410, "The cardinal rule which we must follow ... is to seek and enforce
the intention of the testator or settlor." See also note 2 supra.
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that intention, the court looked to the language of the trust instrument.
First it was concluded that the settlor did more than establish an order of
enjoyment of estates by imposing on the remaindermen two conditions
which would identify those entitled to take. The trust stated:

[A]t the expiration of twenty-one years from the date of the birth of the
last child born . . or at her death if that be later, the corpus shall be
distributed to the then living lineal descendants of the said Elizabeth
Vardell Goodman per stripes.'"

Survivorship on the death of the life tenant, by itself, would
probably not have been fatal to acceleration,2 but in combination with a
condition which would possibly extend the distribution of the corpus 21
years beyond the death of the life tenant, the court concluded that literal
survivorship was important to the settlor. 2' In the same line of thought,
even though the renunciation could have been construed as having the
same effect as death of the life tenant, the legal presumption that one
may have children as long as he lives would not be overcome until the
actual death of Elizabeth Goodman. Therefore, only one of the two
contingencies could be resolved by a renunciation. In clear language the
trust stressed that the distribution was to be predicated on either
condition, whichever occurred later. The "spendthrift trust" provisions
were also cited as expressing an affirmative intent to protect the trust
and keep it intact as long as possible.2 Further evidence of this intent
was the strict compliance with the rule against perpetuities. 2

The court also used the impossibility to ascertain those entitled to
take as a reason for denying acceleration. By so doing it appeared that
the Texas courts were not going to be as liberal as some jurisdictions in

19. 450S.W.2dat404.
20. In re Nixon's Estate, 71 N.J. Super. 450, 177 A.2d 292 (1962); Key v. Weathersbee, 43

S.C. 414, 21 S.E. 324 (1895); Albright v. Albright, 192 Tenn. 326, 241 S.W.2d 415 (1951); Price v.
Talkington, 126 W. Va. 263, 27 S.E. 2d 705 (1943).

21. A case similar in this point is Brandenburg v. Thorndike, 139 Mass. 102, 28 N.E. 575
(1885), where the time of distribution was set past the life tenant's death. The court made
distribution only to the surviving members of the named group.

22. 450 S.W.2d at 405, the trust instrument stated:
No assignment or order by any beneficiary by way of any anticipation of any part of

the income or corpus of this trust shall be valid, but said income and/or corpus shall be
paid by the Trustee direct to such beneficiary; nor shall the interest of any beneficiary in
the income and/or corpus hereof be subject to the claims of such beneficiary's creditors,
or subject to attachment, garnishment or execution or other legal or equitable process or
lien brought by or in favor of any of said creditors.

23. 450 S.W.2d at 410. The trust was construed by the court as a plan to hold the corpus
intact for as long as the law would allow. By implication this must mean the rule against
perpetuities.
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allowing renunciation to be as effective as the death of the life tenant.
However, it is important to note that in the present case the death of the
life tenant was not the only condition precedent to the establishment of
the identity of the remaindermen. It is, therefore, submitted that the
Aberg case is not at variance with those cases which apply only the intent
of the testator and that the case could be and should be so aligned in the
future. It was evident that the court found the settlor's intention to be the
specific enforcement of the conditions precedent which were set out in the
trust. Thus the seeming impossibility to ascertain the identity of the
remaindermen under those conditions was imposed by the intent of the
settlor.

James B. Shackelford


