
Insurance-Agency-Does an Insurance Agent, as a Matter of Law,
Have the Authority to Revoke a Cancellation Notice Sent by the Insurer
Directly to the Insured. Blakely v. American Employers' Insurance Co.,
424 F.2d 728 (5th Cir. 1970).

American Employers' Insurance Company issued an automobile
liability policy to Campbell but subsequently wrote its local agent,
Vaughn, that the policy would have to be cancelled because of the
undesirability of the risk. Vaughn unsuccessfully attempted to persuade
American to continue the policy and, as indicated by his deposition,
called Campbell and told her to ignore anything which she might receive
from American concerning the policy because he had taken care of
everything. Campbell testified that she received the notice of cancellation
and in a subsequent conversation with Vaughn told him that she was
ignoring it as he had instructed. Vaughn testified that he did not
remember this last conversation with her.

Campbell then had an automobile accident with Blakely, and
Blakely recovered a judgment against Campbell. American denied its
liability on the policy because of the cancellation notice, and Campbell
brought this action against American to recover for breach of the policy
contract.' The United States District Court for the Northern District of
Texas granted Campbell a summary judgment. The Fifth Circuit Court
of Appeals affirmed the trial court and held in part that the local
recording agent had authority to, and did in fact, revoke the attempted
cancellation notice before it was sent to the insured. The court of appeals
reasoned that Texas law, which was controlling in this case, clearly
indicates that a local agent has broad authority to bind the insurance
company.2 This authority is coextensive with that of the insurance
company and includes the authority to make a contract of insurance, to
issue the policy, and to exercise the highest authority which the law
confers upon the corporation itself. Therefore, the agent would have
authority to retract a cancellation notice.

Justice Godbold delivered the dissenting opinion on the issue

I. Richard R. Campbell, the insured, was a co-plaintiff and Neil L. Vaughn, the local
recording agent for American Employers', was made a third-party defendant.

2. TEX. INS. CODE ANN. art. 21.14 (1963) provides in part:
Sec. 2. Definitions . . .- By the term "Local Recording Agent" is meant a person.
engaged in soliciting and writing insurance, being authorized by an insurance company
. . . to solicit business and to write, sign, execute, and deliver policies of insurance, and
to bind companies on insurance risks, and who maintain an office and a record of such
business and the transactions which are involved, who collect premiums on such business
and otherwise perform the customary duties of a local recording agent representing an
insurance carrier in its relations with the public . ...
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concerning cancellation of the policy. The dissent did not take issue with
the majority's view that an agent's revocation of a cancellation notice
previously received is effective. However, Justice Godbold took the
position that the testimony was conflicting as to any revocation by the
agent after notice was received (thereby precluding summary judgment
on that issue), and was apparently of the view that the statute did not
expiessly confer authority on an agent to cut off in advance the
company's power to revoke in the future. This authority, if contained in
the statute at all, would, in the view of the dissent, have to be derived
from that portion of the statute conferring on local recording agents the
power to "perform the customary duties of a local recording agent
. . . ." Whether such an act is a customary duty is in and of itself a
question of fact, precluding summary judgment.

Two principal questions are presented by the instant case. First,
does a local recording agent have the power to revoke a cancellation
notice previously received by the insured; and, second, does a local agent
have the power to revoke a cancellation notice before its receipt by the
insured?

Originally, an insurance agent's authority was not established by
statute but by his relations with the insurance company he represented.4

Apparently the insurance company was free to give the agent as much or
as little power as it so desired. However, once the scope of the agent's
authority was established, it could not be subsequently restricted by
contractual agreement between the insured and insurer.' It follows,
therefore, that the insurance company could defend against its liability
on an insurance policy based on its failure to vest the agent with the
authority sought to be exercised.'

The Texas Legislature supplanted this case law by statute,7 which
was later adopted substantially unchanged in the Texas Insurance Code8

and was designed to provide some statutory assurance of the local
agent's authority to act for and bind the company he represents., The
purpose of this statute was twofold. It was designed first to make the
local agent's authority coextensive with that of the company he

3. Id.
4. Hartford Fire Ins. Co. v. Walker, 94 Tex. 473, 61 S.W. 711 (1901).
5. Home Ins. Co. v. Roberts, 129 Tex. 178, 100 S.W.2d 91 (1937); Morrison v. Insurance Co.

of N. America, 69 Tex. 353, 6 S.W. 605 (1887).
6. Camden Fire Ins. Co. v. Hill, 276 S.W. 887 (Tex. Comm'n App. 1925,jdgmt adopted).
7. Tex. Laws 1941, ch. 212, § 2, at 376.
8. TEX. INS. CODE ANN. art. 21.14 (1963).
9. New York Fire Ins. Co. v. Reed, 138 S.W.2d 138, 142 (Tex. Civ. App.-Amarillo 1939,

writ ref'd).
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represents, and second to remove all questions of the local agent's actual
or apparent authority from the field of cavil or dispute. 0

While article 21.14 is merely definitional, it is the basic source of
authority for local agents. Insurance companies have only two choices
available to them in determining the classification of their local agents."
Once they have designated their representative as a local recording agent,
he is vested with the full power which the statute gives that classification
of agent.' 2 However, there is some scant authority to the contrary. 3

Two clauses of the Insurance Code provide statutory authority for
the resolution of both issues in the instant case. The Insurance Code
provides that a local recording agent may "bind the company on
insurance risks" and "perform the customary duties of a local recording
agent representing an insurance carrier in its relations with the public.""
The phrase "bind the company on insurance risks" could provide
authority for the agent's revocation of a notice either prior to or
subsequent to its receipt by the insured. In both cases the agent is
continuing the company's liability on the policy despite its unwillingness
to be bound, and therefore in effect, binding it on the risk. This
reasoning is supported by the leading Texas case construing the statute,
Shaller v. Commercial Standard Insurance Co. 15 While Shaller concerns
the "writing of policies" provisions of the statute, and is thus not
directly in point, its construction of the statute to the effect that the
purpose of the statute was to vest local recording agents with authority
coextensive with that of the company and to remove all questions of the
local agent's actual or apparent authority from the field of cavil or
dispute, would seem to be equally appropriate to the phrase under
consideration here. Furthermore, to adopt a reading of the statute with a
view to effecting its objects and purposes 6 as expressed in Shaller7

would seem to dictate the result that an agent has the statutory authority
to effect a revocation of a cancellation notice either prior to or
subsequent to its receipt by the insured.

10. Shaller v. Commercial Standard Ins. Co., 158 Tex. 143, 148, 309 S.W.2d 59, 63 (1958).
II. TEX. INS. CODE ANN. art. 21.14, § 1 (1963).
12. TEX. INS. CODE ANN. art. 21.14, § 12 (1963).
13. In New York Fire Ins. Co. v. Reed, 138 S.W.2d 138, 142 (Tex. Civ. App.-Amarillo

1939, writ ref'd), the court apparently recognized that an agent's authority might be varied by
agreement from the statutory provision:

The testimony of the [insurance company's] witnesses to the effect [that their local
recording agent] was not so authorized, at most, merely presented an issue of fact for the
court to determine. ...
14. TEX. INS. CODE ANN. art. 21.14, § 2 (1963).
15. 158 Tex. 143, 309 S.W.2d 59 (1958).
16. TEX. REV. CiV. STAT. ANN. art. 10, § 8 (1969).
17. Shaller v. Commercial Standard Ins. Co., 158 Tex. 143, 148, 309 S.W.2d 59, 63 (1958).
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It should be noted that in the case of a revocation prior to the
receipt of the notice by the insured, the policy has not been rendered
noncancelable, as suggested by the dissent in Blakely.'" It is settled law
that the company is presumed to know everything of which its agent has
knowledge,' 9 and is therefore presumed to know that its agent has
revoked the cancellation notice. When the company acquires actual
knowledge, it could terminate the agency relationship, contact the
insured directly and not only re-cancel the policy but also inform the
insured of the termination of its agent's authority, and then pursue its
remedies against the agent for any intervening loss. By terminating the
agency relationship first, the company prevents the agent from revoking
the subsequent cancellation notice.

The second statutory grant of authority allows agents to perform
"the customary duties of a local recording agent. . . ."0 This appears
to be a catch-all phrase which could include the act involved in this case,
depending upon whether the revocation of cancellation notices could be
established as a customary duty of local recording agents., Whether a
particular act is in fact a customary duty of local recording agents
generally could be resolved in the normal course of discovery
proceedings22 or by oral testimony under Federal Rule 43(e),2 thereby
permitting the disposition of the case by summary judgment .2 This is
not a question of the local agent's actual or apparent authority, thus it
does not raise the factual disputes indicated by the dissent in the Blakely
case. The statute was designed to eliminate these factual questions,2
and it has accomplished this purpose by making the agent's authority
rest not on the individual agent's relations with the company but on
what duties local recording agents in general perform.

Therefore, while there are no Texas cases directly in point to these
issues, a local recording agent may revoke a cancellation notice either
prior or subsequent to its receipt by the insured if (1) the phrase "bind
the company on insurance risks" is given a reading with a view to
effecting what appears to be the objects of the statute or (2) this act is

18. Blakely v. American Employers' Ins. Co., 424 F.2d 728, 735 (5th Cir. 1970).
19. Trader's Gen. Ins. Co. v. Lucas, 281 S.W.2d 188 (Tex. Civ. App.-Galveston 1955, writ

ref'd n.r.e.).
20. TEX. INS. CODE ANN. art. 21.14, § 2 (1963).
21. See United States Fire Ins. Co. v. Hutchinson, 421 S.W.2d 706 (Tex. Civ.

App.-Texarkana 1967, writ ref'd n.r.e.).
22. FED. R. Civ. P. 30, 31; TEx. R. Civ. P. 186, 186(a).
23. FED. R. Civ. P. 43(e); 6 J. MOORE, FEDERAL PRACTICE 56.11[81 (2d ed. 1966).
24. FED. R. Civ. P. 56; TEX. R. Civ. P. 166-A.
25. Blakely v. American Employers' Ins. Co., 424 F.2d 728, 736 (5th Cir. 1970).
26. Shaller v. Commercial Standard Ins. Co., 158 Tex. 143, 309 S.W.2d 59 (1958).
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found to be a "customary duty of a local recording agent," either on a
motion for summary judgment or a trial on the merits.

Hollis Webb, Jr.


