
Insurance-Recovery May Be Had on a Property Insurance Policy
Antedated to Include Time at Which Loss Occurred. Burch v.
Commonwealth County Mutual Insurance Company, 450 S.W.2d 838
(Tex. 1970).

Albert Burch purchased an automobile insurance policy on July 18,
1967, from Bobby Hardin, an independent insurance agent, who assured
Burch that the automobile was insured. Subsequently the automobile
was damaged while being driven by the insured. He made efforts to
notify Hardin immediately of the accident but failed. On July 19, 1967,
without knowledge of the accident, Hardin took the signed application
for insurance and the premium check to Jack Barron, another
independent insurance agent. Hardin believed that the company he
represented would not accept the risk and asked if Barron represented a
company that would. Barron accepted the premium check and wrote the
policy on Commonwealth County Mutual Insurance Company. Upon
learning that loss had occurred prior to Barron's acceptance of the
premium, Commonwealth sued to cancel the policy. Burch cross-
claimed to recover damages suffered in the accident. The trial court
granted Burch's motion for summary judgment and allowed recovery on
the antedated policy. The court of civil appeals reversed that holding
and indicated that there could not be recovery where loss had occurred
prior to the making of the contract.' In overturning the judgment of the
court of civil appeals and affirming the trial court's decision, the
Supreme Court of Texas held that a contract of property insurance may,
if the parties intend, protect against loss prior to issuance so long as
neither party knew of the loss when making the contract. In adopting
this view the court makes fully applicable in Texas the view regarded
nationally as the general rule.2

Long standing Texas authority, based on Alliance Insurance Co. v.
Continental Gin Co.,3 seemed to preclude the possibility of a property
insurance policy ever protecting against a loss that had occurred prior to
the making of the contract.' The Alliance opinion pointed out that there
are public policy considerations involved in setting property insurance
rates and that this fact dictated that at least two elements be present
before a property insurance policy may come into effect: first, the
property must exist, and second, there must be a chance of loss at the

1. 440 S.W.2d 410 (Tex. Civ. App.-Beaumont 1969) rev'd, 450 S.W.2d 838 (Tex. 1970).
2. 4 J. APPLEMAN, INSURANCE LAW & PRACTICE § 2291 at 241 (1969); see Annot., 132

A.L.R. 1325 (1941).
3. 285 S.W. 257 (Tex. Comm. App. 1926,jdgmt adopted).
4. 4 J. APPLEMAN, supra note 2, at 242.
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time the contract is formed. If there is no property or if the chance of loss
has been precluded by the certainty of a loss, the company is in the
position of accepting a small premium and contracting to pay a large
sum of money. It would be contrary to public policy for an insurance
company, whose rates to the public are determined by its payment of
losses experience, knowingly to assume the burden of a loss which had
already occurred .-

On this basis it is clear that an agent of an insurance company does
not possess the authority to bind his company to cover a loss which he
knows has already occurred.6 It is also elementary that an individual
may not, with knowledge of a loss, seek to obtain coverage by failure to
disclose the fact of such loss. This is a situation of fraud.

Alliance fails, however, to answer the question presented when
neither party knows of the loss of the property in question. That opinion
simply said that:

it is entirely non-permissible to assume that the parties intended to
make, or did make, a contract requiring payment of the larger sum if
either, or both, of them knew that the contingency, nominally in futuro,
had already occurred.

Alliance did mention that when good faith of both parties is
assumed and the property does not exist, there is a mistake of fact as to
the subject of the contract. This statement, combined with the reference
to the public policy against insurance companies knowingly assuming
the burden of a loss which has already occurred, led subsequent Texas
court interpretations to require that the property to be insured be in
existence (no loss having occurred) at the time of the contract in order
for the insurance to have any validity.8

The missing words to the development of this Texas theory were
added by United States Fire Insurance Co. of New York v. Fife., That
case stated that the property insured must be in existence at the time that
the risk attaches, and if at that time, although without the knowledge of
either party, the property is not in existence, there is no valid insurance.

5. 285 S.W. 257,258 (Tex. Comm. App. 1926,jdgmt adopted).
6. Moffett v. Texas Employer's Ins. Ass'n, 217 S.W.2d 142 (Tex. Civ. App.-El Paso 1948,

no writ); Bankers Lloyds v. Montgomery, 60 S.W.2d 201 (Tex. Comm. App. 1933,jdgmt adopted);
United States Cas. Co. v. Rodriguez, 288 S.W. 487 (Tex. Civ. App.-San Antonio 1926, writ
rerd).

7. Alliance Ins. Co. v. Continental Gin Co., 285 S.W. 257, 258 (Tex. Comm. App. 1926,
jdgmt adopted).

8. 4 J. APPLEMAN, supra note 2, at 243.
9. 6 S.W.2d 211 (Tex. Civ. App.-Ft. Worth 1928, writ dism'd).
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After this decision it was but one step further to hold that an agent
had no authority to bind his company to apre-existing loss, rather than
just to the known loss discussed in the Alliance case. 0 This shift of
wording was important because it made it impossible for there to ever be
a policy of property insurance covering a pre-existing loss." If the agent
did so contract, the policy was void from its inception.

In the light of these precedents, the Texas Supreme Court
considered the problem presented in the Burch case; the policy had been
intentionally antedated to include the time the loss occurred; however
neither contracting party knew of the loss. The then prevailing Texas
view would require a decision that the contract could not, consistent with
public policy, agree to insure a pre-existing loss. The court of civil
appeals followed this line of reasoning.12

This approach certainly served well to protect the insurance
company from any possible fraud. However, in the situation where
neither party knows of the loss, there is no basis for charging the insured
with fraud.13 If he relies on the policy for protection, there may be serious
hardship created by the operation of a rule that will invalidate his
insurance if a loss has occurred prior to issuance.

Therefore, the supreme court concludes in Burch that statements in
Alliance and subsequent cases which led to the conclusion that a policy
could never protect against pre-existing loss were too broad. It found
there to be no sound reason for providing that parties may not effectively
contract for the insurer to assume the risk of a loss that may or may not
have occurred when the contract for insurance is agreed upon."

The court did not accept the mistake of fact theory suggested in
Alliance since both parties intended to insure against the possibility that
there had already been a loss. Furthermore, the public policy argument
was found to be invalid so long as neither party to the contract had

10. Moffett v. Texas Employer's Ins. Ass'n, 217 S.W.2d 142 (Tex. Civ. App.-El Paso 1948,
writ ref'd n.r.e.).

II. Trinity Universal Ins. Co. v. Rodgers, 215 S.W.2d 349 (Tex. Civ. App.-Dallas 1948, no
writ). See also Shaller v. Commercial Standard Ins. Co., 158 Tex. 143,309 S.W.2d 59 (1958) (as to
general theory under which agent has authority to bind his company).

12. Commonwealth County Mut. Ins. Co. v. Burch, 440 S.W.2d 410 (Tex. Civ.
App.-Beaumont 1969) rev'd, 450 S.W.2d 838 (Tex. 1970).

13. Burch v. Commonwealth County Mut. Ins. Co.,450 S.W.2d 838 (Tex. 1970).
14. At least one possible effect of this holding is to open the door to the possible perpetration

of fraud upon the insurance carrier. How shall the court determine whether or not an insured had
knowledge of loss when he obtained insurance? It is not likely that agent and insured will actually
negotiate an antedated policy. However, after this holding and so long as the standard insurance
contract forms provide for coverage from noon or midnight of the date of purchase the insurer is
open to liability for loss during that period and there may be great difficulty in finding the extent of
the insured's knowledge with regard to the loss.
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knowledge of any loss because, as noted in the court's opinion, the
company is not in the position of contracting to automatically pay over
large proceeds in return for a small premium. They simply insure the risk
that a loss may have occurred.

The Burch opinion does indicate that the validity of such a contract
is conditioned on two elements: (1) that both parties intend the policy to
be antedated to cover a certain period of time and (2) that neither party
has any knowledge of loss that has occurred during that period of time.
Thus, the Supreme Court of Texas has adopted the recognized general
rule with regard to the pre-dating of property insurance contracts."5 In
the absence of fraud, when both parties so intend, and when neither party
has knowledge of any loss at the time of the contracting, an insurer may
contract to assume the risk of loss inherent in an antedated period, even
though prior to the issuance of the policy.16 No longer is it true that an
insurance company cannot insure or be liable for a pre-existing
loss-they are only prohibited from insuring a known prior loss.

Mike Riddle

15. 9 R. ANDERSON, COUCH ON INSURANCE 2d § 39:93 (1962); 43 Am. Jur.2d

Insurance § 328 (1969).
16. The question is open as to whether an insurance company may successfully draft policies

to avoid the impact of this decision. Will a contract clause disclaiming intent to insure property

already damaged be acceptable? Will the fact that a policy is antedated lead to the strong
presumption of an intent to insure against occurrences during that antedated period?
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