
Landlord-Tenant--Surrender of Lease-Lessor's Obligation to Notify
Lessee that Assignee Has Abandoned and that Lessor Intends to Relet
for Lessee's Benefit. Dean v. Lacey, 437 S.W.2d 433 (Tex. Civ.
App.-Beaumont 1969, no writ).

On February 15, 1958, Lacey leased a service station to Dean for
ten years.' The lease contained a standard clause that upon default by the
lessee, the lessor could retake possession and insist on payment of prior
rent due him at the time of retaking. The lease also provided that upon
default by the lessee, the lessor could retake possession and demand
payment of all future rents for the balance of the lease.2 After paying
$125 per month for the first year, Dean, with Lacey's consent, assigned
his lease to Taylor on February 15, 1959. Dean moved to another town.
Taylor soon fell behind in his rental payments, and on June 15, 1959, he
abandoned the premises while in arrears $130. Lacey, without notifying
Dean of Taylor's abandonment and default in rent or his intention to
relet for Dean's benefit, repossessed the service station. Instead of
invoking the harsh second option of the lease against Dean, Lacey
secured a new tenant. Dean first learned of the transfer and attendant
circumstances several months later when he was informed on September
9 by Lacey by mail that Lacey "was now calling on" Dean to pay rent
for August, September and October.3 Dean refused to pay. Lacey
continued to lease the premises to other tenants and after the ten years in
the lease had expired, Lacey sued Dean for $6,444.35, which included all
remaining rental installments past due reduced by the rentals he had
collected from other tenants in the interim.' The trial court instructed a
verdict for Lacey, the lessor, for the full amount. The court of civil
appeals reformed the judgment to $130, the outstanding rent which had

1. Lacey was also a tenant for a period of ten years. His term began at the same date that
Dean's term for ten years began, February 15, 1958. The landowner, Diboll Development
Company, had given consent to Lacey to lease the station to Dean.

2. Presumably, if the lessor chose to invoke this second option, he could, upon default of the
lessee, retake possession of the premises and sue for the balance of rents due under the lease. Such a
suit would not be a hindrance in any way to the lessor's reletting to another party, so that under a
literal reading of the second option of the lease the lessor was provided with an opportunity to

-recover his-rent.twice. The lessee, on the other hand, was faced with the possibility of being forced to
pay as much as ten years' rent in advance if he defaulted under the lease.

3. The letter from Lacey to Dean demanding payment of rent for these three months stated
that Lacey was unable to rent the premises since August 1. This was in apparent disregard of the
fact that the new tenant was in possession at the time. On October 30, one month later, Dean
received another letter demanding past due rentals for the three months mentioned in the earlier
letter and once again citing as cause for the liability the false statement that Lacey had attempted
without success to lease the premises.

4. The rent collected by Lacey from his various tenants during the remainder of the term was
$3,055.65. The suit was for $6,444.35.
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accrued before the reletting by Lacey. The court stated that the lessor, by
his failure to make a demand at the time of the assignee's abandonment
that the lessee pay the entire rent for the balance of the ten-year term,
had failed to come within the provisions of the second option of the lease.
Instead the court found that the lessor was seeking to establish his right
to a third option not stated in the lease-specifically, his right to re-enter
upon the default of the lessee's assignee, relet, and file suit at the end of
the term for the deficiency in rental payments received over the lease
term. The issue raised was: Where the lessee's assignee abandons the
leased property, unknown to the lessee, and the lessor relets without
calling on the lessee to answer for the default of his assignee or without
notifying the lessee of this default, has the lessor terminated the lessee's
liability for rent as of the date of reletting? The court of civil appeals held
that the lessor's actions had acted to terminate the lease, and, therefore,
the lessor's proposed third option was denied.

In Texas, a lease agreement may be terminated only by the mutual
consent of the lessor and lessee. Consent may, however, be inferred from
the objective acts of the parties. When the lessee abandons possession of
the leased premises and is in default of his rent obligation, this
constitutes an offer on the part of the lessee to terminate. When the
lessor relets the premises for his own benefit following the abandonment,
this constitutes an acceptance by the lessor of the lessee's offer to
terminate. An acceptance by the lessor of this offer to terminate is a
surrender by operation of law. The surrender signifies the termination of
the lease and the rent obligations that run beyond the date of that
surrender.

5

Three views exist as to the conditions under which a re-entry or
reletting constitutes an acceptance of the offer of surrender. 6 The first
takes the position that the intent of the lessor is immaterial; that is, a
surrender by operation of law occurs if a lessor relets the premises
without securing his lessee's consent.7 The second view is that the lease is
surrendered by operation of law unless a lessor notifies his tenant that he
is reletting as his agent or for his benefit.' The third view holds that
surrender is a matter of intent and thus is to be determined by the trier of

5. The above principles are briefly summarized in Dean v. Lacey, 437 S.W.2d 433,438 (Tex.
Civ. App.-Beaumont 1969, no writ).

6. McGrath v. Shalett, 114 Conn. 622, 159 A. 633 (1932); Gipson, Lease Drafting and
Surrender by Operation of Law, 41 TEXAS L. REV. 428 (1963).

7. See, e.g., Gray v. Kaufman Dairy Co., 162 N.Y. 388,56 N.E. 903 (1900).
8. Oldewurtel v. Wiesenfeld, 97 Md. 155, 54 A. 969 (1903); W. BuaBY, HANDBOOK OF THE

LAW OF REAL PROPERTY § 83, at 186 (3d ed. 1965); 4 H. TIFFANY, THE LAW OF REAL

PROPERTY § 962, at 25 (4th ed. 1939).
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facts, with notice to the tenant of intention to relet as his agent merely
another manifestation of the lessor's intention to hold the lessee to his
lease.'

The problem of necessity of notice of intention to relet becomes
more complicated when, instead of abandonment by the lessee, the
abandonment is by the lessee's assignee. This is particularly so when the
lessee is not in proximity of the property and has no notice that his
assignee is in arrears in rent or that his assignee has abandoned. The
emphasis placed on consent and notification in the first two views may
cause considerable difficulty in those jurisdictions when an assignee is
the party who has abandoned. When these courts follow their doctrines
requiring notice to the lessee before a reletting by the lessor to their
logical conclusions, they must require the same notice to the lessee before
a lessor may relet following abandonment by an assignee. Thus, the
lessor is required to find the original lessee and notify him of his
intention to relet for the lessee's benefit in order to prevent a surrender of
the lease. An excellent example of this problem is the 1945 California
decision of De Hart v. A lien,10 where the lessor felt it necessary to serve
his lessee with an affidavit informing the lessee of the assignee's
abandonment and of his intention to relet for the lessee's benefit in order
to insure against surrender by operation of law. In the light of the
California District Court of Appeal opinion," the lessor's caution was
well-justified, although the California Supreme Court in a later review of
the case affirmed a judgment for the lessor without deciding whether the
lessor's notice to his lessee was necessary.' 2 The issue of whether mere
notice to the assignee would be sufficient was also left open.' 3 New York,

9. Nutt v. Berry, 323 S.W.2d 500 (Tex. Civ. App.-El Paso 1959, no writ). See also. Novak
v. Fontaine Furniture Co., 84 N.H. 93, 146 A. 525 (1929); Updegraff, The Element of Intent in
Surrender by Operation of Law, 38 HARV. L. REV. 64 (1924). Despite consistent reference in the
cases to "'surrender by operation of Igw," the fact of surrender in Texas appears to be a matter of
intent.

10. 154 P.2d 18 (Cal. 1945).
I1. In reversing a trial court judgment for the plaintiff lessor, the court stated that "the

lessors said nothing whatever regarding their intention to relet for the purpose of protecting Allen
(the lessee) and that they would hold him responsible for the rentals accruing under the lease." As of
the date on which the record was before the California District Court of Appeals, the affidavit was
not admitted as evidence. Subsequently, on remand the trial court admitted the affidavit under the
"business records" exception to the hearsay rule, and the plaintiff prevailed.

12. "We need not determine whether notice of reletting was necessary as we are satisfied that
the giving thereof was properly proved at the trial." De Hart v. Allen, 26 Cal. 2d 829, 161 P.2d 453
(1945).

13. The California Supreme Court held that when sufficient notice of intention to relet for the
benefit of the lessee had been given the lessee, notice to the assignee was not necessary, but it does
not necessarily follow that notice to the assignee would have been insufficient to avoid a surrender of
the lease. Thus, whether mere notice to the assignee would have been sufficient for this purpose
seems unsettled.

[Vol. 2:158



NOTIFICATION OF ABANDONMENT

which has long recognized a necessity of consent to reletting by the lessee
in order to prevent a surrender," could force a lessort-ward even more
caution and difficulty if an assignee abandoned. Although both
California and New York courts have subsequently recognized the
validity and effectiveness of an express clause in leases providing for
reletting by the lessor upon default or abandonment by the lessee or his
assignee, 15 such recognition will not solve the problem in all cases.
Instead, in jurisdictions which require either consent of the lessee or
notice to the lessee before the lessor may relet, the fact that an express
clause allowing the lessor to relet will create an exception does not
dispose of situations such as that involved in Dean. For in the Dean
lease, no express clause allowing for a reletting by the lessor was
presented. Presumably then, jurisdictions requiring notice, consent, or
an express clause allowing reletting in lieu of notice or consent, would be
forced to require the lessor to obtain his lessee's consent or at least to
require that he notify his lessee before the lessor could relet in an assignee
abandonment situation such as Dean. Otherwise, the lessor's action of
reletting would constitute an acceptance of the offer to surrender
brought about by the abandonment. How far will these courts require
the lessor to go to find his lessee? If, as will be the case in many instances,
the lessee has changed residences several times since he assigned the
lease, will the courts require that the lessee doggedly pursue his lessee
about the state or country in order to give him the requisite notice before
reletting?

The problem of necessity of notice to the lessee of intention to relet
when an assignee has abandoned has a quite different history in
jurisdictions which adhere to the third view. This view has relatively
relaxed standards in regard to necessity of notice, depending instead
upon a determination of an intent to accept an offer to surrender through
acts inconsistent with an intent to continue to hold the lessee. Texas is
one of those jurisdictions in which "intent" of the parties, as shown by
their objective acts, is the controlling factor.' Texas courts have never

14. Gray v. Kaufman Dairy Co., 162 N.Y. 388,56 N.E. 903 (1900).
15. Recent California decisions include Wiese v. Steinauer, 20 Cal. Rptr. 295 (1962), and

Flynn v. Mikelian, 25 Cal. Rptr. 138 (1962). "New York's position is founded upon the theory that
reletting is inconsistent with subsisting relations of landlord and tenant, and therefore any action on
the landlord's part must have the consent of the lessee. Such consent may be represented by a clause
in the lease," 34 CALIF. L. REV. 252, 254 (1946).

16. South Falls v. Kalkstein, 349 F.2d 378 (5th Cir. 1965); Blakeway v. General Elec. Credit
Corp., 429 S.W.2d 925 (Tex. Civ. App.-Austin 1968, writ ref'd n.r.e.); Nutt v. Berry, 323 S.W.2d
500 (lex. Civ. App.-El Paso 1959, no writ); Stewart v. Basey, 241 S.W.2d 353 (Tex. Civ.
App.-Austin), aff'd, 245 S.W.2d 484 (fex. 1951); Early v. Isaacson, 31 S.W.2d 515 (Tex. Civ.
App.-Amarillo 1930, error ref'd); Larsen, Property, 21 Sw. L.J. 4 (1967).
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specifically required any special notice to the lessee of the lessor's
intention to relet in order to avoid an acceptance of an offer to surrender,
instead requiring that the lessee "come forward with evidence to show
that the lessor accepted the surrender" of the premises with the intention
of releasing the lessee from further liability on the contract. 7 Further,
Texas courts have not construed the express clauses in Texas leases' s

authorizing the lessor to relet for the benefit of the lessee so as to protect
the lessor as have the California courts. Even if the lessor's actions are
"consistent with the terms of the lease," Texas courts still hold that the
question of surrender is a question of intent which can be determined by
a lessor's overt acts completely aside from the intent expressed in the
lease. 19

This approach, which rejects the hard rules of the California courts
on both express lease clauses and the necessity of notice to the lessee,
allows the Texas courts more freedom when dealing with an assignee
abandonment problem. The court in Dean therefore followed a two-step
approach to whether the actions of the lessor constituted an acceptance
of the offer to surrender brought about by the lessee's assignee's
abandonment. First, the court determined what options had been
granted the lessor under the terms of the lease. The court found that
Lacey had failed to comply with the option which would have allowed
him recovery of the entire remainder of the rentals for the term of the
lease because he did not make immediate demand of the lessee for all
payments in advance. This left only the option under which Lacey was
entitled to those rents which had accrued prior to the termination of the
lease. Second, the court refused to allow the lessor to recover the
deficiency in rental payments which had arisen over the entire term of the
lease under his proposed third option because for three months after the
assignee's abandonment, Lacey's every action was wholly inconsistent
with any intent to hold the lessee to his lease. Therefore, the lessor was
allowed to recover only the back rents due at the time of the
abandonment.

17. See, e.g., Stewart v. Basey, 241 S.W.2d 353 (Tex. Civ. App.-Austin 1951), aff'd, 245
S.W.2d 484 (1952); Walton v. Steffens, 170 S.W.2d 534 (Tex. Civ. App.-El Paso 1943, error ref'd
W.o.m.).

18. For a provision of this general type see Flack v. Sarnosa Oil Corp., 293 S.W.2d 688 (Tex.
Civ. App.-San Antonio 1956, writ ref'd n.r.e.).

19. Flack v. Sarnosa Oil Corp., 293 S.W.2d 688 (Tex. Civ. App.-San Antonio 1956, writ
ref'd n.r.e.); cf. Rohrt v. Kelley Mfg. Co., 349 S.W.2d 95 (Tex. 1961); Wheeler v. Thomas, 328
S.W.2d 891 (Tex. Civ. App.-Beaumont 1959, no writ); Gipson, Lease Drafting and Surrender by
Operation of Law, 41 TEXAS L. REv. 428,431 (1963). But see Holloway v. Zapara, 412 S.W.2d 943
(Tex. Civ. App.-San Antonio 1967, no writ) where such clause was effective for lessor and the
lessor recovered his deficiency in rentals at the end of the term.
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The same result would have been reached in jurisdictions which
adhere to the harsh rule of necessity of notice to the lessee of intention to
relet since the lease did not provide for the lessor to repossess on default
and relet for the benefit of the lessee. The failure of the lessor to notify
the lessee before reletting would constitute an acceptance of the
surrender in those jurisdictions. But the Texas court's decision in the
Dean case may be justified for a different and more sound reason. Texas
courts have long avoided any strict rule of necessity of notice of intent to
relet in order to avoid acceptance of a surrender and thus the existence or
non-existence of a clause allowing the lessor to repossess for default and
relet for the benefit of the lessee need not be the controlling issue.
Instead, the controlling issue is whether or not the lessor's actions are
inconsistent with an intent to hold the lessee to his lease. Although the
decisions in Texas courts on such questions may be more difficult to
predict due to the lack of hard, fast rules, decisions such as Dean are
much more likely to be consistent with what the parties intended.

W. Bruce Magness
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