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Forty years ago an editorial entitled "And/Or" in the American
Bar Association Journal ventured the assertion that

any man who knows the meaning of the two words and the established
distinctions in their use can take a modern contract or statute, bristling
with this symbol, strike out every one of them and substitute the proper
one of the two words, to the great clarification of the meaning of the
instrument or act.'

This called forth responses from "Andorians" who maintained that the

expression may be used, and is . . . generally used and intended to
convey the idea that the writer or speaker means to state the
proposition both in the conjunctive and in the disjunctive, for the
purpose of covering the situation either and all ways ....

"Anti-Andorians" disagreed:

Nothing has heartened me more of recent years than the leading
editorial in your current issue on the conjunction "and/or." I expect to
spend my declining years in a crusade against this pollution of the
English language. It is a bastard sired by Indolence (he by Ignorance)
out of Dubiety. Against such let all honest men protest. 3

The American Bar Association Journal also reprinted an article,
"The Which of And/Or," from Harpers. A portion of that is as follows:

The other day I received a letter from my old friend Jones in New
York. Jones is a corporation lawyer who has spent most of his life
writing trust-deeds. He maintains that the writing of a trust-deed is the
highest form of literary expression. ...

"I am coming up to Montreal," he wrote, naming a date, "to
have a chat with you and a few drinks of good sound Scotch and/or
Canadian whiskey."

* Professor of Law, Texas Tech University.

1. 18 A.B.A.J.456 (1932).
2. An And/Or Symposium. 18 A.B.A.J. 574 (1932).
3. Id. 575.
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I wrote back, "The liquor stores do not seem to keep Scotch
and/or Canadian whiskey. What is its other name?"

Jones's answer to this request was very lengthy and somewhat
abusive, but the essential part of it was to the effect that "and/or" was
a new conjunction, which was introduced by the writers of trust-deeds,
and which anybody with any sense ought to be able to understand
without further explanation ...

Jones . . .arrived, and over a couple of glasses of Scotch and/or
Canadian whiskey he expounded to me the immense benefits conferred
upon the English language by the inventor of the new hybrid,
compound, couplet, composite, doubleton, or whatever it may be.

Owing to the lack of such a word, Shakespeare, he pointed out,
had frequently been led into the use of expressions which could not be
properly applied to all the contingencies to which he had reference. The
Hamlet soliloquy, for example, should have read:

Whether 'tis nobler in the mind to suffer
The slings and/or arrows of outrageous fortune.

For it was quite obvious that outrageous fortune might elect to
annoy the unfortunate victim with slings only or with arrows only or
with both together, and a careful writer should make full provision for
all these varying contingencies.4

There is still an occasional article concerning the and/or structure, 5

but only to condemn its use because it is a disservice to the draftsman's
client. An A.L.R. Annotation commented, in 1939, that "this phrase,
term, symbol, or character is a deliberate amphibology; it is
purposefully ambiguous. Its sole usefulness lies in its self-evident
equivocality." 6 Twenty years later this language prompted the question:

Why would anyone use a deliberate "ambiguous" or "equivocal"
phrase unless it was to invite a lawsuit and call down the wrath of the
presiding judges? Even in private contracts certainty is essential and
what reputable lawyer would intentionally draft one that was
ambiguous, or was liable to be misunderstood.7

This poses the basic question: Should the draftsman be less precise than

4. Sandwell, The Which ofAnd/Or, 165 HARPERS MAG. 245 (1932), reprinted in 18 A.B.A.J.
576-77 (1932).

5. E.g., McCarty, That Hybrid "and/or", 39 MICH. S.B.J. 9 (May 1960).
6. Annot., 118 A.L.R. 1367 (1939).
7. McCarty, supra note 5, at 12.
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he is capable of being? As a response to this question, the argument for
the use of and/or is probably no more clearly stated than in this passage
from a Louisiana criminal case:

The expression and/or is quite frequently used in contracts, but we
confess that this is the first time we have ever found it in a legislative
act. When used in a contract, the intention is that the one word or the
other may be taken accordingly as the one or the other will best effect
the purpose of the parties as gathered from the contract taken as a
whole. In other words such an expression in a contract amounts in
effect to a direction to those charged with construing the contract to
give it such interpretation as will best accord with the equity of the
situation, and for that purpose to use either "and" or "or" and be held
down to neither.

Such latitude in contracts is, of course, permissible to individuals,
who may contract as they please, but not so with a Legislature in
making its laws; it must express its own will and leave nothing to the
mere will or caprice of the courts, especially in the matter of punishing
offenses.'

There is a justification for the use of vagueness based on the
proposition that a combination of general or vague terms can by overlap
of meaning produce a concept which is more precise than any of the
terms used in creating it;9 but the usual view is that private parties as well
as legislatures have wills which are to be expressed and that both
vagueness and ambiguity represent delegations to others of the power to
determine meaning. 0 Thus, the modern legal draftsman's concern with
clarity and certainty causes him to avoid such an obvious, and
deliberate, ambiguity as and/or.

The "Andorians" have lost to the "Anti-Andorians"; but that has
not ended the problem of "and" and "or." Instead, today's legal
draftsman must be aware of uncertainties in the use of "and" and "or"
which are more subtle and difficult than and/or. The most readily
available statement of these uncertainties, and of their subtleties and
difficulties, is to be found in Professor Reed Dickerson's landmark
book, The Fundamentals of Legal Drafting." With reference to "or" for
example, the question is whether it is to be (or has been) used in its

8. State v. Dudley, 159 La. o/2, 106 So. 36'4, 365 (1925), also quoted in the editorial
"And/Or", 18 A.B.A.J. 456 (1932).

9. Christie, Vagueness and Legal Language, 48 MINN. L. REv. 885, 895-96 (1964).
10. See Miller, Statutory Language and the Purposive Use of Ambiguity, 42 VA. L. REV. 23

(1956).
II. R. DICKERSON, THE FUNDAMENTALS OF LEGAL DRAFTING 76-85 (1965).
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"inclusive" sense (A or B, or both) or in its "exclusive" sense (A or B,
but not both).' 2 Professor Dickerson notes that observation' 3 of legal
usage indicates that the tendency is to use "or" in the inclusive sense (A
or B, or both). 4 If the phrase "a charitable or educational institution" is
interpreted in the inclusive sense (A or B, or both), the "or both" means
that it can refer to an institution which is both charitable and
educational; and the word "or" appears to mean "and."

With reference to "and" the question is whether it is to be (or has
been) used in its "several" sense (A and B, jointly or severally) or in its
"joint" sense (A and B, jointly but not severally).' 5 Here, observed legal
usage' 6 indicates that "and" is used in the "several rather than the joint
sense."' 7 Thus, if the phrase "charitable and educational institutions" is
interpreted in the several sense (A and B, jointly or severally), it could
cover an institution which is either charitable or educational; and "and"
would appear to mean "or."

To demonstrate the ambiguity of "and" and "or" Professor
Dickerson uses three illustrations: "charitable and educational
institutions"; "hospital and burial expenses"; and "every husband and
father." These illustrations will be used here to facilitate integration with
his work.

"Charitable and educational institutions" and "hospital and burial
expenses" were selected because they demonstate characteristics which
are, respectively,' "potentially cumulative" and "mutually exclusive."
"Because the same expense cannot be both 'hospital' and 'burial',"' 9 the
lack of risk of ambiguity in the phrase "hospital and burial expenses" is
a useful contrast to the phrase "charitable and educational
institutions." "Every husband and father" provides an opportunity to
discuss the fact that "husband" or "father" can be either a
characteristic or a class.' For example, if the terms "husband" and
"father" are used as classes, the phrase "every husband and father"
means one who is either a husband or a father, whereas if those terms are
used as characteristics, the phrase means a much smaller group, those
who are both husband and father. The ambiguity exists in the failure of

12. Id. 76.
13. Id. 84.
14. Id. 77-78.
15. Id. 77.
16. Id. 84.
17. Id. 77-78.
18. Id. 80.
19. Id. 81.
20. Id. 78-80.
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the provision to indicate whether the terms are used as classes or
characteristics.

In his discussion of his "every husband and father" illustrations,
Professor Dickerson notes that "the central question is not 'what does
"and" mean?' but, 'What is "and" being used to enumerate?' " He
then concludes that "when the phrase is used in a mandatory sentence,
e.g., 'Every husband and father shall report annually,' . . . 'and' is
necessarily joint . . ." regardless of whether characteristics or classes
are being enumerated." Professor Dickerson suggests22 that whether the
verb is permissive or mandatory and whether the conjunction is in the
subject or predicate may be of significance; but he concentrates his
discussion on the characteristics--classes dichotomy. Even in this
narrow matrix, one could doubt that " 'and' is necessarily joint." Here
the ambiguity of "and" and "or" is contributed to by the false
singularity of the word "every." While "every" has a singular
appearance, it has a plural complexity which is more difficult to deal
with than such singular-plurals as "crowd" or "group." Thus, the
sentence, "every husband and father shall report annually," is less
subject to a charge of equivocation if the word "every" is changed to the
simple article "a," i.e., "a husband and father shall report annually."
The duty is singular and is imposed only upon him who is both husband
and father, whereas the use of "or"-"a husband or father shall report
annually"-imposes a singular duty upon any person who fits either
class.2 3

The singular form has a similar utility with reference to the
"multiple modification or reference ' 2 which is possible in "charitable
or educational institutions" and "hospital and burial expenses."
Professor Dickerson puts his illustrations in terms of adjectives
("charitable" and "educational") joined by "and" (Phrase 1) and by
"or" (Phrase 2) and in terms of adjective-noun structures ("charitable
institutions" and "educational institutions") joined by "and" (Phrase
3) and by "or" (Phrase 4). It seems desirable here to deal first with the

21. Id. 79 n.9. This note deserves careful study.
22. Id. 79 n.9, 83.
23. There is not opportunity here to discuss adequately the comprehensiveness of coverage

which can be achieved by the use of the simple articles "'a," "an," and "the."
24. The phrase is Dickerson's. R. DICKERSON, supra note II, at 76.
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use of "and" and, subsequently, with the use of "or." Professor
Dickerson's first illustration of the use of "and" is:

Phrase (l): "Charitable and educational institutions"
Does this mean:

(a) "institutions that are both charitable and educational"; or
(b) "charitable institutions and educational institutions"?2

If this is put in the singular, i.e., "a charitable and educational
institution," can this refer to an institution which is charitable but not
educational? In other words, can "and" mean "or" in the sense in
which "charitable and educational" appears in the illustration to mean
"either charitable or educational"? (See part (b) of Phrase 1.) The use of
the singular form tends to avoid the ambiguity, regardless of whether the
multiple modification is in the subject of the sentence, "a charitable and
educational institution shall . . . " or in the predicate, ". . . may
make a contribution to a charitable and educational institution."

(To one who has not developed the practice, drafting in the singular
will seem awkward; but its utility is worth the effort. Consider the
structure "a charitable institution shall . . . ." It is as comprehensive,
in imposing a duty on every charitable institition, as any possible plural
form; yet it preserves the simplicity of the singular form. When a plural
is needed, it can be created: e.g., ". . . may make contributions to a
charitable and educational institution" or ". . . may make
contributions to institutions which are charitable and educational.")

The other illustration of the use of "and" Professor Dickerson calls
Phrase (3):

Phrase (3): "Charitable institutions and educational institutions"
Does this mean:

(a) "both charitable institutions and educational institutions,"
which may include institutions that are both charitable and
educational; or

(b) "charitable institutions or educational institutions, or both,"
which may include institutions that are both charitable and
educational?"

The question here is whether there must be two kinds of institutions,
some of which may be both charitable and educational, or whether it is
sufficient that there is one kind without the other even though here, too,
some may be both charitable and educational. (Does "and" in the latter

25. Id. 81.
26. Id. 82-83.
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sense mean "charitable or educational or both"?) When the illustration
is put into the singular form, "a charitable institution and an
educational institution," it probably is as awkward as it is ambiguous;
and curing the awkwardness will also tend to cure the ambiguity. One
might find an occasion to say "a charitable institution and an
educational institution may merge"; but, if one intended to describe only
one institution, he would be likely to use the previous illustration, "a
charitable and educational institution," or an alternative form, "an
institution which is charitable and educational." Similarly, one might
find occasion to say "the trustees shall make a contribution to a
charitable institution and an educational institition which have been
selected by . . . ." Here the plural verb in the subordinate clause,
whether it be for the identification of the selector or for the statement of
criteria for selection, indicates that two institutions are intended; and if
the possibility that either may be both charitable and educational is
significant, the intended result can be stated in the provision. On the
other hand, an intention that a contribution be made to a single
institution which has both charitable and educational characertistics can
be more directly stated, i.e., "an institution which is charitable and
educational."

To say that the form, "a charitable institution and an educational
institution," is awkward, and is not likely to be used, is not to say that it
is wholly free from ambiguity. If the phrase is used in a context in which
it is not awkward, the likelihood is that the context will prevent the
ambiguity. As has been suggested, to say "a charitable institution and
an educational institution shall . . ." can be interpreted to mean a
charitable and educational institution; but this can also be an awkward
way of saying "a charitable or educational institution." This
potentiality for ambiguity suggests another technique for dealing with
the problem. Many instances of ambiguity are created or enhanced by
the use of adjectives preceding nouns. With reference to "and" and "or"
the principal problem is the uncertainty as to whether two or more
adjectives used before a noun are cumulative or exclusive, e.g., charitable
and educational institutions. This is but a part of a larger problem. The
use of a single adjective before a noun tends to conceal the ambiguity or
vagueness of the adjective and tends also to create, in substance, if not in
form, a restriction on the concept represented by the noun. In such
phrases as "an authorized person," "their legal successors," and "a tall
person," the idea one is attempting to express can usually be clarified if

27. Id. 81-82.
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he will shift from the adjective-noun structure to the noun-subordinate
clause structure. Thus, if one says "a person who is authorized," a new
emphasis is placed on the criteria for determining authorization, a
question otherwise likely to be overlooked. The same can be said for "a
successor who is legal" and "a person who is tall." In many instances, a
similar benefit can be derived with reference to the cumulative-exclusive
adjective problem by the use of a singular form with the noun-
subordinate clause phraseology. Previous illustrations have already
shown that, in a given context, the singular structure "an institution
which is charitable or educational" or "an institution which is
charitable and educational" is likely to be freer of ambiguity than the
adjective-noun structure. This is not so true of the plural, however. The
structure "institutions which are charitable and educational" still leaves
open the question whether there must be both kinds of institutions or it is
sufficient that there is one kind without the other, even though, in each
instance, some institutions are both charitable and educational.

To demonstrate the ambiguity of "or" Professor Dickerson uses
the following illustrations:

Phrase (2): "Charitable or educational institutions"
Does this mean:

(a) "institutions that are either charitable or educational, but not
both";

(b) "institutions that are either charitable or educational, or
both";

(c) "charitable institutions or educational institutions, but not
both"; or

(d) "charitable institutions or educational institutions, or both"?
Phrase (4): "Charitable institutions or educational institutions"
Does this mean:

(a) "charitable institutions or educational institutions, but not
both," which may not include institutions that are both charitable and
educational: or

(b) "charitable institutions or educational institutions, or both,"
which may include institutions that are both charitable and
educational? 28

If, in the singular form, the "or" is used between adjectives, as in Phrase
2, the proposition "a charitable or educational institution may . . ."
leaves unanswered the question whether the structure also means "or
both" or "but not both." Professor Dickerson has said "observation of

28. Id. 83.
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legal usage suggests that in most cases 'or' is used in the inclusive rather
than in the exclusive sense"-i.e., as meaning "or both" rather than
"but not both." The principal difficulty lies in determining when the
"but not both" interpretation will be used. For example, is the "but not
both" interpretation more or less likely where the conjunction is in the
predicate, ". . . may make a contribution to a charitable or educational
institution," than where it is in the subject of the sentence, "a charitable
or educational institution may . . ."? In the former structure the
adjectives serve as identification, whereas in the latter structure, "a
charitable or educational institution may," the adjectives are a form of
condition to the existence of the authority expressed in the verb "may,"
i.e., the authority can exist whenever an institution "is charitable or
educational."

There is evidence also that whether the "but not both"
interpretation will be used depends upon whether the verb is "shall"
(mandatory) or "may" (permissive or authorizing).3 0 Professor
Dickerson writes:

Stating the matter broadly, we can say that in a permissive sentence the
inclusive "or" is interchangeable with the several "and." Again, this
does not say that "and" means "or." It says that in such a context the
two words are reciprocally related: the implied meaning of one is the
same as the express meaning of the other."

(This is, in effect, a resolution of the and/or question.) Where the
ambiguity occurs in the predicate, as in the structure "he may contribute
to a charitable or educational institution," it is likely that the "but not
both" interpretation would not be used-i.e., an intention that the
contribution not be permitted if the institution is both charitable and
educational would be likely to suggest different language. There is doubt
that, in this structure, there is any difference between "may" and
"shall." Thus, in the structure "the commission shall send a copy to a
charitable or educational institition," the duty does not seem to be
affected by the possibility that it will run to an institution that is both
charitable and educational. On the other hand, where the "or" occurs in
the subject of the sentence, as in the provision "a charitable or
educational institution shall file a report," or "a charitable or
educational institution may send a delegate," the duty or the authority
depends upon the possession of one of the stated characteristics. This is,

29. Id. 77. See also the last paragraph at 83.
30. Id. 83.
31. Id. 84.
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in effect, a condition to the existence of a duty ("shall") or an authority
("may"), i.e., "if an institution is charitable or educational, it shall
(may) . . . ." Where the provision imposes a duty, it is likely that the
fact that an institution is both charitable and educational would be of
less significance than where the provision confers an authority-i.e., it is
conceivable that the authority or permission is not to be available if the
institution is both charitable and educational.

The illustration of the use of "or" in Phrase 4-"charitable
institutions or educational institutions" -is, in its singular form, "a
charitable institution or an educational institution." If the "or" occurs
in the subject, i.e., "a charitable institution or an educational institution
may (shall) . . . " the result seems to be essentially the same as the
prior illustration ("a charitable or educational institution"), subject
also to the distinction between "may" and "shall." Where the "or"
occurs in the predicate, e.g., ". . . shall deliver the funds to a charitable
institution or an educational institution," the duty is singular. The
passage indicates that it is intended that a contribution occur but that
there be freedom to choose between a charitable institution and an
educational institution. Under these circumstances, so long as the
institution is either charitable or educational, it would appear to be
immaterial that it might also be both. On the other hand, where the
structure is permissive, i.e., "... may make a contribution to a
charitable institution or an educational institution," there is the freedom
to choose whether to make a contribution as well as to choose between
instititions. Here, there is a greater possibility that the passage could
mean "either charitable or educational, but not both." Where the
structure is declaratory, i.e., "this section applies to a charitable
institution or an educational institution," this appears to be a different
form for stating a condition ("if an institution is charitable or
educational") with the result that the presence of either characteristic is
sufficient without regard to whether the institution also possesses the
other characteristic.

The "charitable institution or educational institution" illustration
suggests a possible generalization, that the more complex the structure
which is joined by "and" or "or" the more clearly separate concepts
("institutions") are suggested. Thus the progression would be from
adjectives, "a charitable or educational institution," to nouns, "a
charitable institution or an educational institution," to prepositional
phrases, "to a charitable institution or to an educational institution."
But, although the use of the preposition "to" helps to achieve clarity, it
does not entirely avoid the question whether "but not both" will be
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inferred. Thus, ". . . shall make a contribution to a charitable
institution or to an educational institution," indicates that a single
contribution is intended; and it is perhaps a fair inference that the fact
that an institition is both is of no consequence, i.e., "but not both" is not
to be inferred. On the other hand, where the conjunction is "and," i.e.,
". * *shall make a contribution to a charitable institution and to an
educational institution," it seems clear that two contributions are
intended; but it is not so clear whether an institution is disqualified if it is
both charitable and educational.

In some of the previous discussion, use has been made of the "either
or" structure. This usually does not solve the question whether

"but not both" is to be inferred. Thus, where the structure is ". . . shall
make a contribution either to a charitable institution or to an
educational institution," the word "either" emphasizes that a single
contribution is intended, but fails to provide any clearer an answer to the
question whether an institution is disqualified if it is both charitable and
educational than is indicated for this structure without the word
"either." On the other hand, the word "either" will sometimes suggest a
limitation which may be unintended. Thus, one would say ". . . shall
contribute either money or property" only when he intended "but not
both." The same would appear to be true also of the permissive structure
.. .may contribute either money or property."

None of the devices which have been suggested so far-drafting in
the singular, shifting from adjective-noun to noun-subordinate clause,
distinguishing mandatory (commanding), permissive (authorizing), and
declaratory verbs, and the like- solves the ambiguity of "and" and
"or." Use must also be made of the context. For example, a distinction
has already been drawn between ambiguity in the subject of a provision
and in the predicate; and it has also been noted that in structure "the
trustee shall make a contribution to a charitable institution and an
educational institution which have been selected by . . . " the plural
verb in the subordinate clause indicates that two institutions are
intended. The problem of "and" and "or" occurs in context in at least
seven forms. Each form can be illustrated in the appropriate variables:
the conjunctions "or" and "and"; and verbs with authorizing,
commanding, and declaring functions.

Form I. The Condition.
If A or B occurs, X may. . ..
If A or B occurs, X shall. . ..
If A or B occurs, J is (applies) . . ..
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If A and B occur, X may ....
If A and B occurs, X shall ....
If A and B occur, J is (applies) ....

The "if" clause in Form 1 states a condition in the disjunctive or in
the conjunctive. A condition can occur in terms of characteristics or
events. Thus the charitable-educational characteristics can be stated in
conditional form: "if an institution is charitable or educational, it may
apply .... " or "if an institution is charitable and educational, it shall
file . . " In terms of evenLs, one illustration, involving two actors,
would be: "if the legislature amends the statute or the secretary issues a
regulation . . . .the institution may (shall) . . ."; or "if the legislature
amends the statute and the secretary issues a regulation . . . , the
institution may (shall) . . . ." An illustration which involves a single
actor would be: "if a charitable institution fails to file a report or fails to
pay the processing fee, the secretary may (shall) . . . ." With a
declaratory verb, the illustration would be: "if a charitable institution
fails to file a report or fails to pay the processing fee, its tax-free status is
not affected."

In context, the use of "and" in the condition appears to involve
relatively little risk of ambiguity, regardless of whether the structure is in
terms of characteristics or events, and regardless of whether the verb is
authorizing, commanding, or declaring. That is to say, there is relatively
little risk that the word "and" can be read to mean "or," e.g., "if a
charitable institution fails to file a report and fails to pay the processing
fee, the secretary may (shall) . . . ." Where "or" is used in the
condition, however, there is a possibility that "or" can be read to mean
"but not both"; and this risk appears to be greater in the
"characteristics" structure than where the conjunction is between
events. Nevertheless, the most important factor is the nature of the
condition itself. The occurence of the condition limits the occurence of
the principal action in the provision. Where the conjunction is "and,"
the occurence of both of the characteristics or events is crucial; and their
occurence in combination ("or both") is immaterial. But where the
conjunction is "or," the occurence of one characteristic or event would
appear to be sufficient, without regard to whether the characteristics or
events do in fact occur in combination-thereby reducing the risk that
"or" will be said to mean "but not both."

Form 2. The Actor.
If A occurs, X or Y may. . ..
If A occurs, X or Y shall . . ..
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If A occurs, J or K is (applies) ....
If A occurs, X and Y may ....
If A occurs, X and Y shall ....
If A occurs, J and K is (applies) ....

In Form 2 the conjunction is between two subjects (normally nouns)
of the sentence. Where the structure is, "if a charitable institution fails
to file its annual report, the attorney general or the district court may
(shall) . . . ," the "actor" is mutually exclusive and the phraseology of
the condition in the singular suggests a singular response. This would
mean that "or" should be read as "but not both." In the structure "if
the secretary issues a regulation which applies to quasi-public
institutions, a charitable institution or an educational institution may
request the secretary to determine whether the regulation applies to it,"
the "actor" is "potentially cumulative" and the condition suggests that
multiple responses are contemplated. Thus, "or" would seem to mean
"or both" rather than "but not both." In general, therefore, whether
the condition contemplates singular or multiple responses appears to
control the interpretation of the "actor"; and substitution of "shall" for
"may" would not seem to change the interpretation. However, where
the provision says, "if the premises are subjected to condemnation, the
landlord or tenant may (shall) defend the action," the response appears
to be singular; but "or both" appears to be a more likely interpretation
than "but not both" -espite the fact that "landlord" and "tenant"
are mutually exclusive -because the landlord and tenant have
complementing interests in a legal concept which is unitary in nature, the
"premises."

In the declaratory form the illustration would be: "if the secretary
issues a regulation which applies to quasi-public institutions, a
charitable institution or an educational institution is subject to the
regulation." It hardly seems likely that "or" here could mean "but not
both." Similarly where the provision says, "if the board of directors
fails to consider the question, the president or the chief executive of the
company does not have the authority to acquire real property," the
denial of authority to potentially cumulative "actors" requires the
comprehensiveness provided by "or both" rather than the narrower
concept, "but not both." But where, instead of denying authority, the
provision confers authority, i.e., "... the president or the chief
executive of the company may acquire real property," the interpretation
would again seem to depend on whether singular or multiple responses
were contemplated.
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Where the conjunction in Form 2 (The Actor) is "and," the
problem is essentially that which has already been discussed with
reference to "a husband and father." Does this mean one person or two?
It has already been noted that with the use of "and" in the compound
subject (a conjunction between two nouns) there is greater risk of
ambiguity than with the use of "or." Here also, the nature of the
operative verb may be of increased significance. Thus, where the joined
concepts are mutually exclusive, as in the structure "if a charitable
institution fails to file its annual report, the attorney general and the
district court may . . . ." there is substantial doubt whether either
agency, acting alone, has the power which the provision attempts to
confer. On the other hand, if the strucutre is ". . . the attorney general
and the district court shall ... " there may be doubt about the
mechanics of the two actors' working together; but it seems rather clear
that they share the duty which the provision imposes. Where the
operative verb is declaratory, the illustration is: "if the secretary issues a
regulation and decides a controversy which relates to a charitable
institution, the regulation and the decision also apply to an educational
institution." As has already been suggested (with reference to Phrase 3,
"charitable and educational institutions"), this appears to be more a
matter of awkwardness of expression than ambiguity arising out of the
use of "and." The illustration is not so likely to raise the question
whether "and" can be read as "or" as it is to raise the question whether
it is of significance that the regulation precedes the decision, or the
decision precedes the regulation.

Form 3. The Actor Modifier.
If A occurs, a G or H X may .

If A occurs, a G or H X shall. ...
If A occurs, a G or H J is (applies). ...

If A occurs, a G and H X may. ...
If A occurs, a G and H X shall . ...

If A occurs, a G and H J is (applies). ...

This form presents the problem of "multiple modification or
reference" which has already been discussed in terms of Professor
Dickerson's four phrases involving the "potentially cumulative"
adjectives "charitable" and %educational.' ' 32 The difficulty arises out of
the structure in which two or more adjectives precede a noun which they
are intended to modify. As has already been indicated,3 the use of even a

32. Id. 80.
33. Text preceding note 27 supra.
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single adjective in this structure is doubtful wisdom, because of the
questions it creates and leaves unanswered. The risk of ambiguity can be
reduced by drafting in the singular. It can also be reduced by shifting to
a subordinate or dependent clause ("an institution which is charitable or
educational"), or by stating the characteristics as a condition under
Form I ("if an institution is charitable or educational").

The subordinate clause and the condition accomplish the
substantive result of actor modification by an apparent change of form.
Whether the problem of "and" and "or" occurs in context in more than
seven forms depends, in part, on whether the subordinate or dependent
clause ("which is charitable or educational") is a distinct form. The use
of the condition is obviously a use of Form 1; but it could also be said
that the statement of a condition in terms of characteristics (the task of
the modifier) is different in kind from the statement of a condition in
terms of event.

Form 4. The Action.
If A occurs, X may do L or M ....
If A occurs, X shall do L or M ....
IfA occurs, Jis L or M ....
If A occurs, X may do L and M ....
If A occurs, X shall do L and M . ...
If A occurs, J is L and M . ...

This form involves two verbs joined by a conjunction, thus, "if a
charitable institution files a report which is incomplete, the secretary
may return the report or request a supplemental statement." If the
actions "return" and "request" are not mutually exclusive, the
structure "may return . . . or request . . ." leaves open the question
whether the actor is free to do both or the "but not both" limitation is to
be inferred. If the provision is changed to the commanding form, "...
the secretary shall return the report or request a supplemental
statement," the combination of "shall" with "or" suggests that the
duty is singular, making the "but not both" interpretation more likely
than in the case of the authorizing verb "may." Similarly, where the
conjunction is "and," the combination of "shall" with "and" suggests
that the actor does not have freedom to choose whether to "return the
report" or to "request a supplemental statement"; but if the authorizing
verb "may" is used with "and," there is a somewhat greater risk that
the provision will be interpreted as giving the actor the freedom to
choose whether to act at all and, if so, whether to "return the report" or
"request a supplemental statement."
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These illustrations would suggest two generalizations: (1) there is a
greater risk of ambiguity where the conjunction "and" or "or" is used
in the predicate than where the conjunction is used in the subject of the
sentence (compare Form 2. The Actor.); and (2) where the conjunction
"and" or "or" occurs in the predicate there is a greater risk of
ambiguity with the authorizing verb "may" than with the commanding
verb "shall."

Where the verb is declaratory, rather than commanding or
authorizing, the problem is somewhat different. Suppose that the
provision is "if a charitable institution files a report which is not
complete but which contains a fair statement of receipts and
expenditures, the report qualifies the institution for the rebate and
satisfies the requirements of this article." Where, as here, the verbs are
not mutually exclusive, substitution of "or" for "and" makes the
provision awkward if not nonsensical: ". . . the report qualifies the
institution for the rebate or satisfies the requirements of this article."
The "or both" result is so easily achieved here by the use of "and" that
one would be inclined to use the word "or" only when he means "but
not both." Nevertheless, so long as the verbs are not mutually exclusive,
there is the risk that the "or" could be said to mean "or both."

Form 5. The Recipient.
X may do L to P, Q, or R.
X shall do L to P, Q, or R.
J means P, Q, or R.
X may do L to P, Q, and R.
X shall do L to P, Q, and R.
J includes P, Q, and R.

Form 5 deals with the conjunction between two nouns. (See also
Form 2. The Actor.) Thus, here, the illustration is "charitable
institution or educational institution," whereas the illustration involving
adjectives, "charitable or educational institution," belongs in Form 6.
The Recipient Modifier. (See also Form 3. The Actor Modifier.) Where
the conjunction is "or" between recipients, the illustrations are: (1)
"'... may make a contribution to a charitable institution or an
educational institution"; (2) ". . . shall send a copy to a charitable
institution or an educational institution"; and (3) "this section applies
to a charitable institution or an educational institution." Most of the
problems which occur with reference to this form have already been
discussed in connection with the discussion of Professor Dickerson's
four phrases. Where the conjunction is "or," the context usually will

[Vol. 2:235



LEGAL DRAFTING

indicate whether the interpretation should be "or both" or "but not
both." Thus in the provision, ". . . shall send a copy to a charitable
institution or an educational institution," the "or both" interpretation
is suggested if the concluding part of the provision is "... which has
requested it."

Where the conjunction is "and," the phraseology is more likely to
be awkward than ambiguous. Thus, the illustrations are: (1) ". . . may
make a contribution to a charitable institution and an educational
institution"; (2) ". . . shall send a copy to a charitable institution and
an educational institution"; and (3) "this section applies to a charitable
institution and an educational institution." Each of these illustrations
leaves one with a sense of incompleteness and calls for additional ideas,
i.e., a further development of context. How does one identify the
charitable institution and the educational institution to which he may
make a contribution, to which he shall send a copy, or to. which the
section applies?

The same would be all the more true where the two recipients are
not so obviously parallel structures. Thus, to authorize an act, e.g., "if
the district no longer needs its library, the board of directors may give
the library to a school or a religious institution," would appear to say
"or both" rather than "but not both"; but to command an act, e.g.,

... the board of directors shall give the library to a school and a
religious institution," creates a duty which, without more, appears to be
not performable. The "and" is, in effect, meaningless without additional
ideas (context).

Form 6. The Recipient Modifier.
* . . XmaydoLtoaGorH P.
* . . XshalldoLtoaGorH P.
. . . JisaGorHP.
• . . XmaydoLtoaGandH P.
• . . XshalldoLtoaGandH P.

SJisaGand H P.

In Form 6 the conjunction joins modifiers of nouns. It is therefore
much like Form 3. The Actor Modifier. Many of the problems of Form
6 have also been discussed in relation to Professor Dickerson's Phrases I
and 2. In the singular, those phrases are "a charitable and educational
institution" and "a charitable or educational institution." In that
discussion a distinction was drawn between the adjective-noun structure
which occurs in the subject of a provision and that same structure when
it occurs in the predicate. In this sense, the potential ambiguity of the
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recipient modifier is related to the potential ambiguity of Form 5. The
Recipient, just .as the ambiguity of Form 3. The Actor Modifier is
related to the ambiguity of Form 2. The Actor.

Form 7. The Action Modifier
• . X may do L to P Eely or Effly.
* . X shall do L to P Eely or Effly.

. Jis L Eely or Effly.

* . X may do L to P Eely and Effly.
* . X shall do L to P Eely and Effly.

. J is L Eely and Effly.

In Form 7 the conjunction joins adverbs which modify the operative
verb in the provision. Most such adverbs would appear to be mutually
exclusive, so that "and" tends to mean "both, but not individually,"
and "or" tends to mean "but not both." Thus, if the conjunction is
"and," as in the provision, ". . . shall quickly and carefully transcribe
the notes," it is unlikely that "quickly or carefully" would be adequate.
Where the conjunction is "or," i.e., "... shall distribute the funds
equally or proportionately . . . " the provision means "but not both"
rather than "or both." But there can be adverbs which are not mutually
exclusive, as in the following illustrations: ". . . shall distribute the
funds fairly and proportionately"; and ". . . shall distribute the funds
fairly or proportionately." The adverbs serve as a control on the manner
of performance of the duty imposed by the verb; hence, with "shall,"
"fairly and proportionately" would appear to mean "both, but not
separately," and "fairly or proportionately" would mean "either, or
both." Where the verb is "may," the adverbs are a limit on the freedom
created by the authorizing verb. Hence, in the illustration ". . . may
refund the excess fairly and proportionately," "and" would again mean
"both, but not separately"; and "or" (i.e., "fairly or proportionately")
would mean "either, or both." These conclusions would also apply to
the declaratory form: "'this section applies equally and retroactively";
and "this section applies equally or retroactively."

The difficulties of expression which divided the "Andorians" and
the "Anti-Andorians" are still the difficulties which are inherent in the
use of "and" or "or"-"when the symbol 'and/or' is used properly,
neither 'and' nor 'or' can be used in place of the symbol to give effect to
the desired meaning sought to be conveyed and the only substitute for the
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expression is a very cumbersome sequence of words. '3 4 "Outrageous
fortune" still has the choice, slings or arrows, or both. There is no
solution which provides euclidean comfort; rather, there are techniques
and forms which sometimes help to keep the risk of ambiguity at a
minimum. Or, one can say "or both" or "but not both"; or, where the
structure is in the singular, he can define "and" to be "joint" (A or B,
jointly but not individually) and "or" to be "inclusive" (A or B, or
both). Ultimately, however, the greatest benefit will be found in a self-
discipline in which "and" or "or" gives one "great pause"-because
every use of "and" or "or" as a conjunction involves some risk of
ambiguity.

Lawyers, who deal with the words which are at once the most
familiar and at the same time the most complicated and vexatious i.e.,
those which concern the conduct of their fellow human beings, need not
be appalled, or even impressed, by the difficulties. The art of the
relevant and a sense for the important are the peculiar virtues of
lawyers and judges.3

34. An And/ Or Symposium. 18 A.B.A.J. 574 (1932).

35. Curtis, The Role of the Constitutional Text, in SuPREME COURT AND SuPREME LAW 64,
70 (E. Cahn ed. 1954).




