
Mines and Minerals-Ejusdem Generis-Has Ejusdem Generis as
Applied to Mineral Deeds Been Accepted in Texas. Guinn v. A cker, 451
S.W.2d 549 (Tex. Civ. App.-Tyler 1970, writ granted).

M. M. Guinn is the owner of the surface estate of a certain tract of
land in Cherokee County. J. P. Acker, Jr. claimed to be the owner of the
iron and iron ore on this land. Guinn and Acker traced their title to a
common owner, W. M. Swearingen, who in 1941 conveyed to Acker "an
undivided 1/2 interest in and to all of the oil, gas and other minerals in
and under and that may be produced" from certain land owned by him.'
Acker contended that he was the owner of the iron and iron ore by this
mineral deed and filed suit against Guinn for a declaratory judgment to
clarify the meaning of the language of the deed. Both parties filed
motions for summary judgment and the trial court sustained Acker's
motion holding that by the mineral deed he was the owner of the iron and
iron ore. Guinn appealed on the ground that the mineral deed did not
include the iron and iron ore because (1) the rule of construction of
ejusdem generis applies in determining the intention of the parties; and
(2) there was an intention to sell or purchase oil, gas and similar minerals
but not surface minerals. The court of civil appeals, reversing the trial
court ruled that the language, "oil, gas and other minerals" did not
include iron and iron ore.

The court held that the term "minerals" must be construed in view
of surrounding circumstances and its use in the instrument and not in a
technical or scientific sense. The following reasons were given for refusal
to include iron and iron ore within the meaning of the deed:

I. The ejusdem generis rule of construction means similar
minerals or those of the same general class as oil and gas.

2. Since the language in the deed was not ambiguous and there
was not an expressed intention to use the words in a technical or
scienitific sense, the words should be given their ordinary and natural
meaning.

3. The iron ore involved was not of an exceptional classification
different from the general soil or land inthe area, and since the iron ore
was found on the surface it belongs to the surface estate not the mineral
estate. In essence the mineral estate should not destroy the surface
estate.

The unique question presented by Guinn v. A cker concerns the
application of the rule of ejusdem generis as an aid in the construction of

I. Brief for Appellant at 8, Guinn v. Acker, 451 S.W.2d 549 (Tex. Civ. App.-Tyler 1970,
writ granted).
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a mineral deed. Has ejusdem generis as applied to mineral deeds been
accepted in Texas?

In 1918, the court of civil appeals in Luse v. Boatman defined the
rule of ejusdem generis:

[W]here there is an enumeration of particular things, followed by
general words, the latter shall be construed as having reference to
things only of the same kind and class with those specifically
mentioned .. 2

For reasons to be discussed later, the actual holding of the court in Luse
did not use the rule of ejusdem generis.3 However, the rule of ejusdem
generis had been used prior to Luce by the Texas Supreme Court, in
Right-of-Way Oil Co. v. Gladys City Oil, Gas & Manufacturing Co.,
The court in Right-of-Way Oil Co. held that a deed conveying land to a
railroad company for a right of way, "Together with the right to take all
timber, earth, stone and mineral" did not convey oil which had to be
drilled for even though it was a mineral. The court stated that it was
using the rule of ejusdem generis so that the intention of the grantor
would prevail.'

It must be pointed out that the rule of ejusdem generis is not a rule
of interpretation but only an aid to interpretation to be used, as it was in
Right-of-Way Oil Co., when the intention is not otherwise apparent
from the instrument.6 The rule of ejusdem generis serves to prevent
general words loosely used in connection with a specific term, from
extending the operation of the instrument into a field not really
intended.7

The development of Texas' use of the rule of ejusdem generis in
construing mineral deeds has been very slow with few decisions actually
using the rule. The Texas Supreme Court in 1964, in Southland Royalty
Co. v. Pan American Petroleum Corp., made the statement that "the
doctrine of ejusdem generis as applied to minerals has never been
accepted in this state."'8 But the Texas Supreme Court had used the rule
in Right-of- Way Oil Co. in connection with a mineral deed, and support

2. 217 S.W. 1096, 1098 (Tex. Civ. App.-Fort Worth 1919, writ ref'd).
3. The court held that the term "mineral" or "minerals" in a mineral deed automatically

included oil and gas since the Texas Supreme Court in Texas Co. v. Daugherty, 107 Tex. 226, 176
S.W. 717 (1915), had held that oil and gas within the ground are minerals.

4. 106Tex. 94, 157 S.W.737 (1913).
5. Id. at 103,157 S.W. at 739.
6. Richardson v. Nesbit, 204 S.W. 689 (Tex. Civ. App.-Austin 1918, writ rerd).
7. Phillips v. Houston Nat'l Bank, 108 F.2d 934 (5th Cir. 1940).
8. 378 S.W.2d 50, 54 (Tex. 1964).
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can also be found in several Texas civil appeals cases. 9 The rule was
specifically approved in Fleming Foundation v. Texaco,'0 where the civil
appeals court approved the reasoning of an Oklahoma Supreme Court
case" which used the rule of ejusdem generis in ruling that water was not
included under the term of oil, gas and other minerals. Atwood v.
Rodman 2 also supports the rule where the court of civil appeals quoted
with approval holdings from several other jurisdictions which used the
rule of ejusdem generis. One of these was a Mississippi Supreme Court
decision which stated that:

[T]he ordinary oil and gas lease refers to the minerals that are to be
explored for as being 'oil, gas and other minerals', and under the
doctrine of ejusdem generis the words 'and other minerals' have
reference to other minerals of like kind and character which are not a
part of the soil, such as the oil and gas specifically mentioned. 3

The anomaly developed by these holdings using or supporting the
rule of ejusdem generis and the statement in Southland that the rule of
ejusdem generis has never been accepted in Texas, may be explained by a
deeper study of Southland. It involved a lease which granted the right of
"mining and operating for oil, gas, potash and other minerals." One of
the royalty provisions provided for the lessor to get 1/8 of all oil,
produced and saved from the leased premises and 1/8 of the net proceeds
of potash and other minerals at the mine. The question arose as to
whether this royalty provision on potash and other minerals included
gas. The Texas Supreme Court held that gas was included as a matter of
law and refused to exclude gas by application of the ejusdem generis
doctrine.

The holding as a matter of law came from the Texas Supreme Court
decisions in A nderson & Kerr Drilling Co. v. Bruhlmeyer4 and Rio
Bravo Oil Co. v. McEntire5 where the court was concerned with whether
or not oil and gas were included in the term mineral. Before these cases,
Luse v. Boatman6 had been decided in which there was a thorough

9. Guinn v. Acker, 451 S.W.2d 549 (Tex. Civ. App.-Tyler 1970, writ granted); Atwood v.
Rodman, 355 S.W.2d 206 (Tex. Civ. App.-El Paso 1962, writ ref'd n.r.e.); Fleming Foundation v.
Texaco, 337 S.W.2d 846 (Tex. Civ. App.-Amarillo 1960, writ refd n.r.e.).

10. 337 S.W.2d 846 (Tex. Civ. App.-Amarillo 1960, writ ref d n.r.e.).
I1. Vogel v. Cobb, 193 Okla. 64, 141 P.2d 276 (1943).
12. 355 S.W.2d 206 (Tex. Civ. App.-El Paso 1962, writ ref'd n.r.e.).
13. Witherspoon v. Campbell, 219 Miss. 640, 69 So. 2d 384, 388 (1954).
14. 134 Tex. 574, 136 S.W.2d 800 (1940).
15. 128 Tex. 124,95 S.W.2d 381,96 S.W.2d 1110 (1936).
16. 217 S.W. 1096 (Tex. Civ. App.-Fort Worth 1919, writ ref'd).
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discussion of other jurisdictions and the court held that in construing the
term "coal and other minerals" "other minerals" automatically
included oil and gas because they were minerals. These two cases citing
Luse and other decisions held that a reservation of "minerals" is
sufficient as a matter of law to include oil and gas. Since Southland
involved the question of gas being reserved in a reservation of
"minerals" the court used these decisions to hold that gas was included
as a matter of law.

The matter of law holding in Southland was also based on the
court's determination that the instrument was not ambiguous. This
comes from the explanation in Anderson that:

[W]hen the instrument by its terms plainly and clearly discloses the
intention of the parties, . . .the intention of the parties is to be
ascertained by the court as a matter of law from the language used in
the writing. .... ,1

Once the instrument is determined to be clear and unambiguous 'the
court should not consider the rule of ejusdem generis as it is only an aid
to construction and is never used to overrule an intention that is clear."1

The court's refusal to use the rule in Southland was correct as a
matter of law holding but.-its rejection as an unaccepted rule was
unwarranted. Southland supported the rule of ejusdem generis in theory
when the court stated that the meaning of the words other minerals "is
determined by the specifically named minerals with which it is used. '""
This is the general theory of the rule of ejusdem generis and comes from
the broader theory found in Kothe v. Harris County Flood Control
District: "In construing a deed or conveyance, the specific words are to
be used to explain the more general terms and words used." '

Southland's rejection of the rule was a statement of dictum and
unnecessary. Southland held that (1) oil and gas are minerals and that
(2) the instrument was not ambiguous. These holdings were sufficient to
settle the point before the court and aids of construction such as ejusdem
generis should not have been used. 2'

I n the principal case, Guinn v. A cker, ejusdem generis was also used
improperly. The court of civil appeals stated that the instrument was not

17. 134 Tex. 574, 583, 136 S.W.2d 800,805 (1940).
18. Right-of-Way Oil Co. v. Gladys City Oil, Gas & Mfg. Co., 106 Tex. 94, 157 S.W. 737

(1913).
19. 378 S.W.2d 50, 54 (Tex. 1964).
20. 306 S.W.2d 390 (Tex. Civ. App.-Houston 1957, no writ).
21. Peterson v. Holland, 189 S.W.2d 94,96 (Tex. Civ. App.-Texarkana 1945, writ r -
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ambiguious and that the intention of the parties was clear. The court
then attempted to use the rule of ejusdem generis. This was erroneous
since the rule of ejusdem generis can only be used after it has been
determined that there is an ambiguity in the instrument and that the
parties intention is not otherwise apparent.Z2 Only if it is first determined
that an ambiguity exists and that the intention of the parties is not clear
is it proper to use the rule of ejusdem generis as an aid of construction.

The place for the use of the rule of ejusdem generis in construing
mineral deeds in Texas becomes apparent from this consideration of
Texas case decisions. The rule has been accepted in Texas. The court
should use the rule of ejusdem generis in situations where it is determined
that the instrument is ambiguous, and where the terms are words of like
kind preceding2 3 general words. It should be remembered that the
primary goal is to use the rule to determine the intention of the parties in
the instrument.

Kent Sims

22. Richardson v. Nesbit, 204 S.W. 689 (Tex. Civ. App.-San Antonio 1918, writ refd).
23. Stevenson v. Record Pub. Co., 107 S.W.2d 462 (Tex. Civ. App.-Eastland 1937, writ

dism'd).
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