
Procedural Protections for the Incompetent Criminal
Defendant in Texas

On April 24, 1968, the Texas Court of Criminal Appeals rendered
decisions in the-cases of Morales v. State' and Townsend v. State,2 both
of which dealt with the procedural aspects of determining the mental
competency of a criminal defendant to stand trial. With these two cases
as a foundation, this commentary will deal specifically with the
historical development and present status of Texas procedural rules
governing the requisite mental status of a criminal defendant at the time
of trial.3 Various issues which appear to be still unsettled in Texas law
will be raised, with particular emphasis on questions left unanswered by
a 1969 amendment to the Texas Code of Criminal Procedure.4

HISTORICAL BACKGROUND

The generally recognized common law rule is that an accused will
not be required to stand trial for an alleged criminal act if he is mentally
incompetent to develop a rational defense.' More specifically, the Texas
rule, as announced in Guagando v. State,' has long been a question of
whether the defendant has the capacity to understand the nature and
objectives of the proceedings against him, to comprehend his own
condition with reference to such proceedings, and to make a rational
defense. Guagando, decided in 1874, was apparently the first attempt in
Texas to establish procedural guidelines for determining competency to
stand trial. In that case, the Texas Supreme Court held that even where
no provision had been made by statute, a defendant upon timely demand
had a right to a hearing on the issue of present insanity before trial of the
criminal charge. Guagando was followed in 1937 by a Texas legislative
effort, article 932a of the Code of Criminal Procedure,' which provided
for submission of issues on both present insanity and insanity at time of
the alleged offense at a preliminary hearing and at the subsequent trial
on the merits. The wording of the code did not make it mandatory for
the jury to reach a finding on the issue of insanity at the time of the

1. 427 S.W.2d 51 (Tex. Crim. App. 1968).
2. 427 S.W.2d 55 (Tex. Crim. App. 1968).
3. This topic should be clearly distinguished from its companion subject of insanity at the

time a criminal act is allegedly committed.
4. TEX. CODE CRIM. PROC. ANN. art. 46.02 (Supp. 1969-1970).
5. H. WEIHOFEN, MENTAL DISORDER As A CRIMINAL DEFENSE 428-29 (1954).
6. 41 Tex. 626,630 (1874).
7. Tex. Laws 1937, ch. 466, at 1172, codified as TEX. CODE CRIM. PROC. art. 932a (Supp.

1938).
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alleged offense; thus it was possible for a jury to determine only the issue
of present insanity without reaching a decision as to insanity at time of
the alleged offense. In 1957, however, article 932a was replaced by article
932b,8 which, in addition to allowing the question of present insanity to
be heard at a preliminary hearing, required the jury to reach a decision
on insanity at the time of the alleged offense. Under this article, a finding
of insanity at the time of the alleged criminal act resulted in an
automatic acquittal-even before the indictment had been read to the
jury or the defendant had entered a plea.9 With an eye toward speedy
acquittal for his client, a defense attorney could request a preliminary
hearing to determine the issue of insanity without preparation for a trial
on the merits. The availability of this complete defense at a preliminary
hearing undoubtedly resulted in a substantial increase in the number of
requests for such hearings, often causing considerable delay of the trial
on the merits. 0 Apparent dissatisfaction with this state of affairs,
spurred by the tremendous burden of multiple juries-for both
preliminary hearings and subsequent trials on the merits-led to further
change with the adoption of section 1, article 46.02 of the 1965 Code of
Criminal Procedure:

No issue of insanity shall be tried in advance of trial on the merits,
except upon written application on behalf of the accused with the
consent of the state's attorney and the approval of the trial judge."

It was under this new section of the code that both Morales and
Townsend were tried, both involving a request by defense counsel for a
preliminary hearing and subsequent refusal of consent by the respective
prosecuting attorneys. It was also in both of these cases that the 1965
Code provision came into direct conflict with article 34 of the Texas
Penal Code:

No act done in a state of insanity can be punished as an offense. No
person who becomes insane after he committed an offense shall be tried
for the same while in such condition. No person who becomes insane
after he is found guilty shall be punished while in such condition

12

8. Tex. Laws 1957, ch. 486, at 143, codified as TEX. CODE CRIM. PROC. art. 932b (Supp.
1958).

9. Exparte Hillyer, 372 S.W.2d 342 (Tex. Crim. App. 1963); Woodley, Insanity As A Bar To
Criminal Prosecution, 3 S. TEX. L.J. 204,207 (1958).

10. Townsend v. State, 427 S.W.2d 55, 60 (rex. Crim. App. 1968).
1I. Tex. Laws 1965, ch. 722, at 532, codified as TEX. CODE CRIM. PROC. art. 46.02 (1965).
12. TEX. PEN. CODE ANN. art. 34 (Supp. 1969-1970).
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Thus, Texas courts were faced with a criminal code provision which
allowed a defendant to be brought to trial before the issue of present
insanity had been settled and a penal code section which strictly forbid
trying an insane person. Adding further to the procedural problems
encountered in Morales and Townsend was a then recent decision of the
United States Supreme Court in Pate v. Robinson, 3 which held that
failure to grant the defendant a hearing on competency to stand trial
deprived him of "his constitutional right to a fair trial" and was thus a
violation of due process of law.

From this mass of confusing doctrines, rules, and holdings, a
difficult question was posed in Townsend and Morales: What is an
adequate procedural system for insuring that a mentally incompetent
defendant is not brought to trial and convicted while laboring under the
effects of this incapacity?

MORALES V. STATE

This case involved a 19-year-old woman who was charged with the
murder without malice of her infant child. Prior to trial, Miss Morales'
counsel filed a motion with the trial court alleging that his client was of
unsound mind and requesting a preliminary hearing on the issue of her
competency to stand trial. The court denied the motion upon the district
attorney's refusal to consent to such a preliminary hearing. The defense
counsel then moved that evidence regarding Miss Morales' mental
capacity be allowed at the trial on the merits and that a mistrial be
declared in the event such evidence established mental incompetency.
Testimony of this nature was admitted and revealed the opinions of two
clinical psychologists and a psychiatrist that the defendant was suffering
from a mental disease complicated by mental retardation. The
psychiatrist testified that the defendant was suffering from schizophrenia
reaction and was out of contact with reality. The trial courtsubmitted
this issue to the jury, but the medical testimony obviously had not
convinced the jury of the defendant's insanity when heard in conjunction
with details of the crime. She was convicted and sentenced to five years.
On appeal, the Texas Court of Criminal Appeals reversed and remanded
the cause to the trial court, citing Townsend, which was decided the same
day, and the United States Supreme Court decision in Pate v. Robinson
in support of its finding. The Morales court interpreted Pate to mean
that "the trial and conviction of an incompetent defendant constitutes a

13. 383 U.S. 375 (1966).
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denial of due process and that state procedures must be adequate to
protect this right." Morales further noted, in response to Pate, that:

While the Supreme Court did not reveal the extent of the inquiry
required to satisfy due process requirements, it clearly appears the
court intended that a separate hearing for determination of competency
was necessary."

It was concluded that submission of an issue on Miss Morales'
competency to stand trial simultaneously with one of guilt or innocence
constituted a denial of due process of law. The Morales opinion further
pointed out that Pate would require the trial judge, when evidence as to
the accused's competency becomes "sufficiently manifest" during a
trial, to halt the proceedings, conduct a hearing on his own initiative and
obtain a finding by the trial jury on that issue before proceeding further.
The court was of the opinion that the testimony offered by the
psychologists and psychiatrist was sufficient to have caused the trial
court to halt the trial and conduct such a hearing on competency before
proceeding with the issue of guilt or innocence.15 Thus, for apparently the
first time in Texas, Morales held that a trial judge is under a duty to halt
a criminal proceeding and order a sanity hearing if evidence raises a
bona fide doubt as to the accused's mental capacity, even if it results in
an interruption in the trial on the merits. 6

TOWNSEND V. STATE

This case involved prosecution on a charge of burglary. As in
Morales, the defense counsel submitted a timely motion for a
preliminary hearing to determine the defendant's competency to stand
trial. The motion was supported by a psychiatrist's affidavit which
stated that he had examined the defendant two days earlier and was of
the opinion that the defendant was presently insane. Upon the

14. 427 S.W.2d at 54.
15. Citing two earlier cases, Rice v. State, 135 Tex. Crim. 390, 120 S.W.2d 588 (1938), and

Ramirez v. State, 92 Tex. Crim. 38, 241 S.W. 1020 (1922), the court stated that it was obviously
unfair to both the defendant and the public to decide whether a man is sane enough to stand trial
after he has been tried for a crime. The court also raised this question in Townsend:

If the only procedure available to an accused is to have the issue of competency to stand
trial (present insanity) submitted to the jury along with the conditional submission of
guilt or innocence, might not the jury reach an unanalytical and impressionistic verdict as
to competency based on all they had heard? 427 S.W.2d at 61.
16. Although the Morales decision did not provide a trial judge with any specific criteria for

determining when evidence is "sufficiently manifest" to justify halting a trial, the case did make it
clear that the trial judge is a defender of the accused's right not to be tried while mentally
incompetent.
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prosecutor's refusal to consent to the hearing, the trial court overruled
the motion in compliance with the existing criminal code. In direct
contrast with Morales, Townsend's counsel filed no motion for mistrial,
as required by the 1965 Code, and made no further attempts to raise the
issue of incompetency during the course of the trial. In analyzing this
procedural fact pattern, the Texas Court of Criminal Appeals posed this
question:

[Miust an accused who contends he is incompetent to stand trial but
who is unable to obtain the joint consent of the court and the
prosecutor, and who has made a proper and timely demand for a
preliminary hearing on that issue, be required to actually go to trial,
plead to the indictment, present such defenses as he is capable of doing
so, all before he can obtain a finding as to his competency to stand
trial?

17

In answering this question in the negative, the court concluded that the
legislature had not intended in enacting article 46.02 of the code to
nullify the old common law rule that a defendant should not be tried
while insane. The Townsend court then went on to submit the following
procedural guidelines for determining incapacity at time of trial: (1) If
an accused makes a timely motion or request for a preliminary hearing
on his competency to stand trial, he is entitled to such hearing if he
obtains the required consent and approval (of the district attorney and
court); (2) If the consent and approval are not granted, the trial judge
must then afford the accused a hearing before the jury upon the sole issue
of his competency to stand trial, preferably prior to the reading of the
indictment; (3) If the defendant is then found sane, the same jury may
then pass on the question of guilt or innocence and punishment.

These guidelines were intended to afford an accused a procedure for
preserving his rights under the second sentence of article 34 of the Texas
Penal Code'8 after his request for a preliminary hearing has been denied
for lack of the prosecutor's consent. It was believed also that this
procedure would meet the due process requirements advanced in Pate.
Clearly, the psychiatrist's affidavit, which expressed a firm opinion that
the defendant was presently insane, was sufficient to have raised a bona
fide doubt as to the defendant's present sanity. Accordingly, the
appellate court ruled that the trial court erred in failing to accord the
defendant the opportunity for a competency hearing following selection

17. 427S.W.2dat6l.
18. "No person who becomes insane after he committed an offense shall be tried for the same

while in such condition." TEX. PEN. CODE ANN. art. 34 (Supp. 1969-1970).
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of the jury." The court pointed out that such a hearing, had it been
granted, would have allowed for a determination of the sanity issue
before it became clouded with evidence related to the indictment. It was
noted that such a procedure would avoid a situation where jurors have
already heard the shocking details of a crime before determining whether
the defendant is sane or not.3

Thus, the Townsend court made a determined effort to reconcile the
conflicting provisions of the code of criminal procedure, the penal code,
and Pate v. Robinson . 2 However, the complicated chain of revisions for
the Code of Criminal Procedure was not yet finished.

PRESENT STATUS OF THE CODE

In 1969, the Texas legislature again amended the code:

The issue of present insanity shall be tried in advance of trial on the
merits, upon written application on behalf of the accused. If upon trial
of the issue of insanity in advance of trial on the merits, the accused is
found to be presently sane, the trial judge shall dismiss the jury which
decided the issue of present insanity and empanel a new jury to hear any
subsequent trial on the merits.n

Use of the word "shall" in the first sentence of the new provision leads
to a first impression that the question of "present insanity" should
always be tried prior to the trial on the merits. However, a further
reading of article 46.02 reveals in section 2 a lengthy provision for trying
this issue at the trial on the merits.23 Thus, it can be reasonably

19. In addition to the three basic procedural steps set down by the court, the Townsend
opinion went much further in establishing the responsibilities of a trial judge. The court said:

The manner in which the necessity for an inquiry concerning an accused's present
insanity or competency is raised by the defense before or during trial is not of much
importance. If the trial judge learns from personal observations, or facts known to him,
or from evidence presented, or by motion of the accused or his counsel, or by affidavit, or
from any reasonable claim or credible source that there is a bona fide doubt as to the
accused's condition to comprehend his situation or make his defense, a duty devolves
upon the trial judge to cause a sanity hearing on that issue to be held as provided by law.
427 S.W.2d at 63 (footnote omitted).
20. 427 S.W.2d at 61.
21. The Townsend decision was considered to have produced "sound working rules for the

procedure of trying the issue of insanity" and was heralded as a "'remarkable accomplishment in
view of the statutory conflicts out of which these new rules were devised." Crampton, Changes in
Procedure in Trial of Insanity in Criminal Cases, 31 TEX. B.J. 743 (1968).

22. TEX. CODE CRIM. PRoc. art. 46.02, § I (Supp. 1969-1970).
23. Id. § 2(a) provides:
At the trial on the merits, the trial court shall hear evidence on the issue of present
insanity (I) if prior to the offer thereof there be filed on behalf of the defendant's written
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concluded that the legislature intended for the issue of present insanity to
be considered either prior to the trial on the merits (at a preliminary
hearing) or during the course of the trial on the merits-if the defendant
places the issue before the court. These code provisions, which require
the defendant to raise the present insanity issue, lead to the basic issue of
this discussion: If the defendant has failed to make a timely request for a
preliminary hearing on the issue of present insanity, and further fails to
specifically raise this issue, must the judge halt the trial and order a
sanity hearing in the event evidence or conduct of the defendant raises
serious doubt as to his mental competency to stand trial? Helpful, but
not fully adequate, in answering this question is the Townsend opinion,
which held that where a timely demand for a preliminary sanity hearing
had been requested and denied (for lack of prosecutor's consent), the
trial judge was nevertheless under a duty, after selection of the trial jury,
to afford the accused a hearing on competency to stand trial. The court
further pointed out that failure of the defendant to pursue the issue of
present insanity during the course of the trial did not constitute waiver of
his right to such a preliminary hearing "where a proper and timely
demand for a preliminary hearing has been made and refused."A' The
Townsend court was careful to point out that it was not deciding a case
where no demand or request for a preliminary hearing had been made.
However, it was made clear that Pate would require a trial judge to halt
the trial and conduct a separate hearing on the issue of sanity even where
the defendant had not requested a preliminary hearing on such issue.25

Thus, the courts are faced with a situation which must be viewed in light
of both a revised code and the due process requirements of Pate.

The 1969 revision of the code of criminal procedure seems to afford
the defendant an opportunity for a preliminary hearing on present
insanity as a matter of right since it no longer includes the requirement
for consent of the prosecutor. Thus, the hearing is now made much more
available to a defendant than before. Can it then be said that the
defendant is now charged with a greater burden for taking advantage of
this procedural right to a hearing, or otherwise face the possibility of
having waived it? In other words, since the defendant can now have the

motion asking the court to hear evidence on such issue and requesting the court to declare
a mistrial because of such insanity in the manner and to the extent provided for in this
article; or (2) if the defendant or his counsel otherwise asks for a decision or issue thereon,
in which event such act of the defendant shall be treated and considered as if the defendant
had filed such a motion for mistrial. For purposes of present insanity, the defendant shall
be considered presently insane if he is presently incompetent to make a rational defense.
24. 427 S.W.2d at 63 (emphasis added).
25. Id.
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issue of present insanity heard prior to trial as a matter of right (without
prosecutor consent), is the Texas trial judge under somewhat less
responsibility to act as a watchdog over the defendant's right to be tried
and convicted only while sane? Both of these questions must be answered
in the negative in order to meet due process requirements set forth in
Pate.2'

The basic question posed by this discussion arises in a case similar
to Pate, but in which the defendant fails to persistently pursue the issue
of insanity during the proceedings. For example, would the Supreme
Court have reached the same decision in Pate had the defendant's
counsel failed to raise the issue of present insanity until the closing
minutes of testimony? Under the revised code, what is to prevent a
defense attorney from using these exact tactics when he feels that the
defense is going badly for his client? Can a defense counsel be permitted
to use the existing procedural rules to delay and confuse a trial when he
feels that the prosecution is out in front during the waning hours of a
trial? These tactics appear clearly possible under the existing provisions
of the code of criminal procedure,2 particularly if a trial judge takes
seriously the direction of the United States Supreme Court in Pate,2 ' the
Texas Court of Criminal Appeals in Townsend"' and Morales,30 and the
Texas Penal Code.

A related problem which confronts the trial judge in Texas is posed
by the failure of the revised code to provide for separate determination of
the incompetency issue and that of guilt or innocence. It was firmly
established in Ramirez v. State,31 in Rice v. State,32 and again in Morales

26. In the Pate case, the state insisted that the defendant intentionally waived the defense of
competence to stand trial by failing to demand a sanity hearing prior to trial. But the court rejected
this contention by saying that "l]t is contradictory to argue that a defendant may be incompetent,
and yet knowingly or intelligently 'waive' his right to have the court determine his capacity to stand
trial." 383 U.S. at 384. However, the fact situation in Robinson provided a much stronger basis for
rejecting the state's contention: Throughout the proceedings, the defense insisted that Robinson's
present insanity was very much in issue.

27. There is nothing in the wording of the article which specifies when the issue must be raised
in order to be considered timely.

28. 383 U.S. at 377: "We have concluded that Robinson was constitutionally entitled to a
hearing on the issue of his competence to stand trial."

29. The court reiterated the words of Pate:. "(Tihe conviction of an accused person while he is
legally incompetent violates due process..

30. 427 S.W.2d at 54:
As we indicated in Townsend v. State . . . Pate would require the trial judge, when
evidence as to the accused's competency becomes sufficiently manifest during a trial, to
halt the proceedings, conduct a hearing on his own initiative and obtain a finding by the
trial jury on the issue before proceeding further.

31. 92Tex. Crim. 38,241 S.W. 1020(1922).
32. 135 Tex. Crim. 390, 120 S.W.2d 588 (1938).
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that due process requirements have not been met when a trial judge waits
to submit the issue of present insanity to the jury along with the issue of
guilt or innocence. The court said in Morales: "Deciding whether a man
was sane enough to stand trial after you have tried him is obviously
unfair to him and the public." Yet, the code clearly allows for
submission of the present insanity issue to the jury simultaneously with
that of guilt or innocence. As pointed out by the court in Townsend:

If the only procedure available to an accused is to have the issue of
competency to stand trial (present insanity) submitted to the jury along
with the conditional submission of guilt or innocence, might not the
jury reach an unanalytical and impressionistic verdict as to competency
based on all they had heard?3

CONCLUSION

Most of the problems highlighted in this discussion could be
avoided if the issue of present insanity could be decided-once and for
all-prior to trial on the merits. One of the possibilities for
accomplishing this goal is a mandatory pre-trial hearing on the issue of
competency to stand trial. It is made apparent by Texas case law that a
system in the direction of mandatory pre-trial hearings would solve
many problems if the constitutional barriers could be overcome.3

Along with such a procedure, however, would come a number of
new problems. One of the main objections lies in the fact that a
defendant is involuntarily subjected to the possibility of indefinite
commitment to a mental hospital (if found insane at a preliminary
hearing) instead of a definite length of time in a penal institution.3 This
indeterminate commitment would occur even before an accused has been
brought to trial and might be the result of an examining psychiatrist
confusing mental illness with the legal condition of incompetency to
stand trial.M Another potential problem facing the mandatory pre-trial
system is the delay between the time of psychiatric examination and

33. 427 S.W.2d at 6 I. In the same connection, the court in Ramirez v. State, 92 Tex. Crim.
38,241 S.W. 1020, 1021 (1922), said:

If he be now insane, the fair decision of that issue should not be clouded and prejudiced
by the introduction of the facts involving a bloodcurdling murder-facts which alone
might well so stir the minds of the jury as to make difficult the exercise of calm judgment
upon the question of present insanity.

34. In this regard, see for example Ex parte Hodges, 166 Tex. Crim. 433, 314 S.W.2d 581
(1958), which dealt with a sanity hearing imposed upon the defendant under protest.

35. Cf. Bennett, Competency to Stand Trial: A Callfor Reform, 59 J. C RIM. L.C. & P.S. 569,
578 (1968).

36. See generally Sessoms v. United States, 359 F.2d 268 (D.C. Cir. 1966).
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trial. A procedural device to insure that a defendant has not become
incompetent between the time of examination and date of trial would be
a necessity.

A completely different approach would be a system whereby the full
burden of raising the incompetency issue is placed on the defendant. At
the very least, however, the Supreme Court's holding in Pate would
require that the defendant be given full opportunity to raise the issue
prior to trial. This could be accomplished by requiring the trial judge to
convene a conference immediately prior to trial at which time he would
instruct counsel and the accused that the incompetency defense is fully
available, but that it must be raised within a specified time period-or be
waived. Such a conference would be conducted in a routine manner,
similar to the criminal pre-trial hearing which most Texas trial judges
are now utilizing to dispose of other procedural and evidentiary
matters.Y With implementation of this procedure, it would again be
extremely important to insure that the pre-trial conference is conducted
near enough to trial date to avoid the possibility of a defendant
becoming incompetent prior to actual trial. Under such a practice, the
defendant could raise the issue of present insanity for the first time on
appeal only if he could prove incompetency of defense counsel.3

Robert W. Baker

37. TEx. CODE CRIM. PROC. ANN. art. 28.01, § 1 (1965).
38. See note 35 supra.
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