
Property-Adverse Possession-The Affect of a Deed Conveying After-
Acquired Title on a Claim Under the Texas Five-Year Adverse
Possession Statute. Daniels v. Jones, 450 S.W.2d 928 (Tex. Civ.
App.-Tyler 1970, refd n.r.e.).

On May 3, 1943, Jones conveyed by warranty deed to Bartz a 38.4
acre tract of land which was contiguous to a 297 acre tract also owned
by Jones. Unknown to the parties, the deed included 22 of the 297 acres.
On September 16, 1955, Jones conveyed to Gray, by warranty deed, the
entire 297 acres without excepting the 22 acres previously conveyed to
Bartz. Gray later conveyed the 297 acres to Daniels. On October 8,
1955, Bartz reconveyed the 38.4 acre tract to Jones by warranty deed
which was filed for record on October 19, 1955. Thus Jones reacquired
the 38.4 acre tract which he had previously conveyed to Bartz. Jones then
took possession of the 38.4 acres, built a house, fenced, pastured, and
mowed the land. A 1965 survey revealed the 22 acre encroachment, and
Daniels brought suit against Jones on April 28, 1965, to recover the 22
acres. Jones pleaded as his defense the Texas five-year adverse possession
statute.' Daniels maintained that the deed to Jones was not, as a matter
of law, sufficient to satisfy the five-year statute because under the
doctrine of after-acquired title, both deed and title immediately inured to
Daniels' benefit. Jones conceded that title to the 22 acres did pass to
Daniels; however, Jones maintained that he did not assert a claim to real
title but rather a claim to the land by virtue of limitations.

The issue was whether a deed conveying after-acquired title could be
relied on to support a claim to land under the statute. The court of civil
appeals, affirming the district court, held that a deed conveying after-
acquired title could be relied on by a claimant under the five-year
statute.

In analyzing Daniels v. Jones, it is necessary to define and
distinguish the concept of adverse possession and today's doctrine of
after-acquired title. The concept of adverse possession is the result of
statutory restriction on the length of time a landowner has to sue. Were
it not for a statute of limitations then obviously a trespasser could be
ejected at any time without limit on duration. Since a trespasser has
possession of land when he occupies it, possession is what the landowner
wishes to regain in a suit against the trespasser. By placing a time limit
on the right to sue, the legislature created a situation in which, after
expiration of that time, no one would have legal title to the land held by
the trespasser. In order to remedy this state of flux, the legislature
further created the concept of adverse possession which operates in law

I. TEX. REV. CIv. STAT. ANN. art. 5509 (1958).
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to perfect title in the trespasser at the same instant the record owner loses
his right to sue for possession. Recognizing the hardship which might be
worked on landowners, legislatures have incorporated requirements
which must be met by the adverse possessor-trespasser in order to place
the landowner on notice.

In Texas, when the trespasser has possession of the land with no
corresponding written evidence of title, then he must hold the land for ten
consecutive years, after putting the record owner on notice of his claim,
in order to defeat the landowner's right to sue for recovery of
possession. 2 When the trespasser holds the land under a deed or deeds
duly registered, then he only needs to continue possession for five
consecutive years after putting the legal owner on notice, if he meets all
the other requirements of the Texas five-year statute of limitation.' This
statute embodies two types of deeds which are excepted from
operation -forged deeds and deeds executed under forged power of
attorney. No other exception as to type or class of deed is included.

The court in Daniels analyzed the statute and refused to graft any
further deed exceptions to it. The court agreed with previous cases4 which
held that the office of the deed is to give the rightful owner notice of an
adverse claim and define its boundaries. Daniels argued that the deed
was insufficient as a matter of law to impart notice of the adverse claim.
Although not mentioned in Daniels, Texas has a notice statute5 which
tends to invalidate Daniels' notice argument. This statute applies
directly to all registered deeds and states that all persons are held to have
notice of deeds of record. However, the Daniels case did state that the
notice and boundary functions are served by any apparently valid
instrument having the essential parts of a deed.

The legal operation of the doctrine of after-acquired title is
complete the moment that a grantor receives outstanding title from a
third person. Therefore, it would seem that Daniels was confused as to
the actual theory behind the doctrine when he claimed that the deed from
Bartz to Jones inured to his benefit. As will be pointed out later, Daniels
received the full benefit of the doctrine at that moment and Jones could
never assert that title against Daniels nor his heirs or assigns. The
doctrine operated to legally sever the old grantor-grantee relationship
because there was no longer any outstanding title which could be

2. TEX. REV. Civ. STAT. ANN art. 5510 (1958).
3. TEX. REV. CIv. STAT. ANN. art. 5509 (1958).
4. Roseborough v. Cook, 108 Tex. 364, 194 S.W. 131 (1917); Schleicher v. Gatlin, 85 Tex.

270, 20 S.W. 120 (1892); Wofford v. McKinna, 23 Tex. 36 (1859).
5. TEX. REV. CIV. STAT. ANN. art. 6646 (1969).
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conveyed. Since the grantor-grantee relationship was severed Jones was
then free to enter as a stranger and divest Daniels of his title6 under the
five-year statute if he claimed the land under a registered deed and met
the other requirements. Since Jones had, under the doctrine of after-
acquired title, already made good his covenant of warranty to Daniels
this new assertion of title by limitations would not breach that
covenant.7 Established cases' have stated the proposition in terms of the
grantor's possession not being that of the grantee's predecessor, but
rather that of a person standing in the shoes of a grantee by
reconveyance.

The doctrine of after-acquired title9 is much older than the use of
deeds, relating back to ancient feudal property law. A brief look at its
history helps correlate the doctrine from past to present:

By the feudal constitution, homage and warranty were reciprocal. Long
before the introduction of deeds it was the law that, while the vassal
should render homage to his lord for the fief received at his hands, the
lord should protect the vassal in its enjoyment. If, therefore, its title
were disputed and the lord, called on to warrant or insure it, failed so
to do and the fief were lost, he was bound to furnish another of equal
value. This warranty was originally created without express contract of
any kind,-it was simply a natural incident of tenure, and its effect was
twofold: not only did it thus protect the vassal from the paramount title
of others but . . . it protected him against any attempt of his lord to
take back what he had parted with; in other words, the warranty
operated as a rebutter, as it was termed, by barring the warrantor and
his heirs from claiming any portion of the land.' 0

At common law, a transfer of land by feoffment, fine, or common
recovery operated to transfer any after-acquired title that the grantor did
not have at the time of making the assurance." From its ancient origin,
the doctrine of after-acquired title has become a vital element in the
modern land conveyancing system which provides a degree of stability
and assurance to the parties' expectations. Today the doctrine of after-
acquired title becomes operational any time a grantor conveys land by
warranty deed without actually having that title to the land which he

6. Eddleman v. Carpenter, 52 N.C. (7 Jones L.) 616 (1860).
7. Stearns v. Hendersass,9 Cush. (Mass.) 497 (1852).
8. Franklin v. Dorland, 28 Cal. 180 (1865), Hines v. Robinson, 57 Me. 324 (1869).
9. Hemingway, After-A equired Title in Texas, (pts. 1-2), 20 Sw. L.J. 97,310 (1966), gives an

excellent discussion of the historical development of the doctrine of after-acquired title.
10. W. RAWLE, COVENANTS FOR TITLE § 2, at 2 (5th ed. 1887).
1I. 4 H. TIFFANY, REAL PROPERTY § 1230, at 638 (3d ed. B. Jones 1939).
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purported to have, and then subsequently acquired the outstanding title
by virtue of purchase or descent. The doctrine of after-acquired title is
merely an invention of the courts through which a grantor may be
compelled to fulfill the covenant of warranty he made at the time of
conveyance. The subsequently acquired outstanding'" title is the only
subject with which the doctrine deals and in application it may be viewed
as lying lifeless in the hands of the grantor.'3 The doctrine is inapplicable
to a grantor's adverse possession against his grantee."

Contrary to the court's statment that Daniels was a case of first
impression, the same issue was decided in 1943 in Davis v. Morley. 5

There the court of civil appeals held that a patent which conveyed after-
acquired title could not be relied upon to support an adverse claim under
the five-year statute because title and patent both inured to the benefit of
a judgment grantee. The court admitted that the patent was sufficient as
a deed but viewed it as being the deed of the judgment grantee. This
position is untenable because, as already pointed out, the doctrine of
after-acquired title originated long before deeds and has never made
reference to them. The holding further lacks merit because a deed is not
title but rather is the vehicle which conveys title.

Daniels and Morley are in direct conflict and the supreme court
should have granted error to clear up the law; however, since Daniels
takes the view which is consistent with the majority" and better reasoned
rule of law, it should be relied upon in future litigation.

Milton Walker

12. By outstanding title is meant that title which is held by a third person.
13. M. BIGELOW, ESTOPPEL § 1, at 419 (6th ed. 1913). But cf J. EWART, ESTOPPEL ch. XV,

at 206 (1900). However, it may be viewed as an equitable system by which title may or may not pass
depending on how the court chooses to handle the problem. See also 4 H. TIFFANY, REAL PROPERTY
§ 1230, at 640 (3d ed. 1939). Whichever view is taken as to whether title actually passesis of little
consequence unless the grantee wishes to sue for damages rather than accept the after-acquired
title in full satisfaction of the covenants of warranty. If title passed, then logically the grantee
could not sue for damages although this theory's harshness has been mitigated by decision in some
jurisdictions.

14. But see Hemingway, After-Acquired Title in Texas, 20,Sw. L.J. 310, 330 (1966).
Continuity of possession may be interrupted by a deed executed during the term of the adverse
possession if the relation back theory is employed.

15. 169 S.W.2d 561 (Tex. Civ. App.-Amarillo 1943, no writ).
16. Annot., 39 A.L.R.2d 353,356 (1955).
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