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Texas Code of Criminal Procedure, Article 11.07
The Exclusive Post-Conviction Remedy in Texas

BACKGROUND

The term "post-conviction" applies to the remedies which are
available after the final appeal from conviction has been decided.
Perhaps "post-final conviction" would be a more descriptive term, as
we are considering only the process available after final conviction.

A variety of post-conviction remedies are used in the United States.
Principal among them are the writ of habeas corpus; the motion for new
trial on newly discovered evidence; the writ of error corum nobis; the
motion to vacate, set aside or correct sentence; the motion to correct
illegal sentence; the motion to withdraw a plea of guilty; and a petition
for leave to take a nunc pro tunc appeal. There is considerable
overlapping between the various remedies which results in uncertainty as
to the individual scope and purpose of each. Various combinations of
these remedies exist in the individual states. At the federal level, all but
the nunc pro tunc appeal are available.

In Texas the writ of habeas corpus is the exclusive post-conviction
remedy. Historically it was not envisioned as an instrument for
questioning judicial authority except in the narrowest of jurisdictional
senses. The writ was available only in the situations where the trial court
lacked jurisdiction over the person or the subject matter.' This lack of
jurisdiction made the conviction void and subject to a collateral attack.
Accordingly the conviction had to be void on the face of the record, and
evidence dehors the record could not be used. 2 With this in mind, there
was no reason to provide for a full fact-finding procedure. The court was

I. Ex parte Ricketts, 148 Tex. Crim. 569, 189 S.W.2d 872 (1945); Ex parte Clinnard, 145
Tex. Crim. 460, 169 S.W.2d 181 (1943); Exparte McKenzie, 115 Tex. Crim. 315, 29 S.W.2d 771
(1930).

2. In Exparte Huddleston, 149 Tex. Crim. 388, 194 S.W.2d 401 (1946), a 15-year old boy
confessed that he committed the crime of felony theft and that he was 17 years of age. The court
denied habeas corpus relief because the judgment was regular on its face and not void. Ex parte
McCune, 156 Tex. Crim. 213,246 S.W.2d 171, 172 (1952):

There is no allegation showing nor does the instant record reflect that the judgment of
conviction was void upon its face. To show that.the conviction was void . . . the relator
relies upon facts which existed. . . at the time of trial. . . . [lit is apparent that relator's
contention here is an effort to have this court recognize the common law writ of coram
nobis. . . this we have repeatedly refused to do.
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required to merely act upon the record before it, and if it was not void
upon its face, then it was not subject to collateral attack by habeas
corpus.

In 1938 the Supreme Court of the United States expanded the
narrow concept of jurisdiction in the case of Johnson v. Zerbst.3 It was
held that a court loses jurisdiction to enter a final judgment if the
constitutional requirements of "due process" have been denied. With
federal habeas corpus now available to state prisoners alleging a denial
of due process, the burden fell upon the state courts to provide a
procedure for hearing due process claims. The procedure had to be broad
enough to provide for a full fact-finding hearing on newly discovered
evidence which related to due process.' A failure to provide such a
procedure meant that the state could not maintain and assure finality of
its criminal judgments.

Texas did not immediately respond to this challenge. In 1952 the
Texas courts first gave lip-service to their authority to grant habeas
corpus relief when there had been a denial of due process.' But it was not
until 1958, in the case of Exparte Puckett.6 that the Texas courts finally
granted relief by habeas corpus for a denial of due process.

With the scope of habeas corpus expanded beyond judgments void
upon the face of the record, it became incumbent on Texas to revamp the
procedure to be followed in hearing the petition for habeas corpus. It
was necessary to provide some procedure by which a petitioner would be
assured a full and fair hearing on his claims, whether the evidence relied
upon was on the face of the record or outside the record. Such a fact-
finding procedure was provided by article 119 of the existing Texas Code
of Criminal Procedure.7 Under article 119, the district courts could

3. 304 U.S. 458 (1938).
4. Townsend v. Sain, 372 U.S. 293, 312 (1963):
Where the facts are in dispute, the federal court in habeas corpus must hold an
evidentiary hearing if the habeas applicant did not receive a full and fair evidentiary
hearing in a state court, either at the time of trial or in a collateral proceeding.

5. Exparte McCune, 156 Tex. Crim. 213,246 S.W.2d 171, 172 (1952):
There is no question but that this court not only .has the power . . . but is its duty to
prevent enforcement of a judgment in a criminal case obtained under circumstances and
conditions which constitute a denial of due process of law.

6. 165 Tex. Crim. 605, 310 S.W.2d 117 (1958); accord, Ex parte Bush, 166 Tex. Crim. 259,
313 S.W.2d 287 (1958). Where the court'cited Alcorta v. Texas, 355 U.S. 28 (1957) in recognizing
that the Supreme Court of the United States required them to grant relief for a denial of due
process, even though the conviction and record were regular on their face.

7. Tex. Laws 1943, ch. 233, § 1, at 354:
"After indictment found in any felony case, and before conviction, the writ must be

made returnable in the county where the offense has been committed, on account of
which the applicant stands indicted.

"After final conviction in any felony case the writ must be made retuanable to the
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conduct hearings to ascertain the facts, and then transmit such narration
of facts to the Texas Court of Criminal Appeals for a final disposition of
the cause. But because the district courts could only issue the writs and
could not grant the relief requested,8 a great many of the prisoners
deliberately bypassed the procedure in article 119 and petitioned directly
to the Texas Court of Criminal Appeals. There were several reasons why
the prisoner preferred to petition directly to the Texas Court of Criminal
Appeals: this was the only court in the state with the authority to grant
the relief requested; the prisoners were in a hurry to exhaust their state
remedies so that they could get into the federal courts; and a full plenary
hearing could be obtained in the federal courts once the prisoners got
there.

This lead to a barrage of cases in the federal courts, especially after
the holdings in Fay v. Noia' and Townsend v. Sain10 which were handed

Court of Criminal Appeals of Texas at Austin, Texas. The writ may issue upon the order

of any district judge, and said judge may upon presentation to him of a petition for said
writ, set the same down for a hearing as to whether the writ should issue, and ascertain
the facts, which facts shall be transmitted to the Court of Criminal Appeals with the
return of the writ if same is issued after such hearing. Provided further, that should such
writ be returned to the Court of Criminal Appeals without the facts accompanying same,
or without all of the facts deemed necessary by the Court of Criminal Appeals, said court
may designate and direct any district judge or judges of this state to ascertain the facts
necessary for proper consideration of the issues involved; and it shall be the duty of the
official court reporter or the district judge or judges so designated to forthwith prepare a
narration of the facts adduced in evidence upon any such hearing and transmit the same
to the clerk of the Court of Criminal Appeals within ten days of the date of such hearing.
And it shall be the duty of the district clerk of the county wherein the writ is issued to
make up a transcript of all pleadings in such case and to transmit the same within ten
days to the clerk of the Court of Criminal Appeals. Provided, that upon good cause
shown, the time may be extended by the Court of Criminal Appeals for filing of such
narration of facts or transcript.

"The clerk of the Court of Criminal Appeals shall forthwith docket the cause and
same shall be heard by the court at the earliest practicable time. Upon reviewing the
record the court shall enter its judgment remanding the petitioner to custody or ordering
his release, as the law and facts may justify. The mandate of the court shall issue to the
court issuing the writ, as in other criminal cases. After conviction the procedure outlined
in this Act shall be exclusive and any other proceeding shall be void and of no force and
effect in discharging the prisoner.

"Upon any hearing by a district judge by virtue of this Act, the attorney for
petitioner, and the state, shall be given at least one full day's notice before such hearing is
held."

Article 119 of the 1925 Code of Criminal Procedure was reenacted as article 11.07 in the 1965
revision of the Code of Criminal Procedure.

8. Tex. Laws 1965, ch. 722, at 344, as amended TEx. CODE CRIM. P. ANN. art. 11.07 (Supp.
1969-1970) provided that all writs would be returnable to the Texas Court of Criminal Appeals.

9. 372 U.S. 391 (1963) (holding that the doctrine of comity between courts did not necessarily
require exhaustion of state remedies).

10. 372 U.S. 293 (1963).
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down on the same day by the Supreme Court. In essence these cases hold
that all federal claims must be heard on the merits and properly resolved
and that if this did not occur within the state courts, then the federal
courts were available as an alternate forum. In an effort to add some
finality to the state court proceedings, Townsend provided that a plenary
federal hearing would not be granted if an adequate hearing occurred
within the state courts. If an applicant did not fall within one of the six
specific categories designated, then he was not entitled to a federal
hearing."

After these decisions, the applications for federal habeas corpus
increased by 85 percent. Consequently, in 1966, an amendment was
added to the Federal Habeas Corpus Act to provide for the expeditious
disposition of meritless applications. This amendment provides that
unless the state court fact finding is unreliable in one of eight specified
ways, a stringent rebuttable presumption is raised that the state finding
was correct." The impact of this amendment was to admonish the states
to modify their procedures or face federal review.

In early 1967 a federal district court sitting in Texas refused to
entertain petitions which had not exhausted the procedure provided for
in article 11.07.13 The court's refusal was predicated on the fact that

II. Id. at 313:
We hold that a federal court must grant an evidentiary hearing to a habeas applicant
under the following circumstances: If (I) the merits of the factual dispute were not
resolved in the state hearing; (2) the state factual determination is not fairly supported by
the record as a whole; (3) the fact-finding procedure employed by the state court was not
adequate to afford a full and fair hearing; (4) there is a substantial allegation of newly
discovered evidence; (5) the material facts were not adequately developed at the state
court hearing; or (6) for any reason it appears that the state trier of fact did not afford the
habeas applicant a full and fair fact hearing.
12. 80 Stat. 1104 (1966), amending 28 U.S.C. §§ 2244,2254 (1964):
I. that the merits of the factual dispute were not resolved in the State court hearing;
2. that the factfinding procedure employed by the State court was not adequate to
afford a full and fair hearing;
3. that the material facts were not adequately developed at the State court hearing;
4. that the State lacked jurisdiction of the subject matter or over the person of the
applicant in the State court proceeding;
5. That the applicant was an indigent and the State court, in deprivation of his
constitutional right, failed to appoint counsel to represent him in the State court
proceeding;
6. that the applicant did not receive a full, fair, and adequate hearing in the State court
proceeding; or
7. that the applicant was otherwise denied due process of law in the State court
proceeding;
8. [t]he State court . . . factual determination is not fairly supported by the record:
13. Hill v. Beto, 390 F.2d 640 (5th Cir. 1968); Castillo v. Beto, 281 F. Supp. 890 (N.D. Tex.

1967); Harris v. Beto, 280 F. Supp. 200 (N.D. Tex. 1967); Carroll v. Beto, 270 F. Supp. 812 (N.D.
Tex. 1967).
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article 11.07 provides for the type of fact-finding hearing required by
Townsend, and if it was not exhausted then federal habeas corpus was
not available." The court recognized the fact that the Texas Court of
Criminal Appeals considered only the record before it and did not
conduct fact-finding hearings as promulgated in Townsend. 5

Accordingly it held that an original petition to the Texas Court of
Criminal Appeals was not exhaustive of the post-conviction remedies
and that the federal courts would not act until the prisoner had first
exhausted his remedies by an application to the trial court.

Even though article 11.07 had been proclaimed by the federal courts
as an effective, adequate and speedy post-conviction remedy, it was
amended by the Texas Legislature in 1967."' The amendment was an
attempt to bring the procedure more in line with the mandates provided
in Townsend. The Texas Court of Criminal Appeals saw this
amendment as an opportunity to apply a judicial interpretation which
would both comply with the mandates of Townsend and comply with the
prior federal holdings which had declared that an original filing of a writ
of habeas corpus in the Texas Court of Criminal Appeals was not
exhaustive of the state remedies.

JUDICIAL INTERPRETATION OF ARTICLE 11.07, AS

AMENDED

Ex parte Young'7 was chosen by the Texas Court of Criminal
Appeals to give a judicial interpretation to the post-conviction procedure
provided by the amended article 11.07. Jack Young had been convicted
of a felony and confined to the Texas Department of Corrections. He
attempted to invoke the original jurisdiction of the Texas Court of
Criminal Appeals by petitioning for a writ of habeas corpus. Although
the court had the constitutional authority to exercise original jurisdiction

14. In Harris v. Beto, 280 F. Supp. 200,201-02 (N.D. Tex. 1967), the court said:
Relator in the instant case therefor has a post-conviction remedy presently available in
the Texas courts. The fact-finding procedure in that remedy (art. 11.07) is adequate to
afford relator a full and fair hearing of the sort mentioned in Townsend v. Sain, supra
.... Consequently, relator has failed to exhaust his state remedies, and he is not entitled
to a plenary hearing in this court.
15. Id. at 201:
(The Texas Court of Criminal Appeals) considers only the record before it on
applications for writs of habeas corpus, and does not conduct fact-finding hearings.
Therefore . . . it is virtually ineffective in providing the type of fact-finding hearing
promulgated in Townsend v. Sain.
16. TEX. CODE CRIM. P. ANN. art. 11.07 (Supp. 1969-1970),formerly Tex. Laws 1965, ch.

722, at 344.
17. 418 S.W.2d 824 (fex. Crim. App. 1967).

1970]
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over the writ of habeas corpus, 8 it refused to do so and denied the
petition without prejudice. The action of the court in refusing to exercise
its original jurisdiction over habeas corpus was predicated upon the
recently amended article 11.07 of the Texas Code of Criminal
Procedure."

In an excellent opinion by Judge Woodley, the amended article
11.07 was upheld as the exclusive post-conviction procedure available in
Texas. It was also declared to be an effective, adequate and speedy post-
conviction remedy in that it offers the applicant the opportunity for a
full and fair fact-finding hearing of the sort dictated by the Supreme
Court of the United States in Townsend v. Sain. The court of criminal
appeals reached the following conclusions:

[W]e now hold that Art. 11.07 of the 1965 Code of Criminal
Procedure as amended:

1. Supplies statutory authority for the resolution of contested
factual issues material on the question of whether the petitioner. . . is
illegally restrained under a judgment of conviction in a felony case after
a full and fair hearing on the issues tendered by the petition.

2. Furnishes statutory authority whereby the Court of Criminal
Appeals may accept and adopt the findings of the district judge on such
disputed issues of fact or review such findings to ascertain whether they
are fairly supported by the transcription of the evidence and the record,
including specific authority to deny relief upon the findings and
conclusions of the district judge without docketing the cause ...

3. Authorizes the judge of the convicting court to require that the
petition contain sworn allegations of fact rather than mere
conclusions. . . . and allegations such as that petitioner was denied
due process of law or effective aid of counsel would not be sufficient as
'allegations of fact."

4. Supplies statutory authority whereby the judge of the
convicting court may afford his district attorney and the Attorney
General the opportunity to answer the sworn allegations of the petition
before determining whether to grant a hearing; whether the facts
alleged under oath, if proved, would render the applicant's confinement
under the felony conviction illegal, and if so whether such facts are
disputed or have been resolved. ...

5. Adds to Art. 11.07 provisions which relate to petitions
presented to the judge of the convicting court which offer the most
effective and speedy procedure for obtaining confinement under a void
felony conviction. This warrants our conclusion that in view of the

18. TEX. CONST. art. 5, § 5.
19. TEX. CODE CRIM. P. ANN. art. 11.07 (Supp. 1969-1970).

[Vol. 2:45
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authorities cited above the applicant should be required to first petition
the judge of the court where he was convicted before his petition will be
considered by the Court of Criminal Appeals or the Federal Courts.m

Based upon this construction of article 11.07 as amended, the Texas
Court of Criminal Appeals drew the following conclusions: (1) article
11.07 provides an effective, adequate and speedy post-conviction
remedy, whereas original filing in the Texas Court of Criminal Appeals
does not; (2) article 11.07 supplies the need of the federal courts for fact
findings as well as a record from which they may determine whether a
hearing in federal court is required under Townsend v. Sain; (3) article
11.07 provides for fact findings which the Texas Court of Criminal
Appeals or the federal courts may adopt; (4) article 11.07 is consistent
with the Supreme Court of the United States concept of due process of
law and its rules promulgated in Townsend v. Sain; (5) article 11.07
preserves the final authority vested in the Texas Court of Criminal
Appeals in habeas corpus under the Constitution and statutes of Texas;
(6) article 11.07 provides the exclusive post-conviction remedy, and any
other proceeding shall be void and of no force and effect in discharging
the prisoner.2'

In accordance with the holding in Ex parte Young, the primary
responsibility for disposition of post-conviction relief is now cast upon
the convicting court. The Texas Court of Criminal Appeals will no
longer exercise its constitutional original jurisdiction to entertain habeas
corpus unless it is shown that the petition has been presented to the judge
of the convicting court.

TEXAS POST-CONVICTION PROCEDURE AS PROVIDED BY
ARTICLE 11.07

The prisoner must first apply to the convicting court for the writ of
habeas corpus. This court may or may not entertain the petition. The
court may deny the petition without a hearing and without findings or
conclusions, in which event the applicant may petition another district
judge or the Texas Court of Criminal Appeals. If the petitioner has been
denied relief by the trial court, then the Texas Court of Criminal Appeals
will exercise its constitutional original jurisdiction over habeas corpus.

If the convicting court entertains the petition, the facts alleged and
sworn to are examined, and if they would entitle the prisoner to relief if
true, the state attorneys and the attorney general must be afforded an

20. 418 S.W.2d at828-29.
21. Id.

19701
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opportunity to answer the allegations. If the allegations are undisputed,
the court must make findings of fact and conclusions of law and
transmit the. same to the Texas Court of Criminal Appeals for final
disposition, but also at this stage, the trial court may be in a position to
grant the petitioner the rights which have been denied him. For example,
the court may grant an out-of-time appeal when the undisputed facts
show that counsel has been denied on an earlier appeal. Other examples
include denial to the prisoner of the record on appeal, effective aid of
counsel on appeal, a determination of voluntariness of confession, and a
nuncpro tunc proceeding to supply or correct the record.

If the allegations and the answers by the state indicate that there are
issues of fact material to the prisoners illegal restraint which have not
been resolved, a hearing may be granted on such issues. The trial judge
then makes findings of fact and conclusions of law and transmits the
same to the Texas Court of Criminal Appeals.

Once the findings and conclusions have been transmitted to the
Texas Court of Criminal Appeals, the case may be disposed of in a
variety of ways. The court may deny relief upon the findings and
conclusions of the hearing judge without docketing the cause. If the
Texas Court of Criminal Appeals feels that all the facts necessary have
not been resolved, the case may be remanded to the trial court to
ascertain the facts necessary for a proper consideration of the issues
involved. After the finding of these additional facts, the Texas Court of
Criminal Appeals may deny relief upon such findings and conclusions
without docketing the cause.

If the Texas Court of Criminal Appeals dockets the case, it may
then consider the cause as either an appeal or as though originally
presented to the court. Thus the Texas Court of Criminal Appeals is not
bound by any presumptions in favor of the lower court's findings unless
it so chooses.

On reviewing the record, the court must enter a judgment. The
petitioner will be either remanded to custody or released, as the law and
facts justify. If the petitioner is remanded to custody, he has now
exhausted his post-conviction remedies and has standing to petition to
the federal courts for habeas corpus.

FEDERAL COURT'S REACTION TO ARTICLE 11.07

Following the decision of Ex parte Young, the federal courts have
reinforced the interpretation of the Texas Court of Criminal Appeals to
the effect that the statute provides an effective, adequate and speedy

[Vol. 2:45
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post-conviction remedy." An excellent example of the faith which the
federal courts place in the Texas post-conviction remedy is shown by
Bruce v. Beto.n Bruce was convicted of murder with malice of his wife
and sentenced to life imprisonment. He filed a petition for habeas corpus
with the court of criminal appeals alleging insanity at the time of trial.
The petition was rejected without a hearing. He then applied to the
federal district court where a full evidentiary hearing was granted. Relief
was denied, and an appeal was perfected to the federal court of appeals.
Newly discovered evidence which had not been available at the earlier
plenary hearing was alleged as grounds for release. 2' Instead of
remanding the case to the federal district court where the earlier plenary
hearing had been held, the court dismissed the case without prejudice so
that the facts could be resolved in the Texas courts under the recently
amended post-conviction statute. It is apparent that the federal courts
have accepted the Texas post-conviction remedy provided by article
11.07 as an effecive, adequate and speedy remedy which complies with
the mandates set forth in Townsend. The federal courts are also
complying with the doctrine of "comity between courts"2' as set forth in
Fay v. Noia. Accordingly, the courts of Texas are given the first
opportunity to correct violations of federal rights, and the federal courts
are refusing to grant any additional hearings when the hearing in the
state court complies with the mandates of Townsend.

HABEAS CORPUS AS AN EXCLUSIVE POST-CONVICTION
REMEDY

Even though the Texas post-conviction remedy has been hailed by
the courts as an effective, adequate and speedy post-conviction remedy,
future problems may arise from the fact that Texas chose to expand the

22. In Texas v. Payton, 390 F.2d 261 (5th Cir. 1968), the state remedies available at the time
of application for federal habeas corpus were exhausted, but subsequent to the hearing and granting
of relief in the federal district court the Texas Legislature amended article I 1.07. On appeal from the
federal district court, the appellate judge decided that additional fact findings were necessary.
Rather than remanding to the federal district court which had conducted the original hearing, the
case was remanded to the state courts. The judge felt that this would best effectuate the policies
which lead to the Exparte Young decision. See also Waters v. Beto, 392 F.2d 74 (5th Cir. 1968).

23. 396 F.2d 212 (5th Cir. 1968).
24. Id. at 213. The newly discovered evidence relied upon was the discovery that the doctor

who recommended the prisoner's release from Terrell State Hospital was presently under indictment
for posing as a medical doctor, when in fact he was unqualified to practice medicine. The discharge
from Terrell State Hospital had been the primary basis for finding the prisoner competent to stand
trial and sane at the time of the offense.

25. The doctrine of "comity between courts" gives the state courts the first opportunity to
correct a constitutional violation, but it does not necessarily presuppose an exhaustion of inadequate
state remedies before the federal courts have jurisdiction to hear the petition.

1970]
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remedy of habeas corpus rather than enacting a more comprehensive
post-conviction statute. The problem arises from the fact that habeas
corpus is a collateral attack and can only be used against a void
judgment.M A judgment is void only if the trial court lacked jurisdiction
over the person or subject matter, or subsequently lost jurisdiction
because the constitutional requirements of due process were not met.2

Thus, any judgment which is not void but merely voidable is not subject
to collateral attack by habeas corpus. Anything which goes to the guilt
or innocence of the accused cannot be considered by habeas corpus.21
The case of Shaver v. Ellis"' is a vivid example of the problem. Shaver
was convicted of murder and sentenced to death. On the eve of his
execution another inmate confessed to the crime. Shaver immediately
filed for a writ of habeas corpus, which was flatly denied because the
confession merely went to the guilt of the accused and did not render the
conviction void but only voidable.38

A comprehensive post-conviction remedy would encompass both
void and voidable judgments. The American Bar Association has
instigated an exhaustive study into the post-conviction remedies utilized
by the states. The Special Committee on Minimum Standards for the
Administration of Criminal Justice has produced the A BA Minimum
Standards Relating to Post-Convictions Remedies in which they propose
such a comprehensive remedy.3' Several states have enacted post-
conviction statutes to provide a remedy similar to that proposed by the

26. See note 4 supra.
27. Exparte Bush, 166 Tex. Crim. 259, 313 S.W.2d 287 (1958); Exparte Puckett, 165 Tex.

Crim. 605, 310 S.W.2d 117 (1958); Exparte McCune, 156 Tex. Crim. 213, 246 S.W.2d 171 (1952).
28. Shaver v. Ellis, 255 F.2d 509 (5th Cir. 1958); Ex parte Wilson, 374 S.W.2d 229 (Tex.

Crim. App. 1964); Exparte Huddleston, 149 Tex. Crim. 389, 194 S.W.2d 401 (1946).
29. 255 F.2d 509 (5th Cir. 1958).
30. Id. at 511:
But it is clear that questions of guilt or innocence are not matters to be considered upon
petition for habes corpus. The sole purpose of such proceedings is to test the validity or
legality of the restraint of the petitioner . . . newly discovered evidence in the form of a
confession by another does not render the conviction void and subject to collateral attack
by habeas corpus because it goes to the merits of the conviction, not to its legality.
31. ABA MINIMUM STANDARDS RELATING TO POST-CONVICTION REMEDIES, pt. 2, at 8-9

(Approved Draft 1968):
A post-conviction remedy ought to be sufficiently broad to provide relief

(a) for meritorious claims challenging judgments of conviction, including claims;

(iii) That the court rendering judgment was without jurisdiction over the
person of the applicant or the subject matter;

(v) That there exist evidence of material facts, not theretofore presented and
heard, which require vacation of the conviction or sentence in the interest of justice;

[Vol. 2:45
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ABA.3 2 Many other states which do not have the comprehensive post-
conviction statute at least provide remedies in addition to habeas corpus.
The writ of error corum nobis or some similar remedy is utilized to
provide relief when the conviction is not void but only voidable.3

Texas is limited, however, to the exclusive use of habeas corpus by
the express wording of article 11.07. The fact that habeas corpus is
designated as an exclusive remedy may very well be a denial of due
process. Although there is some disagreement as to the full scope of the
phrase "due process of law," there can be no doubt that it embraces the
fundamental concept of a fair trial. In Fay v. Noia, the Supreme Court
of the United States made it clear that they considered fundamental
concepts of a fair trial to include more than mere procedural guarantees.
The Court said:

[W]hatever disagreement there may be as to the scope of the phrase
'due process of law,' there can be no doubt that it embraces the
fundamental conception of a fair trial . . . .We are not speaking of
mere disorder, or mere irregularities in procedure, but of a case where
the processes ofjustice are actually sub verted.u

It would appear that the processes of justice have certainly been
subverted in a case such as Shaver v. Ellis, where the prisoner is limited
to the exclusive use of habeas corpus. The prisoner is expressly limited to
a remedy which cannot be used by him to point out a subsequent
confession by another inmate to the very crime for which he is under the
sentence of death.

If the Texas Legislature fails to seize the initative by providing a
comprehensive post-conviction statute, then the courts of Texas may be
forced to further distort the great writ of freedom to secure finality over
criminal convictions. The Supreme Court of the United States has
indicated that a further expansion of the concept of due process may be
forthcoming. In Fay v. Noia the Court said:

Conventional notions of finality in criminal litigation cannot be

32. Id. at 112.
33. Nineteen states recognize the writ of coram nobis or modern substitute, State v.

Huffman, 207 Ore. 372,297 P.2d 831, rev'd, 331 P.2d 341 (1956). See also Janiec v. McCorkle,52
N.J. Super. I, 144 A.2d 561 (1958), cert. denied, 362 U.S. 944 (1960), cert. denied, 365 U.S. 804
(1961), where the court recognized the fact that there had been a considerable resurgence of the writ
of error coram nobis as a procedural mechanism to provide elements of fundamental fairness in
criminal trials which cannot be raised by habeas corpus or otherwise.

34. 372 U.S. 391,411 (1963) (emphasis added).
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permitted to defeat the manifest federal policy that federal
constitutional rights of personal liberty shall not be denied without the
fullest opportunity for plenary federal judicial review. 5

Jack Driskill

35. Id. at 424.


