
The Insane Delusion Instruction in Texas

The first Wills Act of Henry VIII stated that all and every person
could make a will without qualification.' This broad allowance of
testamentary right was later narrowed to provide that an idiot or any
insane person could not make an effective will.2 Since that time various
tests have been applied to measure a testator's capacity. The theory is
twofold. First, one not possessed of testamentary capacity may not
distribute his property according to his true will, and second, it would be
beyond logical reasoning -to allow a person without proper capacity to
dispose of his property in a manner that would leave his family and loved
ones without their natural bounty, which often occurs with the mentally
incompetent.3

In order to measure testamentary capacity the area of disposing of
property has been compared to contracting for property. Courts,
however, do not agree on the relationship. Authority exists for the
position that testamentary capacity is synonymous with, or hot
synonymous with contractual capacity; and for the position that
contractual capacity must be greater than testamentary capacity, or that
testamentary capacity must be greater than contractual capacity.4 The
conception that one type of capacity is greater or less than another was
put to rest in Texas in Brown v. Mitchell.5 It was decided that
testamentary capacity and contractual capacity were so different that
one test could not be used for measuring the other.' Along this same
reasoning it has been decided that the level of intellect of the testator

1. WiisAct of1540,32 & 33 Hen.8,c. I, § 13.
2. Wills Act of 1542, 34 & 35 Hen. 8, c. 5, § 14. "And it is further declared and enacted by

the authority aforesaid, that wills or testaments, made of any manors, lands, tenements or other
hereditaments, by any idiots or, by any person de non sane memory, shall not be taken to be good or
effectual in the law."

3. Green, Public Policies Underlying the Law of Mental Incompetency, 38 MICH. L. REV.

1189, 1212 (1940).
4. In re Weedman's Estate, 254 Ill. 504, 98 N.E. 956 (1912); Bishop v. Scharf, 214 Iowa 644,

241 N.W. 3 (1932); In re Weber's Estate, 201 Mich. 477, 167 N.W. 937 (1918); see In re
Whitmarsh's Estate, 133 Misc. 858, 234 N.Y.S. 505 (1929) (declaring that less mental capacity is
required for a will than for any other legal document); cf. Coleman v. Robertson's Executors, 17
Ala. 84 (1849); Lyon v. Townsend, 124 Md. 163, 91 A. 704 (1914); Gilliken v. Norcom, 197 N.C. 8,
147 S. E. 433 (1929) (holding that the capacity required for making of contract or deed and a will are
the same). See also Aubert v. Aubert, 6 La. Ann. 104 (1851) (declaring that wills are more easily
avoided than contracts for unsoundness of mind).

5. 88Tex. 350,31 S.W. 621 (1895).
6. See also Murphy v. Nett, 47 Mont. 38, 130 P. 451 (1913) (where it was held that while

contractual capacity implies, prima facie, capacity to make a will, the presence or absence of one
capacity does not conclusively establish the presence of the other).
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should not be a basis for establishing testamentary capacity.7 The right
to dispose of one's property should not be based on a high order of
intellect or even the intellect of the ordinary standards of mankind.'

Texas has settled on the general definition of testamentary capacity
used by most states. The testator possesses testamentary capacity if, at
the time of execution of the will, (1) he had sufficient mental capacity to
know the nature and quality of his act; (2) he knew the act in which he
was engaged; (3) he knew the nature and extent of his property; (4) he
knew the natural objects of his bounty; and (5) he was able to correlate
these factors. 9

It has been reasoned, however, that one can meet these requirements
and still lack testamentary capacity if, at the time of execution of the
will, he was under the influence of an insane delusion.' 0 Where the issue
of insane delusion has been raised by the evidence an additional
instruction must be given." Contestants of a will are entitled to have an
instruction on insane delusion given if there is any evidence of probative
value which, with the inferences that may reasonably be drawn from
them, will support a finding that the testator was laboring under such a
delusion which affected the terms of the will. In determining whether to

7. A.G. GULLIVER, E. CLARK, L. LUSKY & A.W. MURPHY, GRATUITOUS TRANSFERS 177
(1967):

"As a general principle, the law requires only a very low degree of mental capacity
for one executing a will." In re Rasnick, 77 N.J. Super. 380, 186 A.2d 527 (1962) (will
valid of a man who had had "various cerebral involvements" from 1952 until his death in
1961 and about whom one doctor who had known him for over fifty years testified he was
"an absolute vegetable in 1957;" it should be noted, however, that the will was executed
in December of 1948). In making out a case of total incapacity no one item of proof
(senility, drunkenness, serious illness) is enough unless it can be shown that the testator
was under the control of that condition at the time he made the will. In re Burt's Estate,
122 Vt. 260, 169 A.2d . . . (1961) (drunkenness and illiteracy); In re Dobrecevich's
Estate, 14 Wis.2d 82, 109 N.W.2d 477 (1961) (drunkenness); In re Bailey's Estate, 122
So.2d 243 (Fla. 1960) (drugs).

8. Lewis v. American Security & Trust Co., 289 F. 916 (D.C. Cir. 1923).
9. Prather v. McClelland, 76 Tex. 574, 13 S.W. 543,546 (1890).
10. T. ATKINSON, HANDBOOK OF THE LAW OF WILLS 242 (2d ed. 1953):
[One may have sufficient mentality to make a will, but his mind may be so deranged that
his will should not be permitted to stand. Such a person may possess some of the
requisites of testamentary capacity yet lack the ability to make a rational selection of his
beneficiaries and form an orderly desire as to the disposition of his property. If so, he is
said to be affected with insane delusions . ...

II. The Texas instruction on testamentary capacity, as indicated in 9 STAYTON TEXAS

FORMS § 5140 (1961), includes the following on insane delusions:
"If at any time of the execution of the will * * * he was under the influence of an

insane delusion or delusions affecting the disposition of his property which he was
making, then you are instructed that he did not at said time have testamentary capacity.

"An insane delusion is the belief of the existence of a state of supposed facts which
no rational person would have believed."
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submit the instruction, the court will consider only the evidence which,
when viewed in its most favorable light, will tend to support such a
finding, and must disregard all evidence that would lead to a contrary
conclusion."

The instruction to be requested defines insane delusion as "the
belief in a state of supposed facts which no rational person would
believe."' 3 It is a "false belief which is the product of a diseased mind
and to which one adheres against evidence and reason."' 4 Examples of
insane delusion are readily available in the cases. In Peareson v.
McNabb 5 the testatrix believed that it was necessary for her to sleep in
her clothes in order to keep her husband from coming home and seeing
part of her body. She declared that no man, not ever her husband, had
ever seen any part of her body, except her hands and face. The fact was
that her husband was deceased and would not be coming home. This
belief met the definition of insane delusion in that it was a state of
supposed facts which no rational person would believe. The testatrix's
deceased husband could not possibly see her nor could he return home.

On the other hand if a rational and sane person could believe the
stated facts to be true, then the insane delusions definition is not met. In
In re Price6 the deceased's son contested the will of his mother. Some
time prior to 1958, Mrs. Price had been adjudged incompetent, and a
guardian of her property had been appointed. Shortly before February,
1958, she had been taken by her son to a rest home. She had not
previously seen her son for thirty or thirty-five years due to the fact that,
when he was a young baby, Mrs. Price's husband had run away with her
sister, taking the little boy with them. After Mrs. Price returned from the
rest home she asked her lawyers to change her will in order that she
would leave her son only one dollar. She stated that she felt her son had
misled and mistreated her, claiming among other things that she thought
he was taking her to his home and not to a rest home. On the same day

12. Lindleyv. Lindley, 384 S.W.2d 676, 679, 681 (Tex. 1964).
13. This was the instruction given to the jury in Peareson v. McNabb, 190 S.W.2d 402 (Tex.

Civ. App.-Galveston 1945, writ ref'd w.o.m.); and, asked for but refused in Lindley v. Lindley, 384
S.W.2d 676 (Tex. 1964). See Good's Estate, 274 S.W.2d 900 (Tex. Civ. App.-El Paso 1955, writ
ref'd n.r.e.); Lanham v. Lanham, 146 S.W. 635 (Tex. Civ. App.-Texarkana 1912, no writ).

14. T. ATKINSON, supra note 10, at 242.
15. 190 S.W.2d 402 (Tex. Civ. App.-Galveston 1945, writ refd w.o.m.). It was determined

that the jury should be instructed on insane delusion. The testatrix was declared to have suffered a
disastrous and uncurable shock to her mental and physical processes due to her husband's sudden
death by gunshot. This occurred some 45 years prior to the execution of her will. The train of
delusions developed almost immediately from the shock, and, as a result, the delusions remained
with her unabated. Contestants to the will requested and received instructions concerning insane
delusions.

16. 401 S.W.2d 98 (rex. Civ. App.-El Paso 1966, writ refd n.r.e.).

1970]
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that the order of restoration 7 of her sanity was entered Mrs. Price
executed her new will. The court stated that such disposition was rational
within the existing circumstances and that it did "not believe that the
disposition made . . .[was] so unnatural as to indicate insane delusions
on her part, or lack of testamentary capacity."'' 8 Therefore it was not an
insane delusion because a rational and sane person could have believed
that his son had misled and mistreated him under the circumstances
presented.

In considering a contest of the will of a testator due to insane
delusions, it is of paramount importance that the delusion affect the
disposition of property in order to have any meaning. An insane delusion
does not invalidate the will unless it affects the disposition." The
delusion must relate to the testator's property or to the natural objects of
his bounty. 20 Therefore, if the testator's normal instincts and moral
obligations were irrationally displaced by an insane delusion, so as to
lead to a disposition other than what he presumably would have made
had he been sane,21 the will should not stand.2 Yet the fact that the
testator held beliefs that other people might regard as groundless does
not mean that the beliefs were the result of an insane delusion, nor does
the fact that he makes an unfair or peculiar disposition of his property
mean that he is mentally incompetent.2 A person is not required to be
fair or just or reasonable in disposing of his property. If there were no
mental disorder to negate testamentary capacity and no undue influence
or fraud, the law will give effect to the will, even though its provisions are
unreasonable or unjust.24

17. TEX. PROB. CODE ANN. § 426 (1967).
18. In re Price, 401 S.W.2d 98, 102 (Tex. Civ. App.-El Paso 1966, writ ref'd n.r.e.).
19. T. ATKINSON, supra note 10, at 242.
20. Gulf Oil Corp. v. Walker, 288 S.W.2d 173 (Tex. Civ. App.-Beaumont 1956, no writ);

Lockhart Estate, 258 S.W.2d 877 (Tex. Civ. App.-Amarillo 1953), rev'd on other grounds sub
nor. Knight v. Edwards, 264 S.W.2d 692 (Tex. 1954); Reiche v. Williams, 183 S.W.2d 587 (rex.
Civ. App.-San Antonio 1944, no writ) (where testatrix believed she was in communication with
and was guided and controlled by "spirits"); Bagwell v. Shanks, 260 S.W. 222 (Tex. Civ.
App.-Texarkana 1924, writ dism'd); Bartels' Estate, 164 S.W. 859 (Tex. Civ. App.-Galveston
1914, writ ref'd).

21. In re Martin's Estate, 270 Cal. App. 2d 506, 75 Cal. Rptr. 911 (1969). The court defined
testamentary incapacity as due to unsoundness of mind of a broad character, or a specific and
narrower form of insanity under which testator is a victim of some form of hallucination or delusion
which directly affects the testamentary act; that led testator to dispose of his property in a manner
that he otherwise would not have done without such delusions, is sufficient to invalidate the
instrument signed by him as his will.

22. In re Honigman's Will, 8 N.Y.2d 244, 168 N.E.2d 676,203 N.Y.S.2d 859 (1960).
23. M.S. GU'rMACHER & H. WEIHOFEN, PSYCHIATRY AND THE LAW 347-48 (1952).
24. Garcia v. Galindo, 145 Tex. 507, 199 S.W.2d 499 (1947), held that an unnatural

disposition of property in and of itself does not justify denial of admission of a writing to probate on

[Vol. 2:57
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To-show that such delusion affected the distribution of the testator's
property is not an easy task. The facts required are succinctly stated as
follows:

Delusions may affect testamentary capacity when they (1) go to the
instrument, as where the testator believes he is forced to sign it; or (2)
go to the property to be disposed of, as for example, a delusion that he
is much wealthier or much poorer than he actually is; or (3) concern his
relatives or others having legal or moral claims on him, as where he has
paranoid delusions that some of them are trying to poison him; or (4)
concern the disposition, as where he leaves his property for a peculiar
purpose or makes an odd choice of beneficiaries.25

In Peareson the delusion did affect the disposition of testatrix's
property. The delusion was that her husband would return. This was a
delusion because no rational person would believe this thought due to the
fact that testatrix's husband was dead. The will provided, however, that
her residence property should never be sold because she anticipated the
return of her husband.2' Such provision was the result of an insane
delusion affecting the disposition of the property.

If an individual possesses testamentary capacity, freedom of
testation allows him to make his will as unjustly and capriciously as his

the ground of incompetency, since one may dispose of his property as he sees fit, regardless of ties of
relationship. Accord, Weihofen, Mental Incompetency to Make a Will, 7 NATURAL RESOURCES J.
89, 101 (1967). 1 PAGE, THE LAW OF WILLS § 12.32 (3d ed. 1960) stated -[t]he fact the testator, at
the time that he made his will, was mistaken in a matter of fact, does not of itself even tend to show
that he was then suffering from an insane delusion." See also 57 AM. JUR. Wills § 82 (1948).

25. In re Martin's Estate, 75 Cal. Rptr. 911 (Ct. App. 1969); 11 AM. JUR. PROOF OF FACTS

Testamentary Capacity 256 (1961). To show that the testator did not meet the legal requirements
for testamentary capacity due to insane delusion, the following facts may be used. Belief of the
testator respecting (1) the character of the instrument he executed, that it was someone else's will;
(2) his freedom in executing the document, such as the idea that he was forced to execute it; (3) the
nature and extent of his property, that he was poverty-striken, that he possessed great wealth, that
he did or did not own certain property, as to the value of his property, as to the location of his
property; (4) the natural objects of his bounty, that certain persons were or were not related to him,
that certain persons were living or dead; (5) the relations between him and the natural objects of his
bounty, such as illegitimacy of offspring, infidelity of spouse, plotting by relatives or others to do
harm to the testator in respect of his person or property; (6) his own person, that he is someone other
than himself, that he possesses occult powers, that he is deceased; (7) the disposition made of his
property, that he is forced to give property to certain persons, that he is forced to give property for
certain purposes; (8) falsity of belief, or immoderate progression of belief originating in fact; (9)
persistence in belief in spite of evidence and argument to contrary; (10) effect on the disposition
made, such as unnatural dispositions, disinheritance of persons toward whom he had previously
shown strong affection or a radical departure from previous constant and abiding plan for
disposition of his property, or statements made in the will indicating that disposition was influenced
by such belief.

26. Peareson v. McNabb, 190 S.W.2d 402 (Tex. Civ. App.-Galveston 1945, writ ref'd
w.o.m.).
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desires may dictateY But the courts have sought to protect the family
and loved ones of the testator where the dispositions seem
"unreasonable." The courts will closely scrutinize a will which
disinherits the immediate family or its members. 3 However, just because
the court looks more closely at a will which prefers persons other than
members of the immediate family, it is not conclusive that family
members will prevail in a will contest." In In re Hill's Estate the court,
in upholding a will which disinherited a daughter in favor of a niece,
stated:

Many a contestant's high hopes, destined to disappointment,
spring from a carelessly bandied use of that phrase which refers to them
as the "natural objects of the testator's bounty." Too many seem to
garner therefrom a rule of law not present nor to be implied. It confers
no inferential rights, nor indeed any rights, to take from one dying
testate. It compels no duty upon the part of a testator to make any
provisions for those comprehended by its words. The phrase "natural
objects of the testator's bounty" is no more, no less, than a euphemistic
way of defining what can be more simply said and with equal meaning,
i.e., "next of kin" . . . or . . .those who "would take in the absence
of a will because they are the persons whom the law has so designated."
Moreover, a will is not unnatural because it excludes one's next of kin
in preference to those who may have enjoyed a closer and perhaps an
affectionate relationship with the testator."

Therefore it is not accurate to say that an unnatural disposition, in and
of itself, shows a lack of testamentary capacity. A disposition may be
unnatural and yet reasonable. The trier of fact becomes the ultimate
arbiter of reasonableness. Such discretion has been criticized as being
arbitrary in that what constitutes reasonableness in the mind of the trier
of fact may not accord with the idea of justice held by the testator.3

27. See Estate of Hinde, 200 Cal. 710, 254 P. 561 (1927); Estate of Spencer, 96 Cal. 448, 31
P. 453 (1892); Estate of White, 128 Cal. App. 2d 659, 276 P.2d 11 (1954); Estate of Algeria, 87 Cal.
App. 2d 645, 197 P.2d 571 (1948); TURRENTINE, WILLS AND ADMINISTRATION 97 (2d ed. 1962);
Green, Proof of Mental Incompetency and the Unexpressed Major Premise, 53 YALE L.J. 271, 300
(1944).

28. Epstein, Testamentary Capacity, Reasonableness and Family Maintenance: A Proposal
for Meaningful Reform, 35 TEMP. L.Q. 231 (1962); see, Laube, The Right of a Testator to
Pauperize Helpless Dependants, 13 CORNELL L.Q. 559 (1928).

"29. In In re Langlois' Estate, 361 Mich. 646, 106 N.W.2d 132 (1960) a jury verdict
invalidating a will was reversed and the testator's mistress received property of his middle-aged
children.

30. 198 Ore. 307, 256 P.2d 735 (1953).
31. Note, Testamentary Capacity in a Nutshell: A Psychiatric Reevaluation, 18 STAN. L.

REV. I 119, 1141 (1966). "'If the law is to allow freedom of testation, the practice of allowing the

[Vol. 2:57
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When should the instructions on insane delusions be given?32 The
answer seems to be when the contestant has shown by substantial
evidence that the testator's mind was so warped and deranged by some
false and unfounded belief that he was incapable of formulating a
rational plan of testamentary disposition. The Texas Supreme Court has
ruled that the contestants of a will are entitled to have an instruction on
insane delusions if there is any evidence of probative value which could
support a finding that the testator was laboring under such a delusion
which affected the terms of the will. 3

In Lindley v. Lindley' the court ruled that evidence of probative
value had been presented and required that an instruction on insane
delusion be given. In March 1959, Tommy Lindley suffered a complete
mental breakdown and was confined to a mental institution on
recommendation of his brother and sister. During his confinement,
Tommy's elderly mother visited him frequently. At 93 Mrs. Lindley
herself was not in good health. She suffered from high blood pressure,
arteriosclerosis, and senility. Tommy's condition caused severe distress
to her. She felt that he was being mistreated and wished that she could
take him home and care for him. When Tommy's death occurred some
five months after commitment, Mrs. Lindley held her other two children,
Mary and Rufus, responsible for the death because they had authorized
the confinement. As a result of this resentment and on advice given by
her banker, Mrs. Lindley executed a holographic will leaving Mary and
Rufus one dollar each with the remainder of her estate to be divided
among five grandchildren. The will was executed only eighteen days
following the death of Tommy.

A year later Mrs. Lindley suffered a stroke and died. The will,
offered for probate, was contested by Mary and Rufus on the ground
that the testatrix was of unsound mind. Was the testatrix's mind warped
and deranged by some false and unfounded belief at the time of making
of the will, which affected the disposition of the property? The trial court
refused to grant the plaintiff's request for instructions on insane
delusion. In answer to the instruction on testamentary capacity without
the instruction on insane delusion, the jury found that the testatrix was

trier of fact to substitute his own moral values for those of the testator can only be regarded as an
arbitrary limit upon the testator's right of disposition."

32. Lindley v. Lindley, 384 S.W.2d 676, 679 (Tex. 1964). "'Each case must rest on its own
circumstances, the question of law for the trial court being whether the contestant has introduced
substantial evidence, not only of a mental error affecting the terms of the will, but that the
persistence of this mental error was caused by defective cerebration."

33. Id.
34. 384 S.W.2d 676 (Tex. 1964).

19701
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possessed of sound mind at the time she executed her will. Mary and
Rufus appealed saying that the refusal to give the insane delusion
instruction constituted reversible error. Although the court of civil
appeals affirmed,3 the Texas Supreme Court reversed and remanded on
the basis of the appellants' contentions.-

The problem arose in revealing a connection between the delusion
and the disposition, not just between the act that caused the delusion and
the disposition. In Lindley the delusion lay in the belief that the
testatrix's son had been killed through the actions of two of her other
children. She was so possessed of this thought that within only a very
short time following the death of her son she had rewritten her will
removing the other two children from effectual participation in her
estate. In Peareson, on the other hand, the causal connection spanned a
great number of years from the time of the testatrix's husband's death
until the execution of her will.3 However, the effect of an irrational plan
of disposition was still present, and this plan was a result of the tragic
event that caused the insane delusion.

The Lindley decision represents the first Texas Supreme Court
ruling which sets forth such clear requirements concerning jury
instructions with regard to insane delusions. The court reasoned that
"[a] person who is entirely capable of attending to his business affairs
may nevertheless have his mind so warped and deranged by some false
and unfounded belief that he is incapable of formulating a rational plan
of testamentary disposition."3

In In re Prices the evidence presented was not of probative value,
however, the contestant to the will requested that instructions be given
the jury as to lack of testamentary capacity due to insane delusions. The
court ruled that evidence was such that the trial judge could have issued
peremptory instructions"0 on the same issue of insane delusions and be
justified in refusing to submit to the jury instructions defining insane
delusions. The court looked to Lindley, upon which the contestant relied
heavily, and concluded that the contestant had not introduced
substantial evidence that the persistence of mental error was caused by
defective cerebration." The court said that Mrs. Price's disposition was

35. 370 S.W.2d 740 (Tex. Civ. App.-Texarkana 1963), rev'd, 384 S.W.2d 676 (Tex. 1964).
36. 384 S.W.2d 676 (rex. 1964).
37. 190 S.W.2d 402 (Tex. Civ. App.-Galveston 1945, writ ref'd w.o.m.).
38. 384 S.W.2d 676,679 (Tex. 1964).
39. 401 S.W.2d 98 (Tex. Civ. App.-El Paso 1966, writ ref'd n.r.e.).
40. A peremptory instruction leaves nothing for the jury to consider or discuss. The jury's

duty becomes one of mere formality, that is, to sign the verdict as directed.
41. 401 S.W.2d 98, 102 (rex. Civ. App.-El Paso 1966, writ ref'd n.r.e.).

[Vol. 2:57



INSANE DELUSION INSTRUCTION

not unreasonable or unnatural under the circumstances.a Therefore,
instructions on insane delusions may be granted in merely a peremptory
manner where the circumstances do not reveal, in the court's opinion, a
basis for insane delusion.

The testamentary capacity question is always available to the
contestant of a will. Many times the question is easily rebutted, however,
there are times when this question is a great obstacle to the proponent of
the will. Therefore, the key to such a problem is not so much in
defending the contestant's allegation of testamentary incapacity as it is
in avoiding the allegation completely.

It is interesting to note the techniques that many lawyers use to
deter litigation on the question of testamentary capacityA3 When a client
enters the lawyer's office to make his first will or to change provisions in
his present will, the cautious attorney will entertain various thoughts
concerning the client's mental capacity to make a will. He may ask
himself if the client presents a possible question of testamentary
capacity. Does the client's age alone raise the question? What about the
client's health and general demeanor? Are his reasons for changing his
present will due to recent events in his or another's life? Are his reasons
without basis, or are his reasons based on "reasonable" grounds?

If such thoughts enter the lawyer's mind, he would be wise to
proceed with care to determine in his own mind and in the minds of his
colleagues whether the will may be challenged on the question of
testamentary capacity. Once the purpose of the client's visit is
determined, the attorney should ask his stenographer and at least one
other person, preferably a fellow attorney, to observe the conversation.

42. 401 S.W.2d 98 (rex. Civ. App.-El Paso 1966, writ ref'd n.r.e.).
43. In In re Price. 401 S.W. 2d 98, 100 (Tex. Civ. App.-El Paso 1966, writ rev'd n.r.e.),

the attorneys followed a procedure to, first, establish the sanity of the testatrix, and second, to
preserve their actions against contest:

In pursuance of this request [to make a new will] a restoration [of sanity] proceeding was
initiated . . . and on February 25, 1958, an Order of Restoration was entered ....
Immediately thereafter, on the same day and date, Mrs. Price executed the will herein
contested. The record reveals that her attorney handed her a copy of the will in the
presence of the County Judge and other witnesses, and read it to her, and that she said it
was exactly as she wished it to be. She then signed and executed the will in the presence of
her attorneys and other witnesses and the County Judge, who himself appears to have
been a witness to the will . . . . [The textatrix] passed away approximately two years
after executing this will . . . . On the trial of the appeal [from probate] the trial court
granted proponent's motion for summary judgment on the issue of testamentary capacity
. . . . The sole ground asserted in proponent's motion for summary judgment was the
proposition that the order of restoration was conclusive on the court and on all parties as
to the issue of testamentary capacity on the part of Mrs. Price as of the time it was
entered and for the remainder of the day. Attached to the motion were certified copies of
the will and the order.

1970]
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The stenographer should record the conversation in full. Such recording
will reflect the purpose of the visit, the type and manner of disposition of
the testator's property that is to be made, and the testator's general
demeanor and state of mind. The associate sitting in on the conversation
may be called upon to give his opinion whether the client is a candidate
for question concerning testamentary capacity.

More elaborate techniques include recording and preserving on
magnetic tape the entire conversation between client and attorney. Some
attorneys video-tape the entire transaction to show actual demeanor at
the time the will is drawn. The inclusion of a separate medical opinion of
the mental condition of the testator at the time of execution would not be
admissible into evidence due to its being opinion and hearsay. Medical
testimony by the doctor performing the examination is admissible,
however, even if the doctor must refresh his memory by referring to his
own written opinion or report.

A more effective method of preserving evidence that will rebut
allegations of testamentary incapacity is to follow Rule 187 of Texas
Rules of Civil Procedure." This rule is used to preserve testimony in
anticipation of the probating of a will. The procedure involved is to file a
verified petition allowed by the rule, then take the deposition of the
testator, close friends and associates of the testator, and family
members, although they may be anticipated adverse parties. These

44. TEX. R. Civ. P. 187, Deposition to Perpetuate Testimony.
I. Petition. When any person may anticipate the institution of an action in which he

may be a party, and may desire to perpetuate his own testimony or that of any other
person to be used in such suit, he, his agent or attorney, may file a verified petition in the
proper court of any county where venue of the anticipated action may lie. The petition
shall be in the name of the petitioner and shall show: I) that petitioner anticipates the
institution of an action in which he may be a party; 2) the subject matter of the
anticipated action and his interest therein; 3) the names and residences, if known, or a
description of the persons expected to be interested adversely to petitioner; 4) the names
and addresses of the persons to be examined, the substance of the testimony which he
expects to elicit from each, and petitioner's reasons for desiring to perpetuate such
testimony; and 5) a request for an order of the court authorizing such petitioner to take
the depositions of the persons to be examined named in the petition, for the purpose of
perpetuating their testimony.

3. Application to Probate Will. An application or petition, or an anticipated
application or petition, for the probate of a will shall be considered as a suit within the
meaning and purport of this Rule; and, whenever any person in this State shall desire to
perpetuate testimony for use in anticipated application for the probate of a will, the
notice, accompanied by a copy of the aforesaid petition may be served by posting as
prescribed by Section 33(0(2) of the Texas Probate Code, such notice to be directed to all
parties interested in the estate of the testator and to comply with the requirements of
Section 33(c) of said Code insofar as they may be applicable.
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depositions may be preserved until application for probate of the will. If,
at that time, litigation is begun that challenges the testator's mental
capacity to make a will, these depositions may be removed from their
preserved status and entered into evidence to rebut such allegations.

Tom Womble




